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Calcutta Suppression of Immoral Traffic Act (XIII B, C. of 1923), Sec. &, scope of = 
— Proof of intention— Prostitution—Carrying on of the profession of a singer 
or dancer—Evidence of previous conviction. 
Section 8 of the Calcutta Suppression of Immoral Traffic Act of 1923, is 

aimed primarily at the class of persons who may be described as professional 

Procurers. The question of the woman or girl is not material. It is not framed 

for the protection of minor girls. It is wide enough to include any case of bring- 

ing or causing to bo brought any woman to Calcutta for immoral purposes, 


The section requires proof of intention as to bringing any woman or girl to 
Calcutta for the purpose of prostitution. 


It is carrying the mattera little too far to suggest that the carrying on of the 
* profession of a singer or dancer necessarily and of course connotes the business of 
prostitution 


Any evidence of a previous conviction of a person should not be allowed to 
be adduced in the course of a trial, save in a few well defined and exceptional 
circumstances ' 


Appeal by the Accused. 

Prosecution under Section 8 of Act XIII of 1923. 

The material facts appear from the judgment of Costello, J. 

Messrs. Probodh Chandra Chatterjee and Bireswar Chatterjee 
for the Appellant. 
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The following judgments were delivered : 


Costello, J. :—This is an appeal against the conviction of one 
Parbati Dassi who was sentenced to one year’s rigorous imprison- 
ment by the Chief Presidency Magistrate of Calcutta for an offence 
under Section 8 of the Calcutta Suppression of Immoral Traffic 
Act (Act XIII of 1923). 

It appears that Parbati Dassi is the mother ofa girl named 
Lakshi. They came together from Rangoon to Calcutta, arriving 
in this city on the 12th July, 1932. The prosecution was the out- 
come of certain investigations made by the police in consequence 
of an anonymous letter received by them in which it was stated 
that there was a girl named Lakshi aged about 13, living with her 
mother Parbati and carrying on the business of prostitution at a 
house No. 219 Bow Bazar Street. On receipt of that letter which 
was addressed to the Deputy Commissioner of the Detective 
Department of the Calcutta Police, and dated the Srd August, 
1932, an Inspector proceeded to No. 219 Bow Bazar Street which is 
a three storeyed building, at about 3 p.m. on the afternoon of the 
3rd August last. That house appears to be occupied by a certain 
number of women who are prostitutes but also reside there a 
number of pérfectly respectable and ordinary people. The Ins- 
pector proceeded to a room on the first floor of the house and 
found the door bolted from inside. As soon as he knocked at 
the door he heard sounds as if somebody jumping out of a window 
from inside the room. After an interval of two or three minutes 
the door was opened by the present accused Parbati Dassi and a 
man named Nabin Chandra Sarma was also discovered inside 
the room. Parbati when questioned as to the whereabouts of her 
daughter Lakshi, replied that she had sent ber toa friend. The 
Inspector immediately afterwards got information froma man Gour 
Mohan Seal that some one jumped out of the window of a room 
on the first floor of the house. The Inspector then traced the 
girl to an adjoining Bast? and took charge of her and had her 
brought to the police offices. She was later medically examined 
and according to the report of the Police Surgeon it was found. that 
she was probably between sixteen and seventeen years in age but 
might have been somewhat older, 

After further investigation the mother Parbati Dasi, was put 
up for trial upon a charge of having brought her daughter, the girl 
Lakshi, to Calcutta from Rangoon with a view to her carrying on 
the business of a prostitute. 

The defence set up by Parbati was that her daughter was of 
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some repute as a musical artist and that she had come to Calcutta 
for the ‘purpose of getting employment, she having previously had 
various engagements in Rangoon. The accused woman put in a 
written statement in which she formulated her defence as follows :— 
I am innocent of the charge against me. Miss Shorabjee the former 
proprietress of the Pearl Talkies, Calcutta, who is also interested 
in several of them in Rangoon, informed my daughter Lakshi at 
Rangoon that she had airanged a good job for her in the New 
Pearl Talkies at Dharamtolla Street, Calcutta. My daughter came 
down to Calcutta in July last. I accompanied her. She entered 
into a contract of service with the aforesaid Cinema Company from 
the 16th July 1932 and since then she bas been giving performances 
as a dancer and songstress in different Cinemasin Calcutta. I did 
not bring her to Calcutta for the purpose of prostitution or for any 
other immoral purposes. She was already an artist of renown in 
Rangoon having had connections with several local shows and she 
has also established her reputation in Calcutta. It is absolutely 
untrue that the two prosecution witnesses, Sudhir and Gopal ever 


came to visit her at 219 Bow Bazar Street or that I ever introduced - 


them to my daughter. She is nineteen and has attained majority.” 
The reference to the two prosecution witnesses in this written state- 
ment relates to the evidence given by the two young men mentioned, 
which was to the effect that they had sexual intercourse with this 
girl for a monetary consideration. 

Now it is clear that the girl after her arrival in Calcutta did 
succeed in obtaining a succession of professional engagements. It 
was stated in the written statement as we have seen that Lakshmi 
had some kind of recommendation or at any rate was acting upon 
a suggestion from a Miss. Shorabji who was a former proprietress 
of the New Pearl Cinema in this city. The girl Lakshmi was in 
fact given an engagement by the New Pearl Talkies Cinema to 
give performances as a dancer and singer from 16th July to 23rd 
July 1932, that is to say a week’s engagement for which she drew a 
salary of Rs. 125. That seems to indicate that the girl must be an 
artist of some merit. Then from the 3rd September to yth Sep- 
tember she had another engagement with the same Cinema. From 
the roth September till the 23rd she had an engagement ata 
Cinema known as the Ruby Cinema and for that 5 days’ engage- 
ment she was paid Rs. 75. Then on the rst of October under a 
contract in writing made a day or two before, she commenced an 
engagement which in the first instance was to last until the end of 
the year 1932 at a salary of 300 a month. Having regard to those 
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facts it seems to me tolerably clear and indeed beyond doubt that 
this girl Lakshmi was a skilled and attractive performer as a 
singer and dancer who had already made good in her profession. 
The fact that she obtained an engagement so soon after her arrival 
in this city and the fact that she was receiving a salary of Rs. 300 
a month, would as I have said indicate that she must be an artist 
of some merit. 


The learned Chief Presidency Magistrate in the judgment by 
which he convicted Parbati of an offence under Section 8 of Act 
XIII of 1923 (B. C.) after referring to the engagements which I 
have mentioned remarked: “It is true that she has certificate 
‘from Rangoon as to her dancing and singing abilities. But the 
fact remains that hers is a dual calling. Itis perfectly obvious that 
her profession as a cinema actress does not militate or clash with 
her other less reputable calling. Section 8 of the Act requires 
proof of intention that the girl was brought into Calcutta for the 
purpose of prostitution.” The learned Chief Presidency Magis- 
trate is quite right in pointing out that Section 8 requires proof 
of intention, but with considerable regret I find myself unable to 
agree with the reasons given by the learned Magistrate for coming 
“to the conclusion which he did that such proof had been fully 
-established by the prosecution. It is always a matter of some 
regret when one finds oneself unable to confirm a decision given 
by such a careful and competent Magistrate as the present Chief 
Presidency Magistrate. But he says: “In this connection it should — 
be noted that the accused did not bring her daughter to Calcutta 


“by previous contract or agreement with any cinema. Miss 


Shorabji who is said to have recommended her, has not been 
called as a witness, It is clear that the accused brought her 
daughter to Calcutta for purposes of gain. She is being exploited 
both ways, both as a cinema actress and a woman of the town. 
It is precisely to suppress this sort of exploitation of human flesh 
and blood that the Immoral Traffic Act was devised. Another 
circumstance worth noting is that the girl is not a cinema actress 


“but only a singer and dancer who performs in Cinema theatres, 


It is well known that singing and dancing constitute the advertise- 
ment side of the trade of prostitution.” I think it is perhaps a 


“little unfortunate that any observation should be made either by 


the learned Chief Presidency Magistrate or by anybody else which 
in substance is to the effect that a female professional dancer or 
singer must necessarily and invariably be a person of loose moral 
character. It may be that actresses and actors in this country are 
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still regarded as being persons who are‘not respectable just as in 
England in the middle ages they were deemed to be rogues and 
vagabonds but it does seem to me, even so that it is carrying the 
matter a little too far to suggest that the carrying on of the profes- 
sion of a singer or dancer necessarily and of course connotes the 
business of prostitution. However, be that as it may, the learned 
Chief Presidency Magistrate seems to have taken the view that the 
mother of this girl brought her daughter to Calcutta for a two-fold 
purpose, namely, that the daughter should get an engagement in 
her more reputable profession and also derive profit from carrying 
on the other business which the learned Chief Presidency Magis- 
trate refers to as rather “ the less reputable.” 


We have come to the conclusion that in the circumstances of 
this case the prosecution have not sufficiently established and 
beyond reasonable doubt establised “ proof” of “intention” which 
the learned Chief Presidency Magistrate himself realised to be a 
necessary ingredient in the offence charged. It is of importance 
to bear in mind all or rather the precise material words of the 
section with which we are now concerned. Section 8 runs as 
follows : “ Any person who brings or attempts to bring, or causes to 
be brought into Calcutta any woman or girl with a view to her 
carrying on, or being brought up to carry on, the business ofa 
prostitute, shall be punished.” It is manifest that that section is 
aimed primarily at the cliss of persons who may be described as 
professional procurers ‘a person who traffic in women and girls,’ 
The language of the section now is fairly wide and would apply 
to any person either a stranger or a relative of a woman provided 
the alleged offender had brought a woman or girl to Calcutta 
with a view to her doing the things mentioned in the section. It 
is important to observe in connection with this section that the 
question of the woman or girl is not material. This section is not 
like other sections of this Act or those of the Indian Penal Code 
which are framed for the protection of minor girls. This section 
is wide enough to include any case of bringing or causing to be 
brought any woman to Calcutta for immoral purposes, But in 
fact the police in the present case as a primary step caused this 
girl to be medically examined with a view to ascertaining what her 
age was, That seems to indicate that they proceeded in the first 
instance on the assumption that this was a case of a minor girl. 
This is not the fact for as I have already said according to the 
medical evidence this girl was above the age of sixteen. 

Now the defence amounts to this that the mother and the 
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CRIMINAL, daughter came from Rangoon together and the mother was desirous 
1933. that her daughter should carry on the profession of a dancer and 


Parbati Dani singer. Having regard to the girl’s previous professional engage- 
v. ments in Rangoon no doubt she was sufficiently sopbisticated and 
King-Emperor. pad sufficient experience of life as to be able to look after herself to 
Costello, F. a laige extent and it seems tolerably clear that she came to Calcutta 
2 of her own volition and there is nothing whatever to show that the 
mother exercised any kind of domination over her as regards her 
removal fiom Rangoon to Calcutta. Itis therefore not altogether 
easy to say that the mother drought her to Calcutta at all. There 
is in fact no evidence to show. that the mother forced or persuaded 
the girl to come to Calcutta. The girl herself might even have 
paid the expenses of the journey out of her own earnings in 
Rangoon. Having regard to the fact that the girl was apparently 
inspired by the idea of an engagement at the New Pearl Cinema 
from, suggestions made by Miss Shorakji there is no reason to 
suppose that the attainment of such an engagement was not the 
real or at any rate main object of the journey. If that is so then 
the object of the mother and the girl was that the girl Lakshi 
should carry on the profession of a singer and dancer and there 
would be nothing to show that the girl was brought by the mother 
with a view to her becoming a prostitute. It may well be that the 
mother was quite indifferent as to whether or not the girl supple- 
mented ber earnings as a theatrical artist by entertaining young 
men after she finished her work in the cinemas, but that is a diffi- 
cult thing from saying still more from proving that the mother 
brought the girl to Calcutta with a view to her carrying on or being 
brought up to carry on the business of a prostitute. On the whole 
having regard to the girl’s own evidence and to the series of exhibits 
in the case we are of opinion that it is not unreasonable to suppose 
that the girl and the mother came from Rangoon to Calcutta in 
order that the girl might pursue her profession as an actress. At 
any rate we are quite satisfied that the prosecution have not 
succeeded in establishing that the mother drought the girl to 
Calcutta, still less that the mother brought the girl for the purposes 
mentioned in the section. 
It follows therefore that this conviction ought to be set aside. 
There is another matter however which of itself, in my opinion, 
whould be a ground for setting aside the conviction. It appears that 
there was a suggestion made by the police or by those who conducted 
the prosecution that the girl and her mother left Rangoon because 
they were likely to fall foul of the Rangoon police and that that is 
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why the girl and her mother decided to come to Calcutta seeking 
fresh fields for the carrying on of the business of prostitution. 

In all the circumstances of the present case that appears to be 
a theory not warranted by the facts as proved in the proceedings 
before the learned Magistrate. It is the fact that the pirl did 
start to carry on the profession of an actress at The New Pearl 
Cinema. Now when the girl herself gave evidence on behalf of 
her mother in support of the defence which had been put forward, 
certain questions were put to her in cross-examination, which were 
obviously designed to bring to the notice of the Court, or at least 
insinuate that the mother had been in trouble with the police in 
Rangoon. Those questions were clearly intended to suggest that 
the mother had already been exploiting her daughter for immoral 
purposes in Rangoon and in that connection had been convicted 
of a criminal offence. The answers given by that girlin the course 
of the cross-examination are as follows: “I have been living 
with my mother all along. I lived at 239/39 Street, Rangoon 
with her. I cannot say that my mother was fined Rs. 50. On 
my return from Cinema, I learnt that she was fined Rs, ṣo. I 
cannot say that it was under the Burma Brothel Act. It was a 
year after that we came to Calcutta.” It is quite obvious that 
Lakshi was cross-examined as to whether or not her mother had 
been previously convicted for an offence of a kind involving sexual 
immorality on the part of Lakshi. It is clear that a suggestion was 
made to the effect that the present accused had been convicted 
under The Burma Brothel Act. It seems to me a little difficult 
to understand that how it was that the learned Chief Presidency 
Magistrate permitted a cross-examination on any such lines. The 
cross-examination was in my opinion wholly irregular and the 
girl ought not to have been asked questions intended to elicit the 
fact, if it was a fact that her mother had to her discredit a previous 
conviction. It is contrary to the elementary principles of British 
Criminal Jurisprudence that any evidence of a previous conviction 
should be allowed to be adduced in the course of a trial, save in 
a few well defined and exceptional circumstances. For the 
reasons already given however we are of opinion that on the actual 
merits of the case it is extremely doubtful fo say the least of it 
whether the matter falls within the terms of Section 8 of Act XIII 
of 1923 at all. That being so we think that the accused must at 
any rate be given the benefit of such doubt, The conviction and 
sentence must be set aside and the accused Parbati Dasi released, 


M. C. Ghose, J. :—I agree. j 
A, T. M. Conviction set aside, 
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Before Mr. Justice M. N, Mukerji and Mr. Justice S. C. Mallik. 


KALIDAS DAS 
D. 
SREEMATI SATKARI DASSI AND oTHERS* 


Effect of revenue sale on a Patni tenure under a Zemindart sold for revenue = 
Revenue sale impeached as collusive letween the defaulting proprietors 
and the darpatnidars—When the sale is not benami—Meaning of ‘entire 
estate’ under Sec 37 of Revenue Sale Law (Act XI of 1859)—Efcet of 
partttion by Collector under the Estates-Partition Act—Latest day of payment 
under Sec 3 of Ast XI of 1859—Patnidar’s right to claim Khas possession 
when the patni tenure ttself was sold away under the Patni Regulation 
(VIII of 1819) subsequent to the institution of suit for possession—Mesne 
profits —Principle of apportionment, between trespassers of different grades 
—Suit for rent in respect of an under-tenure after its annulment—Hfect | 
of omission to pui contrary suggestions to witnesses in the box. 


A suggestion contrary to the statement of a witness cannot be accepted 
unless it is put to him in the course of his examination. 


When an estate sold for arrears of revenue is recorded in a separate number in 
the Collector’s rent-roll with a separate revenue assessed upon it and the speci- 
fication in the sale certificate granted under section 28 of Act XI of 1859 in 
the form prescribed by the Act shows that the estate sold was an entire estate, 
the mere fact of a portion of the lands of the estate being joint with those of 
certain other estates cannot stand in the way of its being an entire estate 
within the meaning of section 37 of the Act. 


Kamal Kumari v. Kiran Chandra Roy (1) and other cases referred to 


A revenue sale held on the next payment day following the latest day of 
payment of the arrears of revenue within the meaning of section 3 of Act XI of 
1859 is not without jurisdiction. 


Mussmt. Saraswati Bahuria v Suja Narain (2); Krishna Chandra 
Bhowmik v. Pabna Dhana Bhandar Co. (3); Sri Sri Radha Gobinda Deb 
Thakur v. Girija Prasanna Mookherjee (4) referred to. 


Ina suit by a patnidar for recovery of the lands of his patni after annul- 
ment of the subordinate tenures thereunder, a decree for Khas possession 


*Appeals from Original Decrees No 21 of 1929, against the decree of 
Mr K. B. Ballav, Subordinate Judge of Zillah Birbhum, dated the aqth July, 
1928 and No. 167 of 1991, against the decree of Babu Atul Chandra Ganguli, 
Subordinate Judge of Birbhum dated the 26th April 1930. 

(1) (1898) 2 C. W. N. 299. 

(2) (1931) I. L. R. 10 Pat. 496: 53 C. L. J. 307 ; 35 C. W. N. 444, P. C. 

(3) (1931) L.R. 59 I A. 68; 55 C. L. J. 62; 36 C. W. N. 277, P. C. 

(4) (1931) 35 C, W. N. 912. 
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cannot be made, if subsequent to the institution of the suit the patni tenure 
itself is sold away in a patni sale under the Patni Regulation, 


In the case of a claim for mesne profits two courses are open to the Court: 
a decree tor mesne profits may be passed jointly and severally against all the 
trespassers who may have jomtly kept the plaintiffs out of possession for any 
particular period, leaving them to have their respective rights adjusted in a 
separate suit for contribution ; or, the respective liabuities of sush trespassers 
may be ascertained in the same suit and decreed accordingly, but in order to 
enable the Court to adopt the latter course, proper materials must be placed 
before it. 5 

Basanta Kumar Basu v. Lala Ram Sankar (1) referred to. 

Under ordinary circumstances a decree for mesne profits is only to follow 
a decree for possession, but there may bea variation of this rule under proper 
circumstances. 


Upon the annulment of an under-tenure, a suit for rent thereof becomes 
infructuous for want of the necessary relationship of landlord and tenant. 
Appeal by Defendant No. 2. . 


Suit for recovery of possession of a Patni taluk on declaration 
of the plaintiffs’ title thereto after annulment of the encumbrances 
thereon and for mesne profits. : 


The material facts appear from the judgment, 


Mr. Amarendra Nath Bose, Dr, Bijan Kumar Mukerjee and 
Mr. Hari Prasanna Mukherjee for the Appellants, 


Dr. S. C. Basak, Messrs. Rupendra-Coomar Mitter, Gopendra 
Nath Das, Bhut Nath Chatterjee (in F. A. No. 167) for the 
Respondents. 

The following judgment was delivered ; 

A. O. D. No. 167 of 1931. 


This appeal has arisen out of a suit which was instituted by the 
plaintiffs for recovery of possession of a Patni Taluq on a declara- 
tion of the plaintiffs’ title thereto and after annulment of the encum- 
brances, if any, claimed by the defendants, and also for mesne pro- 
fits, A decree having been passed in plaintiffs’ favour the defendant 
No. 2 has preferred this appeal. 

The facts, according to the plaintiffs, are the following :—~ 
Towzi No. 148 of the Birbhum Collectorate which comprises lot 
Gomai was sold for arrears of revenue on the 27th March 1924, 
and was purchased by the defendant No. 17 in the benami of the 
defendant No. 16. On the 7th December 1924 the defendant No. 16 
took possession of the Mehal through the Collectorate. Thereafter, 


(1) (1931) 55 C. L. J. 205. 


April, 27, 


vio THE CALCUTTA LAW JOURNAL. [Vorn LVIII. 


` Crvins ‘on the sth January 1925, the defendant No, 16 executed a deed of 
1933. release in favour of the defendant No. 17. On the goth January 
Kalides Das : 1925 (= 17th Magh 1331) the defendant No. 17 settled the Mehal 


v. om Patni with the plaintiffs with power to annul incumbrances, if any. 
Sm. Satkari Dassi. The Zemindari originally belonged to the deity Radharaman Jiew 


Thakur and there was a Patni under it of which the holder at the 
time of the sale was the defendant No. 1. Defendants Nos. 2 to 12 
are Darpatnidars of several interests under the defendant No. 1. 
Of these the defendant No. 2, who isthe appellant, has 13 annas 
and odd Durpatni interest in five of the villages, and 8 annas 
Durpatni interest in the sixth one,—lot Gomai consisting of ‘six 
villages in all. Defendants Nos. 13 to 15 are mortgagees from some 
of the Durpatnidars. 

The contesting defendants were the defendants Nos, 1 and 2, 
who took various defences. Of these such as are of any importance 
now will be referred to hereafter. The suit was instituted on the 

-27th ‘January 1926. During the pendency of the suit the Patni of 
the plaintiffs defaulted in the payment of its rents and in con- 
sequence thereof it was sold under the Patni Regulation on the 1st 
Jaistha 1335 and purchased by the defendant No. 17. 

The Subordinate Judge declared the plaintiffs’ title to the Patni 
up to the rst of Jaistha 1335 the date on which it was sold as afore- 
said, and annulled the incumbrances of the defendants Nos. 2 to 12 
He held that the defendant No. 1 is only 4 Benamdar for the defen- 

‘dant No. 3. He held further that the plaintiffs were not entitled to 
get possession as they had no subsisting interest at the date of the 
decision, the Patni having been sold up as aforesaid on the 1st of 
Jaistha 1335. He held however that the plaintiffs were entitled to 
mesne profits from the defendant No. 3, in respect of the period of 
one year from the 30th January 1925 (=17th Magh 1331, date of 
the creation of the plaintiffs’ patni) up to the 27th January 1926 

“(date of this suit), such mesne profits to be the amount which the 
defendant No. 3 as patnidar had to pay to the zemindar ; and 
that for a period of 2 years and 3 months, f. e. from the date of 
suit up to the xst Jaistha 1335 (date of the sale of the plaintiffs’ 

` patni) the plaintiffs would get mesne profits against defendants 
Nos. 2 to 12 jointly, on the footing of their being trespassers, such 
mesne profits being what the defendants themselves could have 
realised from the tenants of the Mehal. ' 


The appellants’ first contention is that the purchase which the 
defendant NO. 16 made was not on behalf of the defendant 
No 17 but was a purchase made for the benefit of the defaulting 
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proprietors. It appears thatin the appeals which the defendant Civit: 
No. 1 and the defendant No. 2 respectively filed before the 1933. 
Commissioner for setting aside. the revenue sale, the defendant Kalides Das 
N . i Vey ~ 

0, 1 alleged that the sale had been brought about by the pro- Sm. Satiri Dassi. 


prietors in collusion with the durpatnidars, and on the other hand - se te 
the allegation made by the defendant No. 2 was that the patnidar 
who according to the terms of his lease was liable to, pay the 
Government revenue wilfully defaulted and managed to bring 
about the sale in collusion with the proprietors (Vide Ex. Z}. It 
appears that about the time of the default the defendant No. 2 
himself was in heavy arrears, not having paid the rents of the 
durpatni for'the years 1326 to 1329 B. S. anda suit for the said rents 
amounting to over Rs. sooo was pending against him (Vide Ex.M). 
It also appears the defendant No. 1, about the said time, had ng 








1923 or January 1924 (Vide Ex. 6). 
There is no indication of any collusion between the propria 


of the bringing about of the sale, and the sale does not appear an s 
to be any thing else than an ordinary incident brought about by 

the failure on the part of the patnidar, who had undertaken the į 

liability, to put in the revenue and omitted to do so, and such | f° 18 GA | 
omission again having been due to the heavy arrears for which i 
“some of the durpatnidars, including the defendant No. 2 himself, 

were responsible and for which a decree was subsequently passed 

against him. 










The oral evidence which the contesting defendants haye” | “of La “asa, 
i 4 pen Ww is + 

adduced for the purpose of establishing that the defendat N 4 

16 was the benamdar of the. proprietors and not of the ad ka a 
No. 17 consists of the testimony of the son of the defengant 
2.. The defendant No. 2 has not examined himself, tha 
was present in Court at the. time of the trial. His son, W 
a pleader, has said that the defendant No. 16. was bidding at the 
sale at the dictation of the proprietors, Dharanidhar ' Banerji and 
others, and that Dharani paid the consideration money to his 
ammukhtear Sarat Chandra Mookerji who put it in. -He also 
deposed that the defendant No. 16 was the Headmaster of a 
“school which belonged to the said: proprietors, and of which 
Dharani was -the Secretary. We have .examined the evidénce of 
this ‘witness with care, but we regret we cannot come to any other 
conclusion as regards his evidence than what the Subordinate 
Judge has done, The learned Judge. has given yery good reasons 
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for his view that this evidence is not reliable. An attempt has 
also been made on behalf of the contesting defendants to establish 
that it was with the morey belcnging to the proprietors that the 
purchase was made- by the defendant No. 16, by showing that on 
the 27th March 1924, the date of the sale, the proprietors borrowed 
a sum of Rs, 6001 from the father of the defendant No. 17 upon 
a hand-note (Ex. 1), it being said that from out of this money the 
consideration money as well as the revenne for the next instal- 
ment that had already fallen due were subsequently paid. This 
circumstance has also been sought to be reinforced by the fact 
that in 1927 the father of the defendant No. 17 instituted a suit 
(Ex. D.) upon this hand-note but eventually allowed the plaint 
to be rejected for defau}t of payment of deficit court-fees. What in- 
ference the appellant exactly desires to draw from this last mentioned 
fact is not very clear, so long as it is not the case that the loan 
was fictitious. But it is said that this fact shows that some sort 
of an arrangemeut must have been come to between the parties, 
because it is not ressonable to suppose that a lender of such a 
large sum of money would allow the plaint to be rejected, unless 
he received satisfaction in some way or other. Now, on an 
examination of the materials on the record it seems to us clear 
that there has been no real attempt made by the appellant to 
establish that the money was borrowed by the proprietors for the 
purpose of purchasing this property at the sale or that any part 
of the money went for that purpose. The proprietors appear to 
have borrowed large sums of money from the father of the defen- 
dant No. 17 on other bonds and hand-notes and stood indebted 
to him for those loans (Vide para. 7 of the plaint Ex. D). The 
fact that the defendant No. 16 is a teacher in the school belong- 
ing to the proprietors does not go very far. Nor is any thing 
improbable in the explanation that Sarat Chandra Mookerjee 
who happens to be ammukhtear of the proprietors was engaged 
by the defendant No. 16 to do the work of putting in the money 
on his behalf. The defendant No. 17 examined himself as a 
witness and very clearly stated in his evidence that he was the 
real purchaser and that the defendant No. 16 was his benamdar, 
The time for making all these suggestions was when he was in 
the witness box, but it is noteworthy that not one of these facts 


and circumstances was put to him in his cross-examination. The 


conclusion we have formed is that the appellant was apprehensive 
that the facts and circumstances upon which he now relies have 
been satisfactorily explained if they were put straight to the defen- 


Vor, LVIII] HIGH COURT, 


dant No. 17 and so he did not venture to ask him anything about 
them. The brother of the defendant No. 16, who is joint with 
the latter, was also examined as a witness on behalf of the defen- 
dant No. 17. He has said that he and the defendant No. 16 are 
debtors of the defendant No. 17, a fact which would make it 
probable that the defendant No. 16 would be used by the defen- 
dant No. 17 asa benamdar. To him also nothing was suggested 
in cross-examination. The subsequent conduct of the respective 
parties to which the Subordinate Judge has referred in detail, 
namely the taking of possession by the defendant No. 16, the 
execution of the deed of release by him in favour of the defen- 
dant No. 17, the registration of the name of the defendant No. 
17, and the payment of revenue by the defendant No. 17, since 
then, without any attempt being made by the proprietors for get- 
ting possession of the property or for payment of revenue also 
support the conclusion that the defendant No. 16 was the 
benamdar for the defendant No. 17 and not for the proprietors. 

The next contention urged on behalf of the appellant is that 
the Towzi which was sold, though it bore a separate number and 
a separate amount of Government revenue, was not an entire 
estate within the meaning of Section 37 of Act XI of 1859, It 
has been argued that the portion of an estate for which a separate 
account is opened under sections ro and 11 of Act XI of 1859 
and the portion from which it is separated are equally “shares” 
within the meaning of section1o of the Act and are both liable 
to all the incidents of a “share” and neither can be considered an 
entire estate [Monohur Mookerjee v. Huromohun Mookerjee (1)). 
By reference to the documents bearing on the point (Ex. U and 
Ex. L series) the previous History of the lands has been placed 
before us, and from certain other documentary evidence (Ex. J 
series, Ex. S series, and Ex. Q) and also oral evidence it has been 
shown that there has been no partition of the lands under the 
Estates Partition Act. And upon this it has been argued that unless 
there has been a partition of the lands themselves under the pro- 
visions of that Act, and so long as the lands themselves remain 
joint, the creation of separate towzis with separate revenues does 
not make the towzis entire estates but only shares of estate. As 
authority for this contention reference has been made to the case 
of Koowar Singh v. Gour Sunder Pershad Singh (2). The case 
referred to, in our opinion, lays down-no such proposition ; it only 

(1) (1864) 1 W. R. 27. 

(2) (1897) I. L. R. 24 Calc. 887. 
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states what the effect of a partition by the Collector made under 
that Act is. The Estates Partition Act came into existence in 
1876, while the estate now represented by Towzi No. 148 originated 
so far back as in 1799. It has been held that when an estate 
sold for arrears of revenue is recorded in a separate number in 
the Collector’s rent-roll with a separate revenue assessed upon it, 
and the specification in the sale certificate granted under section 
a8, Act XI of 1859 inthe form prescribed by the Act shows that 
the estate sold was an entire estate the mere fact of a portion of 
the lands of the estate being joint with those of certain other 
estates cannot stand in the way of its being an entire estate within 
the meaning of section 37 of the Act [Kamal Kumari Chaudhurani 
v. Kiron Chandra Roy (:); Preonath Mitter v. Kiran . Chandra 
Roy (2).] The sale certificate (Ex. C) in this case and the Register 
[Ex. 2 (2)] sufficiently show that the Towzi is an entire estate. 
It also appears that the Collector treated the estate as an entire 
estate and sold it as such (Vide, Robukari Ex. Y). 


It'was next argued on the authority of the decision of the 
Judicial Committee inthe case of Musst. Saraswati Bahuria v. 
Surjanarayan Chaudhuri (3) that the sale held was without juris- 
diction. The contention, in our opinion, is not tenable, for the 
simple reason that in this case it is abundantly clear that the rath 
January 1924, failure to putin the arrears by the sunset of which 
date brought about the sale, was the date specified in section 3 
and not section 2 of the Act. This decision of the Judicial Com- 
mittee has been explained by a later decision of their Lordships 
in Krishna Chandra Bhowmik v. Pabna Dhanabhandar Co. (4) 
and also by the decision of this Court inthe case of Sri Sri 
Ratha Gobinda Deb Thakur v. Girija Prasanna Mookerfi (5). 


The next contention of the appellant relates to the question 
of the plaintiffs’ right to annul the undertenures. We think the 
words of the plaintiffs’ putni lease leave no room for this conten- 
tion. Itis quite true that by reason of the fact that the plaintiffs’ 


“putni was sold up subsequently to the institution of the suit, the 


plaintiffs at the date of the decision of the Court below were not 
entitled to obtain Khas possession. But the defendant No. 17 
has not said any thing against the plaintiffs’ right to annul the 


(1) (1898) 2 C. W, N, 229. 

(2) (1899) 1: L. R. 27 Cale. 290. ” 

(3) (1931) I. L, R. ro Pat. 496 ; 35 C. W. N. 444; 53C. LJ 307 
(4) (1931) L. R. 59 Ia A. 68 ; 36C. W, N. 277; 55C. L. J. 62% 
(5) (1931) 35 C. W. N. 912, 
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under-tenures and such right was exercised by the plaintiffs at a 
time when they were fully competent to do so. 

The last contention relates to the question of mesne profits 
As regards this matter, it has been argued in the first instance that 
a decree for mesne profits can only follow a decree for possession, 
and that when the plaintiffs have failed to obtain a decree for 
‘possession their claim for mesne profits should not have béen 
allowed. The proposition, which the appellant has thus propoun- 
ded and which under ordinary circumstances is perfectly sound, 
cannot be regarded to be applicable to the present case in its 
special circumstances. It is only because of the’ sale that took 
place during the pendency of the suit that the plaintiffs are pre- 
cluded from obtaining khas possession. This cannot deprive the 
plaintiffs of their right to mesne profits. up to the date 
up to which they were entitled to possession. So far as the 
principles as regards calculation of mesne profits are concerned, 
itseems to us that the learned Judge was right in making the 
defendant No. 3 alone liable for the period up to the date of suit 
on the footing of his being the patnidar. As regards the period 
subsequent to the institution of the suit he has made the defen- 
dants Nos. 2 to 12 liable jointly on the footing that they were 
trespassers since that date. As has been pointed out in the case 
of Basanta Kumar Basu v. Lala Ram Sankar (1), in the case of 
a claim for mesne profits two courses are left open to the Court: 
A decree for mesne profits may be passed jointly and severally 
against all the trespassers who may have jointly kept the plaintiffs 
out of possession for any particular period, leaving them to have their 
respective rights adjusted in a separate suit for contribution ; or, the 
respective liabilities of such trespassers may be ascertained in the 
plaintiffs’ suit against them, and a decree on the basis of such 
several liabilities may be passed against the respective trespassers in 
plaintiffs’ favour. This, in our opinion, wasa case in which the 
latter course should, if possible, have been adopted. It appears 
however that the appellant never asked the Court below to, proceed 
on such lines, and indeed furnished no materials nor adduced any 
evidence to enable the learned Judge to apportion the mesne 
„ profits amongst the defendants Nos. 2 to 12 infer se. The learned 
Judge seems to have been perfectly willing to help the appellant 
in that way, as would appear from the following observations of 
his in his judgment :— “The liability of the other defendants? 
cannot be apportioned in this suit as the defendants did not 


(1) (1931) 55 C. L. J. 205. 


16 


Crvin. 


1933. 
aw 
Kalidas Das 


v. 
Sm, Satkari Dassi. 


ase 


THE CALCUTTA LAW JOURNAL. [Vor. LVII 


adduce any evidence to show what sum each of them realised 
after institution of the suit till the rst of Jaistha 1335 B. S.” 

On the 19th April 1927 the defendant No. 1 instituted a suit 
being R. S. No. 11 of 1927 for the rents of the durputni for the 
years 1330 to 1333 against the defendant No. 2, that is to say 
the appellant, and his co-sharer. The suit was decreed on 24th 
July 1928, and it appears that the decretal dues were realised on 
the rst August 1929. The result of this realisation has been that 
the defendant No. 1 has received from the appellant and his co- 
sharer a portion of the amount for which the defendants Nos. 2 
to 12 stand liable on aecount of mesne profits under the decree 
which the Subordinate Judge has made in this case, namely 
mesne profits for the period commencing from the date of institu- 
tion of this suit (7. e. 27th January 1926) up to the end of Chaitra 
1333. We appreciate that there is some amount of hardship on 
the appellant for what has happened, but for this we do not see 
that he is entitled to any relief as against the plaintiffs. It was 
for the appellant, if he wanted to have any relief, to take suitable 
steps in the present suit by applying for apportionment and plac- 
ing proper materials before the Court for that purpose. 

The result is that, in our judgment, this appeal fails and should 
be dismissed with costs to the plaintiff respondents hearing-fee 
being assessed at 10 gold mohurs, 

A, O. D. No, 21 of 1929. 

This appeal has been preferred by the same person who is 
the appellant in the other appeal, just disposed of. He is the 
defendant No. 2 in the suit out of which the said other appeal 
has arisen. In the suit out of which this appeal has arisen, he 
was the first defendant and the second defendant therein was 
his co-sharer in the durpatnii The suit was for recovery of 
arrears of rent of the durpatni for the years 1330 to 1333. It 
was instituted by the putnidar, who was the defendant No. 1 
in the suit out of which the other appeal has arisen. 

The Subordinate Judge who dealt with this suit should have 
stayed the hearing of the suit as was prayed for on behalf of the 
appellant. He was not right in thinking that it was necessary for 
the purchaser himself to annul the under-tenures, or that the person 
who had obtained a patni lease from the purchasers were not com- 
petent to do so or that the said patni having been sold up the 
annulment which the said patnidars had made ceased to have 
effect. 4 
The difficulty which has been created by the decree of the Court 
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below in this suit has already been pointed out towards the close of 
the judgment in the other appeal just delivered. There can be no 
question that the decree for rent for the periód commencing from 
the rst Paisakh 1331 and up to the 27th January 1926 (on which 
date the other suit was instituted) is perfectly correct. But as by 
the institution of the said other suit the under-tenures were annulled 
the relationship of landlord and tenant between the parties in the 
present suit was affected and all of them became trespassers liable 
jointly for mesne profits to the plaintiffs in the other suit. As their 
rights and liabilities inter se may have to be determined when the 
mesne profits decreed in the other suit are realised, and as we are 
not able to interfere with that decree which is a joint decree against 
the defendants Nos. 2 to 12 in the other suit, the plaintiff in the 
- -present suit having been found to be a benamdar for the defendant 
No, 3 in the other suit, itis only right that the defendant No. 2 
should get back any amount which he has had to pay for use and 
occupation of the lands for the period subsequent to the 27th Janu- 
ary 1926. The decree which he has made in this suit for rent for 
the entire period cannot be upheld. The relationship of landlord 
and tenant between the parties subsisted only up tothe date on 
which the suit out of which the other appeal has arisen was insti- 
tuted and on which date the under-tenures must be regarded as 
having been annulled. 

The appeal will be allowed, the decree of the Court below will 
be set aside and the case will be sent back tothe said Court in 
order that a decree for rent may be passed in plaintiffs’ favour for the 
period commencing with the 1st Baisakh 1330 and-ending on the 
27th April 1927 and his claim for rent for the period subsequent to 
that date should be dismissed, the respective rights and liabilities of 
the parties in respect of the said subsequent period being left to be 
determined in such proceedings as the parties or any of them may 
institute hereafter. | 

There will be no order for costsin this appeal. Costs of the 
suit will be dealt with by the Court below on remand. 


A, C. G Appeal No, 21 allowed è 
Appeal No, 167 dismissed, 
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CIVIL REFERENCE. ` 


Before Mr. Justice D. N. Mitter and Mr. Justice Henderson. 
CHUNDI CHURN LAW. 


2. 


ROHINI KUMAR SARKAR AND OTHERS.* 


Sections 67, 68, 178 and 179 of the Bengal Tenancy Act (VIII of 1885) —Stipula- 


tions for both interest and damages in a Kabuliyat executed before 1885, if 
enforceable—Contracts for excessive interests contravening Section 67 now 
unenforceable—Interests in cases of rents payable by monthly Rists. 


Section 68 of the Bengal Tenancy Act does not apply to permanent mokarari 
leases and cannot affect the terms of an old céntract executed before 1885 pro- 
viding for payment of. both interest and damages in default of payment of rent 
according to the stipulated btsts 


Section 179 of the Act forms an exception to section 178 thereof, and excludes 
the operation of the latter section in relation to permanent smokarari leases, but 
jts new proviso precludes the landlord fiom iecovering from the tenant by suit 
interest at a rate exceeding that allowed by section 67 of the Act, notwithstand- 


ing any agreement between the parties to the contrary. 


Tara Prasanna Roy v. Motaherali Mir (1), followed. 


Section 67 of the Bengal Tenancy Act applies to all leases created whether 
before or after the passing of the Act, and in so far as it defines the time from 
which interest is to run, it applies only in cases where the rent is payable quarterly 
‘and not monthly. In cases of monthly kists, the interest is to be calculated from 
the end of each month when the rent falls due and not from the expiration of the 

quarter of thë- agricultural year in which it falls due. 


Hemanta Kumari Debi v, ¥agadindra Nath Roy (2) as explained i in Naren- 
dra v Gora Chand (3), relied on. 


' In interpreting the statutes, it is not proper to refer to proceedings of the 
Pa as aids to their construction, 


Premlal Mullick v. Admintstrator-General of Bengal (4), referred to 


Reference under Order XLVI, Rule 1 of tbe Code of Civil Pro- 
cedure, made by the Munsiff, Central Court, Comilla, in respect of 


* Reference No. 1 of 1933 (under Order XLVI, Rule 1 of the Code of Civil 
Procedure) made by the Munsiff, Central Court, Comilla, on 4th January 1933 
in Rent Suit No. 6560 of 1932 of his Court 

(t) (1933) 57 C. L. J. 371. 

(2) (1894) L. R, 21 I. A. 131 ; IL L. R. 22 Cale. 214 (P. C). 

(3) (1906) 3 C. L. J. 391 ; L. L. R. 33 Cale, 683. 

(4) (1895) L. R, 221. A. 107 ; I. L. R. 22 Calc. 788 (P, C.). 
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the plaintiff-landlord’s claim- for both interest at 2 per cent per 
mensem on each of the monthly kists of rent and owe at 25 për 
cent on the basis of a Aaduliyat execute l in 1272, B. S. 
The facts of the cise will appear from the following. letter of 
` reference by the Munsiff. - j 


From the Munsif, Central Court, Comilla. 


To 
The Registrar, 
' The High Court of Judicature at Fort William 
in Bengal, Appellate Side. wae 
Dated, Comilla, the qth January, 1933. 5 
Sir, 


Under Order XLVI, Rule 1, Code of Civil Procedure, I have 
the honour to submit the following points which haye arisen on 
the ‘hearing of the Rent Suit No. 6560 of 1932 of this Court 
(Cbundi Chûrn Law v. Rohini Kumar Sarkar and others): ` 

In this suit thé plaintiff seeks to recover rent on the basis of 
“a Kabuliyat executed in the year 1272 B.S. (Ex. 1) with respect, 
to a permanent Sikmi Taluk, The rate of rent is Rs, 6-15-3 pies 
per annum payable under the terms of ‘the Kabuliyat in 10 
monthly instalments. The claim is for the rents of the years 
1335 to 1338 B.S. with cesses thereon at the rate of 10 annas 
per annum. There is also interest claimed in the suit at the 
rate of 2 p. c.-p. m. on each Kist defaulted, besides cartes at 
25 PC o z 

My decisicn in the present suit would be final under section 
153(b) of:the Bengal Tenancy Act. The decision in this suit 
would, therefore, regulate the rights of the parties, and” of many 
other tenants of this Mahal for all time to come. 

The points which present difficulty are whether the plaintiff 
can recover interest at the rate of 2 p. ci p. m, froin the éxpira- 
tion of each of the months Baisak to Magh, and -whether he can 
claim damages in addition to interest, in . view - of the provisjons 
of the amended Bengal Tenancy- Act (Act IV of 1928, B.G.) : 

The Kabuliyat (Ex. r) creating the tenancy provides that in 
case of default the landlord may at his option proceed either 
under the Patni sale rules, or may proceed under the ‘general 
‘rules regulating ‘realisation of Tent obtaining for, the time ‘being. 
‘The landlord in this case has preferred: to come under - the.. „ genera] 
law, #.¢., the Bengal Tenancy Act. Fhe -plaint- is. headed: “asane 
for recovery of arreas-of rent under Act VIII of oe and-had 
been proceeded with and heard as such, ~~ 77 o? -9 
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CIS In support of his contention that the plaintiff is entitled 


1933, to realise both interest and damages, the learned pleader for the 
Chundi Churn Law Plaintiff refers to the case reported in 53 C. L.J. 516, and to 
Y- the unreported decisions in appeals from appellate decrees Nos. 
Renn Masa 1347 to 1350 of 1928, 1867 and 1868 of 1929, 1930 of r929 and 
Ga 2767 and 2768 of 1929 whereas on the side of the contesting 
defendant reference has been to a contrary view taken in the deci- 
sion of appeal from appellate decree No. 584 of 1922 decided on 
the znd June 1924 by Walmsley ani Chakravarti, JJ.,* in a case 
brought by this landlord against Syama Sundari and others (a 
copy of which is attached herewith with the Kabuliyat, Ex. A, 
referred to in that judgment). In all these appeals the landlord 
was the same as in the suit before me and the Kabuliyats were 
couched in terms similar to those in Ex. r and related to lands 

of the same locality. 


The landlord in the present case presumably comes under 
section 179 Bengal Tenancy Act. Thit section would indeed 
have helped him as it stood before the amendment of 1928, but 
now after the amendment, a proviso has been added to the sec- 
tion whereby a landlord has been debarrei1 from recovering 
interest in excess of that laid down in section 67 Bengal Tenancy 
Act. It has been held in the case reported in 54 C. L. J. 215 
that the law as it now stands makes all stipulations as to payment 
of interest in excess of 1236 per cent. unenforceable, whether 
the contract was executed before or after the passing of the 
Bengal Tenancy Act, or whether it related to a permanent 
Mokarari tenure or not. The learned pleader for the plaintiff 
takes exception to the proposition of law laid down here, and 
argues that the new proviso to section 179 Bengal Tenancy Act 


*S. A. No. 584 of 1922. 

Chundi Charan Law v. Sm. Shyama Sundari, decided on and Jane, 1924 
by Walmsley and Chakravarti, JJ. 

Walmsley, J.:—This appeal is preferred by the plaintiff landlord. He 
brought a suit for rent on the basis of a Kabullat executed in the year 1277 B. S. 
and he claimed both Interest at the rate of a per ceat per mensem and damages 
at the rate of 25 per cent. The Courts below have held that the plaintiff is not 
entitled to both interests and damages and the question which has been put before 
us is whether that view is correct The document has been translated and read to 
us and it appears to me that the proper construction to be put upon its terms is 
that the plaintiff had the option of suing either for interest or damages but that 
he was not entitled to claim both. Consequently I find that the decision of the 
lower Courts is correct This appeal is, therefore, dismissed with costs, 

Chakravarti, J.:—I agree. 


Vou, LVIIL) HIGH COURT. i = 


applies prospectively, i.e, to leases executed after the passing Civi 
of the amended Bengal Tenancy Act (Act IV of 1928, B. C.). _ 1933. 
The object of the proviso was thus explained in the Notes on Ree ee Law 
‘Clauses: ‘Under the present interpretation of section 179, v. 
Rohini Kumar 


conditions for abwabs, which are illegal under section 74 or sec- Sarka 
tion 77(3), or ‘for interest on arrears of rent in excess of that smn 
allowed by section 67 cin be embodied in permanent Mukarari 
leases. It is proposed to make such conditions in future leases 
of this description invalid.’ It will be seen from section 74(3) 
that express provision has been made therein rendering the 
new provision as to abwab inapplicable to permanent Mokarrari 
leases registered before 21-2-1929, wherein the words “and regis- 
tered before the commencement of the Bengal Tenancy (Amend- 
ment) Act, 1928” were added by the same amending Act. If 
the proviso to section 179 be interpreted as applicable to a% 
leases, then there is a conflict between this proviso and the 
sub-clause (3) of section 74, so far as the question of Aéwaé is 
concerned. The question of interest also occurs in the same 
proviso to section 179. It seems to be somewhat anomalous to 
have added the words “and registered before the, commencement 
ofthe Bengal Tenancy (Amendment) Act, 1928” in the face of 
the new proviso to sectionr79. But it is argued on behalf of 
the contesting defendant that this is so, so far as abwab is con- 
cerned, the question of interest has not been affected thereby. 
Moreover, section 179 of the Bengal Tenancy Act presup- . 
poses a contract made after the passing of the Bengal Tenancy 
Act, Act VIII of 1885, [4jfiladdi v. Satis Chandra Banerjee (1); 
Aparna Charan vy. Karam Ali (2), Eastern Mortgage and Agency 
Co. v. Ganapat (3), cf. Jogesh Chandra v. Asaba Khatun (4)). 
The Bengal Tenancy Act, 1885 came into force on the 14th 
March 1885, or 2nd Chait 1291, and the Kabuliyat in suit is 
dated the 22nd Poush 1272. Ifthe present lease be not covered 
by section 179, it will come to be governed by the general law 
laid down in section 178 Bengal Tenancy Act, which enacts that 
nothing in any contract between a landlord and a tenant madé 
before or after the passing of the Act shall affect the provisions 
of section 67 relating to interest payable on arrears of rent. The 
effect of the transfer by the amending Act of clause (h) from 


r. 


(1) (1916) 29 C. L. J. 40 (43). 

(2) (1906) 4 C. L. J. 527 : 10 C. W. N. 527. 
(3) 9 C. W. N. XXIU (23). 

(4) (1926) 44 Ç. L. J. 220 (222). 
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cies subssection.(3) to sub-section (1) as new clause (i) is that con- 


£983, tracts whether made before or after the passing of the Act are 
Chundi Chr, Law now affected. 
Section 67 Bengal Tenancy Act contains two distinct, provi- 
Rohini Kumar aes 5 
Sai kar. sions, namely, one which fixes the rate of interest, and 
` — the other, which defines the time from which interest is to run. 
‘Though under section ¢3 rentis ordinarily payable in 4 quarterly 
instalments, still as that section is subject to agreement between the 
‘parties, it 1s possible to pay rent by monthly instalments, as here, 
in Eg. 1.” But under section 67 insterest runs not from the date of 
„the kist fixed for payment of rent, but from the expiration of the 
guarter of the agiicultural year in which the instalment falls due. 
An arrear does not necessarily carry interest as soon as it becomes 
an arrear. ‘This in substance is the contention advanced on behalf 
-of the defendant No. 3, and I am of the same opinion. If-this view 
be correct, then the plaintiff will realise interest at the rate mentioned 
in section 67 Bengal Tenancy Act in the years 1336 to 1338 B. S., 
but in the year 1335 he will realise interest at the contract rate, as in 
Magh 1335, when the rent of the year 1335 became fully due, the 
amended Bengal Tenancy Act (Act IV of 1928, B. C.) did not come 
in force. 
As to the claim for damages over and above, interest, the prin- 
ciple underlying the first proviso to section €8 of the Bengal 
Tenancy Act should, in my judgment, always govern the case where 
damages are also claimed in addition to interest, f. e, the plaintiff 
can have damages only, and not interest in addition to the same. 
In the circumstances stated above, I beg to seek for a decision of 
the Hon’ble High Court on the following points of law :— 
` (A) Whether on an interpretation of the Kabuliyat (Ex. 1) the 
plaintiff is entitled to realise both interest and damages, whether in 
view. of the principle underlying the first proviso to` section 68 
Bengal Tenancy Act, the plaintiff has the option of suing either ic 
interest or for damages, but not for both. 
(B) Whether in the years 1336 to 1338 B.S. the plaintiff ca can 
a recover interest at the plaint rate, or at the rate mentioned in 
section 67 Bengal Tenancy Act calculated from the expiration of the 
quarter of the agricultural year in which thé-instalment falls due. ' 
The record is not sent herewith. I reserve passing final ordérs 
in the suit awaiting receipt of the Hon’ble High Court’s order i in the 
matter. 
Mr. Abinas Chandra Ghose (with Mr. Sachindra Ban To on 
behalf of the tenant-defendants : I submit that as the learned Munsiff 
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has ‘indicated his opinion in the Letter of Reference and as I appear 
in support thereof, I have the right to begin, in conformity with 
the uniform practice of this Court in relation to such matters." — 

Myr. Narendra Chandra Bose (with Messrs. Bejoy Kumar Bhatta- 
charya and Satyendra Nath Mitra) : 1 shall contend that as I appear 
on behalf of the landlord plaintiff, I am entitled to begin. 

[Mitter J.:-—Such cases arise so few and far between that there 
cannot possibly be any regular practice about them; I think Mr. 
Bose should begin ] f 7 

Mr. Bose :—The lease in this case being a permanent mokarari 
one, section 179 of the Bengal Tenancy Act will govern it; there- 
fore, the stipulation for payment of both interest and damages in 
default of punctual payment of rent is quite valid and binding on 
the tenant, and the stipulated interest can be realised notwithstand- 
ing the fact that it was in excess of the rate allowed by section 67. 
Asa matter of fact it has been so held by this Court in a number 
of cases turning upon leases with similar terms as those in the 
present case and between the same landlord and his other tenants 
of the same mahal. Reference in this connection may be made to 
‘Chandi Charan Lahay. Jiban Kumar Majuméar (x), and a pretty 
large’ number of unreported decisions, some of which have been 
mentioned by- the learned Munsiff himself in the Letter of 
Reference. 

Only in one- case [see Chandi Charan Law vy. Sm. Shyama 
Sundari (2), S. A. No. 584 of 1922 decided on the znd June, 1924 
by Walmsley & Chakravarti, JJ.], referred to in‘ the letter of 
Reference, a contrary view was taken, but the terms of the Kabuliyat 
in that case were quite different. As regards the question of 
exorbitant rate of interest in excess of the rate allowed by section 67 
of the Act, the learned Munsiff is wrong in holding that the amend- 
ments in sections 178 have retrospectively affected it and that 
section 179 has no application to the present case as the contract 
between the parties was entered into before the passing of the Act. 
The learned Munsiff has in support of his view relied upon the case 
of Purna Chandra Shaha v. Hyder Ak (3), but that decision loses 
much of its weight by reason of the fact that the parties therein 
were not represented by advocates at the bar. There is also another 
recent decision by Mukerji J. apparently to the same effect, but I 
don’t know what were the arguments in that case. Mr. Ghose, who 

(1) (1931) 53 C. L. J. 516. 
(2) See Foot note, p. 20, anis. ž ~S 
(2) (1930) 54 C. L. J. ats. i 
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Cm, appears on the other side, appeared also in that case, and may 

1933. possibly enlighten us as to that. 
Chundi Churn Law Mr. Ghose :—I appeared in that case on behalf of the landlord 
Rohini Kumar -and advanced the sameargument as my learned friend is now doing, 
Sarkar. but I lost that case; so, it follows that appearing for the tenant this 


. 
Saeed 


time, I must necessarily win. 
[Mitter J, :—Not necessarily. ] 


Mr. Bose :—With reference to the decision by Mukerji J. [since 
reported, see Tara Prasanna Roy v. Motaherali Mir (1)], it may be 
pointed out that that is a decision by a single Judge and is not 
binding upon this Division Bench. The opinion expressed by my 
learned friend on the other side in his own work on the Bengal 
Tenancy Act supports my contention. As to the question of interest 
being calculated from the end of each quarter or the end of 
each monthly instalment stipulated for, the P. C. case of Hemanta 
Kumari v. Jagadindra Nath(2), as interpreted in Manohor 
Mukherjee y. Paresh Chandra (3), will apply. 


Mr. Ghose::—I submit that in view. of the new amendments 
introduced in sections 178 & 179 of the Act the case of Chandi 
Charan Laha v. Jiban Kumar (4), and the other unreported cases 
cited by the other side are no longer good law. In order to appre- 
ciate the scope and effect of the new amendments, it is necessary 
to take an historical retrospect of the law from the earliest 
times. 


[Mitter J. -—You cannot do that as it has been condemned by 
the Judicial Committee more than once.) 


Mr. Ghose :—If your Lordships should think so, I should con- 
tent myself with an examination of the provisions of some of the 
relevant sections of the Act as they now stand. Section 179 clearly 
shows that it cannot apply to a contract made before the passing of 
the Bengal Tenancy Act, that is, before 1885, as in the present case. 
The opening words of the section “Nothing in the Act shall prevent 
and so on” make that abundantly clear. It is ordinary logic that the 
thing which is to prevent must exist before the thing to be prevent- 
ed, or shortly stated, the preventor must go before the prevented. 
Therefore, section 179 must necessarily contemplate contracts made 
since the passing of the Bengal Tenancy Act. It has been so held 


(1) (1993) 57 C. L. J. 371. 

(2) (1894) I. L. R. 22 Cale. 214. 

(3) (1913) 18 C. L. Je 175; 17 C. W. N. 820. 
(4) (1931) 53 C L. J. 516. a 
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in the following cases: Apama Charan va Karam Ali (x); Afiladdi 
v. Satis (2); Jogesh Chandra v. Asaba Khatun (3). Therefore, 
section 179 has no application to the present case and necessarily 
goes out of consideration. Section 178 gives the general law and 
section 179 is but an exception to it. If a case does not fall within 
the exception, the general law will govern it. With respect to 
section 178, two things should be noticed: The words “before or 
after” in the section make it applicable to all contracts irrespective 
of the dates of their execution, and the general word “tenant” in 
it brings all the classes of tenants within its purview. It should 
further be noticed that clause (i) of its sub-section (1) which restricts 
the rate of interest has been transferred to its present posi- 
tion from sub-section (3) So, now all contracts, whenever 
“made, and all tenancies, of whatever description, are regulat- 
ed by the provision of section 67, subject to an exception, 
if any, contemplated by section 179. So, the present case, 
which stands outside section 179, will have the full benefit of 
the protection given by section 67. Even if section r79 will govern 
the present case, the same. result will follow Lecause of the new 
proviso to that section. That proviso also bars recovery of interest 


in excess of -the rate allowed by section 67, in respect of all con- ‘ 


tracts whenever made. The word “recover” in the proviso gives it 
a retrospective effect, see Ram Kumar yv. Jafar Ali (4); Sitanath 
v. Basudeb (5); Tara Prasanna v. Motaherali (6), Besides, it is 
worthy of notice that while abwab contracts before 1928 have been 
protected by section 74(3) of the Act, there is no such protection 
anywhere for contracts reserving excessive interest. So, the maxim 
expressio unius exclusio alterius applies with respect to this differential 
treatment of adwab and excessive interest. That is, the proviso to 
section 179 affects the question of interest irrespective of the date of 
the stipulation reserving it. So, the position is that section 179 does 
not apply to the present case, and that even if it does, the result is 
the same so far as the question of recovery of excessive interest is 
concerned.~ The two recent cases of Purna Chandra v. Hyder Alt 
(7)and Tara Prasanna vy. Motaherali (6), sufficiently establish 
that, and now it will be too late in the day to attempt to controvert 
it. Excessive interest being now altogether prohibited, recovery of 


(1) (1906) 4C. L. J 527 ; 10 C. W. N. 527 


(2) (1916) 29 C. L. J 40. (3) (1926) 44 C. L. J 220. 
(4) (1898) I. L. R. 26 Calc. 199 (Notes). 


(5) (1900) 2 C. L. J. 540. ` (6) (1939) 57 C. Le Je 371. 
(7) (1930) 54C. L. J. 215. | : 
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both interest and damages is now out of the question, If that were 
not so, the protection given by the proviso to section 179, or, for 
the matter of that, by clause (i) of section 178(1) would be altogether ° 
illusory. Interest and-damages practically mean the same thing ; 
they both mean compensation for detention of landlord’s money. 
See Halsbury’s Laws of England, Vol. 21, P. 36° Of course, the 
Act has not used them as interchangeable terms and has recognised 
a distinction between the two. The only distinction, I submit, is 
tbat while one is graduated according to a time-scale, the other is 
only a lump amount. Thatis, the Act has only contemplated a 
distinction in the mode of calculation and not in their character. The 
consequence of any other interpretation will be that people will 
avoid the use of the term infesest and in lieu of it use such 
expressions as damages, compensation, solatium, fine etc. or 
similar other denominations, in their contracts and easily 
defeat the operation of the proviso to section 179. One 
should not be allowed to stultify the statute by ingenious 
invention of fanciful vocabularies. Section 67 is now paramount 
and the case of Chandi Charan Laha v. Jiban Kumar Majumdar 
(t), and the host of unreported cases allowing interest cus damages 
shauld now go. Asregards the question whether interest to be 
calculated from the end of the quarter or of the monthly instalment, 
the dictum inthe P. C.` case of Hemanta Kumari v, Jagaiindra 
Wath (2), cannot any more hold good and must-be taken as super- 
seded by the new legislation. The scope of the ruling in Afanohor 
Mukherjee v. Paresh Chandra (3), should now be regarded as. very 
much widened so as to apply. even to contracts before the passing of 
the Act.. Relief can be given to me on equitable principles as well, 
vide Narendra Kumar v. Gora Chand (4); Annadamoyi v. Sauda- 


mini (5). 
GQ A V 
The following judgment was delivered by 


Mitter, J:—Two questions have been submitted to us by the 
Munsiff, Central Court, Comilla, under Order XLVI Rule 1 of the 
Code of Civil Procedure. The circumstances under which this 
Reference arises and the nature of the documents which require to 
be considered have been accurately stated in the letter of reference 
addressed to the Registrar of this Court. 


(1) (1931) 53 C. L. J. 516. 

(2) (1894) L. R. ar I.. A. 131 ; L L. R. 22 Cale. 214, P.C, 
(3) (1912) 18C. L. J. 175; 17 C W, N 82. 

(4) (1906) I. L. R 33 Calc 683 (688) ; 3 C. L. J. 391 (395). 
(5) (1922) 37 C. L. J. 333 ; 27 C. W. N. 502. 
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(A) With reference to the interpretation of the Kabuliyat (Ex. 7) 
our view is thatona proper construction of the Kabuiliyat which 
was executed long before the enactment of the Tengal Tenancy Act 
of 1885 there can be no doubt that the plaintiff is entitled to realise 
both interest and. damages. This view is in consonance with ‘con- 
struction of similar Kabuliyats which came up for ‘consideration in 
this Court in appeals from appellate decrees Nos. 1347—50 of 1928, 
1867—68 of 1929, 1930 of 1929 and 2767—2768 of 1929., Ih appeal 
from appellate deciee No. 584 of 1922 a contrary view was not 
taken seeing that the words “ Mai Sud” which occurs in the other 
Kabuliyats do nat occur inthe Kabuliyst filed in the unreported 
case decided on the znd June, 1924. We are, therefore, cf opinion 
that the landlord is entitled to recover both interest and damages, 
Section 68 of the Bengal Tenancy Act does not apply to permanent 
mokarari leases and cannot affect the terms of the contract. See 
section 179 of the Act. We : 

(B) With regard to. question B we are of opinion that for 
all the yeas in suit plaintiff is not entitled to recover interest 
at a rate exceeding that mentioned. in section 67 of the 
Bengal Tenancy. Act. The Kists are monthly Kistsi The 
interest, however, is to be calculated from the time that it falls 
due and not from the expiration of the quarter of the agricultural 
year in which it falls due as is suggested by the Munsif. 
This view is supported by the decision of the Judicial Committee 
ofthe Privy Council in Hemanta Kumari Debi v. Jagadindra 
Nath Roy (1) as explairied by the case of Narendra v. Gora Chand 
(2) The Privy Council laid it down that section 67 in so far as 
it defines the time from which interest is to- run applies only in 
cases where the rent is payable quarterly. Here the rent is pay- 
able by monthly Kists. So this portion of section 67 will not 
‘apply. The answer is based on the following rezsons.° The lease 
in this case being. a permanent mokarari léase is not touched by 
the ‘provisions of section 178° of the Bengal Tenancy Act: for 
in our view section 179 forms an exception to section 178. Not- 
-withstanding the change in section 178 by`Act IV -of r9e8 (Bengal 
Council) that nothing in any contract betweén a landlord and 
‘tenant made before or after the ‘passing’ of this” Act -shall affect 
the provisions of section 67 relating to intérest payable on arrears 
of rent, permanent mokarari leases are governed by section 179 
-which forms an exception „to section 178 for :sectian 179 enacts 


(1) (1894) L. R. 21 1. A. 131 ; IL L. R. 22 Cale. 214, P. C: : 
(2) (1906) 3 C E. J. 391 pt. L. R. 93 Cale. 685. 2 Tt ee Tou U 
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Civtte “nothing in this Act shall be deemed to prevent a proprietor 
1933. or holder of a permanent tenure in a permanently settled area 


Chundi Churn Law {10M granting a permanent mokarari lease on any terms agreed, 


\ on between him and his tenant.” Section 178 is a part of the 
Rohini Kumar K 


Sarkar. Act ; and section 179 excepts section 178 in relation to permanent 
Miter, 5 mokarari leases ; in other words, it makes the provision of section 
pêk 178 inapplicable to the case of permanent mokarari leases, But 


section 179 is burdened with the following proviso :—“Provided 
that such proprietor or holder shall not be entitled to recover in- 
terest at a rate exceeding that set forth in section 67 or anything 
that is an abwab or the recovery of which is illegal under the 
provisions of section 74 or sub-section (3) of section 77.” The use 
of the words “shall not be entitled to recover” makes it clear that 
the landlord is not entitled to recover by suit interest at a rate 
exceeding the rate given in section 67 notwithstanding any agree- 
ment to pay ata higher rate. The proviso in our opinion disen- 
titles him from recovering such interest. This is the view which 
< bas been taken by my learned brother Mr. Justice Mukerji in an 
unreported decision in Appeal from Appellate Decree No. 2952 
of 1930 (1). It has however been argued by Mr. Bose, who 
appears for the landlord, that the new proviso to section 179 
` applies to future- leases j.e. to leases cxecuted after the passing 
of the amended Bengal Tenancy Act (Act IV of 1928 B. C.) 
The Munsif has referred to the object of the proviso as explained in 
the notes on clauses ; but it is not a right method of interpretation 
of statutes to refer to. proceedings of the Legislature as aids to 
the construction of a statute ; See Premlal Mullick v. Administratur 
General of Bengal (2). On the other hand while the Legislature 
has made the proviso in so far as it relates to Adwad (section 74) 
inapplicable to leases registered before the commencement of the 
Bengal Tenancy Amendment Act 1928 (Section 74 clause 3) it 
has made no such provision with reference to. the applicability 
of section 67 of the Act. This shows that the provisions of sec- 
tion 67 applies to leases created both before or after the Bengal 
Tenancy Act. Weare of opinion that the proviso to section 179 
as amended by Act IV of 1928 applies to leases created before 
the Bengal Tenancy Act, 1885, came into operation, and makes 
it impossible for the landlord to recover by suit interest exceeding 


(1) Since reported, See Taraprasanna Roy v, Motaherali Mir, (1993) 57 
C. L. J. 3971—Ed. 


(2) (1895) L. R. aa 1. A. 197; I, L. R. 23 Cale, 783 (P. c} 
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that mentioned in section 67 even in respect of tenancies created 
before the Bengal Tenancy Act came into force. Let a copy of 
this judgment be sent to the Court by which this Reference was 
made under the signature of the Registrar. 


Henderson, J. :—I agree. 
P.N. R e Reference accepted in part 


APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr. Justice C. A. Bartley. 
RAI HARENDRANATH CHAUDHURI 


v. 
DWIJENDRA NATH BANERJI AND OTHERS.* 


Suit for coriection of entiiesin the record of rights—Lecree in favour of a 
person who was dead—Legal representatives not brought on the record— 
Court, if can vary or reverse such a decree—Civil Procedure Code, (Act V of 
1908), O. 41, R. 4, of applic ihle. 

Where the tenants by a suit under section 106 of the Bengal. Tenancy Act 
prayed for correction of entries in the record-of-rights which the landlords, defen- 
dants in the suit wanted to maintain, the provisions of the Civil Procedure Code 
gave no power to the Court to vary or reverse a decree in favour of a person who 
was dead and whose legal representatives had not been brought on the record and 
order 41 rule 4 of the Civil Procedure Code had no possible application to such 


Naimuddin Biswas v. Maniruddin Laskar (1) referred to. 
Appeal by Defendant No. 2. 

- The material facts appear from the judgment, 
Mr. Surzndra Nath Basu (Sr.) for the Appellant. 


* Appeal from Appellate Decree No. 2838 of 1930, against the decree of R. R. 
Garlick, Esq., Special Judge of 24-Parganas, dated the 4th June, 1930, affirming 
that of Babu Gadadhar Sinha Roy, Assistant Settlement Officer at Basirhat, dated 
the 19th July, 1929. 

(1) (1927) 32 C. W. N: 299. 
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Messrs, Hiralal Chakravarty, Anilendra Nath Roy Choudhury 
and Prem Ranjan Rai Choudhury for the Respondents 
` C. `A, V. 
The judgment cf the Court was delivered by 
S. N. Guha, J. :—This is an appeal by the defendant No. 2 
(one of the several co-sharer landlords of a tenancy), in a suit under 
section 1c6 of the engal Tenancy Act, instituted by the tenants 
plaintiffs, for correction of entries in the finally published record of 
rights. The Assistant Settlement Officer who tried the suit directed 
the correction of entries as mentioned in his judgment; and the 
decision of the Assistant Settlement Officer was affirmed by the 
learned Special Judge of the 24-Parganas, on appeal. The appeal 
before the Special Judge preferred by the appellant in this Court 
was dismissed on the ground that it was time-barred in respect of 
respondent No. 7, and that rent could not be altered in the absence 
of some of the co-sharer landlords. The learned Judgein the Court 
below has held that the appeal before him had abated so far as 
respondent No. 7, one of the co-sharer landlords, was concerned 
owing to the non-substitution of the heirs of that respondent within 
the time allowed by law. The respondent No. 7 was made a party 
to the appeal before the Court below ; it has, however, been con- 
tended before us that the said respondent was not a necessary party 
to the appeal, and that in view of the provisions contained in 
Order XLI, rule 4 and rule-33 of the Code of Civil Procedure, 
relicf could be granted to all the defendants in the suit on an appeal 
preferred by one only of the defendants, and that the no: -substi- 
tution of the heirs of one of the defendants respondents in time was, 
‘therefore, wholly immaterial. The proposition sought to be substan- 
tiated, so far as its applicability to proceedings under section 106 of 


.the Bengal Tenancy Act is concerned, is against the authority of 


decisions of this Court of which the decision in the case of 
Naimuddin Biswas v. Maniruddin Laskar (1), is typical. As has 
been held in Naimuddin Biswas’s case (1), with the principle 
followed in which, we are in entire agreement, Order XLI, mule 4 
Civil Procedure Code has no possible application to a case like the 
present, where the tenants by a suit under section 106 of the Bengal 
Tenancy Act prayed for correction of entries in the record-of-rights 
which the landlords, defendants in the suit, wanted to maintain ; 
and the provisions contained in the Code of Civil Procedure gave 
no power to the Court to vary or reverse a decree in favour ofa 


roof tt Mes 


(1) (1927) 32 C. W. N 299. ; a 
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person who was dead, and whose legal representatives had not been 
brought on the record. Furthermore, it could not be denied that in 
view of the nature of the relief sought in the suit under section 106 
of the Bengal Tenancy Act, the entire body of landlords against 
whom relief was sought were necessary parties to the suit, and to an 
appeal arising out of the suit; and after the partial abatement of 
the appeal, the appeal could no longer be held to be competent. 
In that view of the matter, the provisions contained in Order XLI, 
rule 33 Civil Procedure Code could not te invoked in aid of one 
of the defendants appellants. It is hardly necessary to point out the 
difficulty and anomaly that might arise from allowing an appeal 
arising out of proceedings for correction of entries in a finally 
published record-ofrights in which the entire body of landlords and 
tenants were not represented. In our judgment, therefore, -the dis- 
missal of the appeal by the Court below was fully justified, and we 
see no reason to interfere with the decision arrived’ at by that 

Court. 

It may be mentioned that on the findings arrived at by the 
< learned Special Judge in the case before us, regard being had to the 
materials placed before the Court, which, on the face of the judg- 
ments of the Courts below, go to support the case for the tenants, 
by whom the suit under section 1c6 of the Bengal Tenancy Act was 
instituted ; and regard being also bad to the very inconclusive 
nature of the decision arrived at by the learned Special Judge in 
his judgment, we are inclined to hold that no case was made out 
before the Court of appeal below for an interference with the deci- 
sion airived at by the primary Court, on the merits of the case. On 
the facts stated in the judgment of the learned Special Judge, we 
are in a position to express the opinion that the decision of the 
Assistant Settlement Officer in favour of the tenants, plaintiffs in the 
suit, was correct, 

- The appeal fails on the grounds stated by the learned Special 
Judge, as also for the reason that the findings arrived at by the 
Court of appeal below on the merits of the case do not justify a 
reversal of the- decision arrived at by the Assistant Settlement 
Officer. 

In the result, the appeal is dismissed with costs to the plaintiffs 
respondents. . 
P, R. i Appeal dismissed, 
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ORIGINAL CRIMINAL. l 


Before Sir Charu Chunder Ghes2, Knight, Ading Chief 
Justice, Mr. Justice M. N. Mukerji and 
Mr. Justice H. R. Panckridge. 


Citata, Jn Re: NEWSPAPER ‘ADVANCE’ AND SADHAN PRESS, 
1933; Security deposit—Indian Press (Emergency Powers) Act (XXIII of 1931), Sees. 


Fuly, 14 _ 303), 7 (3)—Indian Press (Emergency Powers) Act, Sec. 4 as amended by 
jaka Criminal Law Amendment Act, (XXII of 1932), Sec. 16 Cls. (d) and (f)— 
"No specification of section contravened. 


Notices under .section 3 sub-section (3) and section 7 sub-section (3) need 
not specify contravention of any sub-section of section 4 of the Indian [ress 
(Emergency Powers) Act. 

In an application under section 23 of the Indian Press (Emergency Powers) 
Act, 1931, the High Court cannot discuss whether the petitioner was put to any 
disadvantage. The Court can only proceed upon the words used in the Indian 
Press (Emergency Powers) Act. 

The editor or publisher publishes news at his own risk ; but whether any 
real risk has been run depends on circumstances 

The words complained’ of were as follows: “Moulana Hasrat Mohana in an - 
interview to the Associated Press on the suspension of the Civil Disobedience 
Movement said that an acknowledgment of defeat would not further the cause 
of national progress. He suppoited the opinion expressed by Messrs. Bose and 
Patel in Europe and stated that the fight should be continued till the freedom 
was attained.” 

“Held (ger Curiam) that the words were a newsitem transmitted by a news 
agency and could not have directly or indirectly the effect described or referred. 
to in clause (d) of section 16 of the Criminal Law Amendment Act, 1932. 

That the words complained of, were not, in the circumstances of the case, hit 
by sub-clause (f) of section 16 of the Criminal Law Amendment Act, 1932. 

Per C. C. Ghose, A. C. F.: The Court in deciding whether the words were 
hit by sub-clause (f) of section 16 of the Criminal Law Amendment Act, 1933, 
should consider the entirety of the words in a fair and free spirit and not with 
an eye of narrow and fastidious criticism. 

Per Mukerji, F: It is the effect of the words as published in the Newspaper, 
and not merely the meaning of the words taken by themselves, that has to be 
considered in order to see whether the statement which is complained of, is 
hit by section 4 of the Indian Press (Emergency Powers) Act, 1931. 

Per Panchridge F: The words attributed to Moulana amounted to an 
expression of approval of the Civil Disobedience Movement and of disapproval of 
any proposal for its suspension. The conduct referred to In sub-clause (f) of 
section 16 of the Criminal Law Amendment Act, 1932 was conduct which was 
connected with and characteristic of that movement. 


“In ie. Newspaper ‘Advance’ and In re, Sadhan Press and In re. application 
under Sec. 23 of the Indlan Piess (Emergency Powers) Act, 1931 and In re. 
Brojendia Nath Gupta and Anil Chandra Dutt Gupta. 


Vor. LVII] HİGH COURT. 


The report of a speech might have a wider and more mischievous tendency 
than the speech itself, but, in the circumstances of this particular case, the 
words upon which the Local Government sought to justify the order for security 
had not such a tendency 


Application under section 23 of the Indian Press (Emergency 
Powers) Act by the Printer, Publisher of the ‘Advance’ newspaper 
and by the Keeper of the Sadhan Press. 

The material facts appear from the judgment. 

Messrs. H. D. Bose, H. M. Bose, B. EK. Chowdhury and N. 
È. Ghose for the Petitioners 

Mr. A. K. Roy (Acting Advocate-General) and Mr. S. AL Bose 
for the Local Government. 


The judgments of the Court were as follows : 

C. C. Ghose, A. C. J :—This is an application by two persons 
named Brojendra Nath Gupta—who is described as the editor, 
printer and publisher of the ‘Advance’ newspaper—and Anil 
Chandra Dutt Gupta—who is described as the Keeper of the 
Sadhan Press—where the newspaper in question is printed, under 


section 23 of Act XXIII of 1931 [The Indian Press (Emergency l 


Powers) Act, 1931] praying that certain orders of His Excellency 
the Governor of Bengal in Council dated the gth June 1933 calling 
upon these two petitioners to deposit cash or securities to the 
extent of Rs. 2,000 each may be set aside in the circumstances 
stated in the petition. ` 


Under orders of His Excellency the Governor of Bengal in 
Council notices under sub-section (3) of section 7 and sub-section 
(3) of section 3 of the said Act were served on these two petitioners 
directing tbem to deposit with the Chief Presidency Magistrate, 
Calcutta, security to the amount of Rs, 2,000 each in money or 
the equivalent thereof in securities of the Government of India 
on or before the zoth June, 1933. We are informed by learned 
Counsel for the petitioners that the securities demanded have been 
deposited with the Magistrate. 

According to the local government the petitioners have published 
and printed in the ‘Advance’ newspaper on the zoth May 1933 
what is described as an article but which in reality is a news item. 
This is an annexure to the said orders of the Governor of Bengal 
in Council containing, it is alleged, words of the nature described 
in sub-section (1) of section 4 of the Indian Press (Emergency 
Powers) Act, 1931. This Act was amended by the Criminal Law 
Amendment Act, 1932, being Act XXIII of 1932, and the ques- 
tion now for our decision is whether the said news item reproduced 
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in the said annexure does or does not contain any words of the 
nature described in sub-section (1) of section 4 of the said Act 
as amended. The learned Advocate-General on behalf of the 
Crown informs us that the words in question were considered 
objectionable by Government as in their opinion they were hit 
by clauses (d) and (f) of section 16 of the Criminal Law Amend- 
ment Act, 1932 (Act XXIII of 1932). 


It is not necessary for me to set out the words originally appear- 
ing in sub-section (4) of the Indian Press (Emergency Powers) 
Act, 1931 nor is it necessary for me to set out the whole of the 
amending section, namely, section 16 of Act XXIII of 1932. It 
will be sufficient for me to set out the relevant sub-clauses, namely, 
sub-clauses (d) and (f) of the said Act. In section 16 sub-clause 
(d) and sub-clause (f) any words, which tend, directly or indirectly 
to do orto have the effect hereinafter described, are hit, and in 
order to fully explain I set out below the two sub-clauses in 
question : 


Sub-clause (d) : “to bring into hatred or contempt His Majesty 
or the Government established by law in British India or the 
administration of justice in British India or any class or section 
of His Majesty’s subjects in British India, or to excite disaffection 
towards His Majesty or the said Government, or” and 


Sub-clause (f) : “to encourage or incite any person to interfere 
with the administration of the law or with the maintenance of law 
and order, or to commit any offence, or to refuse or defer payment 
of any land revenue, tax, rate, cess or other due or amount pay- 
able to Government or to any local authority, or any rent of 
agricultural land or anything recoverable as arrears of or along with 
such rent, or” 


Mr. H. D. Bose, who appears in support of the petition 
of these two petitioners, has made a,sort of halfhearted complaint 
before us that the order of the local Government did not specify 
which of the clauses of sub-section (1) of section 4 as amended 
had been contravened by the petitioners and that in the circum- 
stances the order of the local Government was vague. As regards 
this point, this has been the subject of debate and decision in two 
previous cases in this Court and I am of opinion that having: 
regard to the very wide language used in the relevant sections of 
the India Press (Emergency Powers) Act. 1931 there has been 
sufficient compliance on the part of the local Government and that 
in law the action taken by the local Government cannot be ques- 


2 


x 
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tioned or attacked on the technical ground put forward by Mr. 
Bose. ` 

In my opinion, we are not entitled on an application of this 
nature to discuss profitably whether the petitioners were put to 
any disadvantage ; we can only proceed upon the words used in 
the Indian Press (Emergency Powers) Act, 1931. Leaving, there- 
fore, this technical argument aside, the real question we have 
got to determine is whether the words reproduced in the annexure 
to the orders of the local Government are such as are hit by sub- 
‘clauses (d) and (f) of section 16 of Act XXIII of 1932. 

Now, the words reproduced in the annexure run as follows :— 
“Maulana Hasrat Mohani in an interview to the Associated Press 
on the suspension of the Civil Disobedience Movement said that 
an acknowledgment of defeat would not further the cause of 
national progress. He supported the opinion expressed by Messrs. 
Bose and Patel in Europe and stated that the fight should be 
continued till the freedom was attained.” The words reproduced 
in the annexure obviously are a news item transmitted by a news 
agency called the Associated Press of India and it appears from 
a copy of the ‘Advance’ newspaper dated the zoth May 1933 
which has been shown to us that the message'in question was sent 
by post from Cawnpore by the Associated Press. It was published 
asa news item andthe substance of the words in question is that 
inthe opinion of a person named Maulana Hasrat Mohani the 
suspension of the Civil Disobedience Movement amounted to an 
acknowledgment of defeat and that such acknowledgment of 
defeat was not likely to further the cause of what is called national 
progress. The person concerned stated that in an interview with 
& representative or representatives of the Associated Preas he 
went On to refer to certain opinions expressed somewhere in Europe 
by two persons named Bose and Patel and expressed the opinion 
that the fight be continued till freedom was attained. 


It is not clear on the evidence before us who the interviewer 
was, whether he was, to use a colloquial expression, a man in 
the street or whether he was or is a person of any importance 
whatsoever and whether the words expressed by him were likely 
to obtain—leaving aside wide-spread acceptance—acceptance among 
a considerable section of the intelligent public. We have no 
evidence before us as to who this person is, what his standing in 
the country isand whether the views expressed by him are worth 
listening to or whether they in the circumstances were calculated 


to directly or indirectly encourage or incite etc. what is referred 
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to in sub-section (f). That is the first observation that I should 
like to make. The second observation is that in the context the 
‘fight’ that is referred to in ‘the last sentence obviously had refe- 
rence to the question of the continuance of the struggle by means 
of the Civil Disobedience Movement. But, here again, the value 
of such an opinion on the part of this person depends upon a 
variety of circumstances to which I have alluded just now. In 
the absence, therefore, of evidence of that nature it is impossible 
to say that the words in question can have directly or indirectly 
the effect described or referred to in clauses (d) and (f) of section 
16 of Act XXIII of 1932 

I leave out of my consideration clause (d) because, although 
the learned Advocate-General has in his argument referred to 
clause (d) as being one of the sections which can be used for the 
purpose of—if I may again use another colloquial expression—roping 
inthe editor, printer and publisher of the words reproduced in 
the annexure, he has not really attempted to induce us to hold 
that clause (d) can be brought into effective operation in the persent 
case. 

The learned Advocate-General’s main contention is that the 
words in question are hit by sub-clause (f) of section 16. In 
addition to what I-have already said about the want of evidence 
regarding the character and standing of the interviewer I have 
got to consider in this case, as I attempted to say ın previous cases, 
the entirety of the words as they occur in the annexure in a far 
and free spirit and not with an eye of narrow and fastidious criti- 
cism. Incoming to a conclusion on the specific question raised 
I cannot shut my eyes to the nature and manner of the pulication 
of the words transmitted as they were by a news agency and I 
must come straight to the point to discover for myself as to whether 
a mere expression of disapproval of suspension of the Civil Dis- 
obedience Movement on the part of a person in Cawnpore about 
whom nothing is known on the record before us can have the 
effect such as is referred to in sub-clause (f) of section 16 of Act 
XXIII of 1932. Iam not unmindful of the fact that the editor 
or publisher publishes ‘news’ at his own risk. But whether any 
real risk has been run in this case depends on circumstances, 
After giving my very earnest and most careful attention to the 
question raised I am of opinion that the words complained of are 
not hit in the circumstances of this case by sub-clause (f) of sec- 
tion 16 of Act XXIII ‘of 1932. It is not necessary for me to 
elaborate this point nor is it necessary for me to amplify it in any 
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manner whatsoever. It is sufficient for me to say that the conclu- 
sion is that the words are not bit by sub-clause (f) of section 16. 

In that view of the matter, in my opinion, this application 
ought to be allowed and an order should be made setting aside 
the orders passed by the local Government on the gth of June 1933 
and directing that the moneys or securities deposited with the 
Chief Presidency Magistrate be 1eturned to the depositors. There 
will be no order for costs. 

M. N. Mukerji, J :—I agree. I only wish to add that, after 
all, itis the effect of the words as published in the newspaper, 
and not merely the meaning of the words taken by themselves, that 
has to be considered in order to see whether the statement which 
is complained of is hit by section 4. Taking the so called offend- 
ing statement asa news item, which it is, it is not possible to hold 
that it does come within the purview of any of the clauses of that 
section, 

Panckridge, J :—I agree with the order proposed by my Lord 
for the reasons given by him and also for the reasons given by 
my learned brother, Mr. Justice Mukerji. I desire however to add 
avery few words to what has fallen from them. In my opinion 
the learned Advocate-General is amply justified in‘saying that the 
words attributed in the newspaper to Maulana Hasrat Mohani 
amount to an expression of approval of the Civil Disobedience 
Movement and of disapproval of any proposal for its suspension. 
I also agree with him that the conduct referred to in clause (f) of 
section 16 is conduct which is connected with and characteristic 
of that movement. I notice in the petition the petitioners submit 
that if the report of the interview is read along with the editorial 
paragraphs in the newspaper it would appear that the petitioners 
disagree with the view expressed in the interview regarding suspension 


of the Civil Disobedience Movement. Counsel for the petitioners. 


did not elaborate this argument; but I desire to say that in my 
opinion the argument is without substance. It is idle for the 
publisher of a newspaper to say “True, the article complained of 
may amount to poison ; but if you search the remaining columns 
of my newspaper you will find effective antidote.” It is notorious 
that newspaper readers seldom read, the entire publication; many 
of them confine their attention to the news items and neglect 
leading articles and comments. 

With regard to clause (d) it is clear to me that that can have 
no application. The Government established by law is not referred 
to in the interview either directly or by implication. With regard 
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to clause (f), although, as I have said that clause clearly refers 
to the activities of those supporting the Civil Disobedience Move- 
ment, I cannot bring myself to think that a statement in a news- 
paper that a gentleman, of whose existance I was unaware until 
today, approves of the Civil Disobedience Movement hasa ten- 
dency to encourage or incite the readers of the newspaper to 
support it. It is perfectly true that the report of a speech may 
have a wider and more mischievous tendency than the speech itself ; 
but in the circumtances of this particular case I find it impossible 
to draw the conclusion that the words upon which the Local 
Government seek to justify their order for security have sucha 
tendency. r 

I concur in the order to be made. 

R. K. Bose : Attorney for the Applicants. 


S. S. Hodson ; Attorney to the Government of Bengal. 
A. T. M, Application allowed : securities 


ordered to be returned, 





APPELLATE CIVIL. 


Before Mr. Justice D. N Mitter, and Mr. Justice 
A. G. R. Henderson. 


BIJAYAKANTA LAHIRI CHAUDHURY 
Us 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL* 


Land acquisition—Binding agreement—Selling value—Valuation of properiy— 
Three party agreement—Agresment between claimant and Railway Com- 
pany, if binds Collector—Markei value of land—Agreement to pay for 
early possession and market value of land—Development scheme. 


In order to constitute a binding agreement the intention of the parties must 
be distinct and common to both ; an agreement does not admit of difference, 


In the absence of evidence of the selling value of similar class of khas lands 
in the neighbourhood, the only course of proceeding is to estimate the rent at 
which the whole plot may be leased and the purchase money may be properly 
calculated at 25 years purchase plus the amount of Nazar minus the collection 
expenses. 


“Appeal from Original Decree No. 243 of 1929 with cross-objection, against 
the decree of J. W. Nelson Esq, District Judge of Mymensingh, dated the 16th 
May, 1929. 


Vor, LVIII.] HIGH COURT, 


The principle on which the valuation of property .compulsorily acquired 
should be measured may be divided into two propositions: (a) the value 
to be paid for is the value to the owner as it existed at the date of the taking, 
not the value io the taker (b) the value to the owner consists ın all advantages 
which the land possesses, piesent or future, but it is the present value alone of 
such advantages that falls to be determined. 

Fraser v, City of Fraserdill (1) followed. 

Per Henderson, F: Where’ there was agreement as to the amount of 
compensation to be given for the land acquired between the claimant and the 
Railway Company for whom the Jand was acquired, the Land Acquisitibn 
Collector would nol be bound to award the sum agreed upon. 


A surveyor would be able to ascertain the value of the structures transferred, 
the incidents of the right sold, the amount paid as selami, the rent etc and from 
an examination of several such transactions in the Jocatity he should be able to 
form a very good idea as to the value of the land as a cleared sight. 


Development schemes are at best an unreliable guide to the market value 
ofthe land, even when they are’ prepared by an experienced and competent 
surveyor; they must be even more unsatisfactory when prepared by a Judge 
who has not seen the Jand and is entirely unfamiliar with the local condi- 
tions. 

Appeal by the Claimant and Cross-objection by the Secretary 
of State. 

Acquisition of land for Assam Bengal Railway. 


The material facts appear from the judgment. 

Dr. Radha Binod Pal, Messrs. Gobinda Mohan Roy and 
Promode Ranjan Guha for the Appellant. 

Messrs. D. L. Khasigir and Sudhir Kumar Khastgir for the 
Respondent Assam Bengal Railway. 

Dr. S. C. Basak and Mr. Nasim Ali for the Secretary of State 


and in suppoit of Cross-objection. 


G Av. 
The following judgments were delivered : 


Mitter J :—This appeal is directed against the judgment and 


award of the District Judge of Mymensingh dated the 16th of . 


May 1929 and arises out of a reference under section 18 of the 
Land. Acquisition Act (Act 1 of 1894) made by the Collector at 
the instance of the claimant who was, dissatisfied with the award 
made by the Land Acquistion Collector. 

It appears that the Assam Bengal, Railway required certain 
lands belonging to the claimant for a Bazar’ siding out of an area 
of x. 394 acres. The original proposal was to acquire a portion of 
this land. -The Assam Bengal Railway required early possession 
of the land and the appellant through his agent expressed his 


(1) [1917] A.C, 187. 
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Civis, willingness to give up early possession if the entire plot was 
1933. acquired. These negotiations took place before the 21st of June 

Bij ayakanta Lahiri “1926 and then followed certain correspondence between the District 
haudhury Engineer of the Assam Bengal Railway, the Collector and the 


The Secretary of present claimant. The details of the correspondence will be given 
State Jor Indig in later, The declaration was published on the 17th of March 1927 
LE in the Calcutta Gazette. Formal possession was delivered on the 
Mitter: 3rd of November 1927. The Land Acquisition’ Collector made 
his award by which he determined the amount of compensation 

to be Rs, 3028-10-2 pies. The claimant was dissatisfied with the 

award and asked for reference to the Court under section 18 of 

the Act. The learned District Judge has increased the award 

to the sum of Rs. 4945. Against this award the present appeal has 

been brought by the claimant and the Collector has preferred 
cross-objection. The claimant asked for an award for the sum of 

Rs. r4,0co and odd but before this Court he has limited his 

claim to compensation to the sum of Rs. 10,573. The Secretary 

of State has also preferred a cross-objection and contends that the 

Court should not have granted compensation in excess of the sum 

awarded by the Deputy Collector. The appellant contends that 

there was a concluded agreement binding on the Secretary of 

State to the effect that the amount of compensation would be 

Rs, 10, 573 and not less and it was not open to the Collector or 

to the learned District Judge to award anything less than the sum 

agreed to and in support of this contention reliance has been placed 

ona decision of their Lordships of the Judicial Committee of 

the Privy Council inthe case of Fort Press Company Limited v. 

The Bombay Corporation (1). The Land Acquisition Judge has 

come to the conclugion that there was no agreement between the 

Collector and the owner that the amount of compensation would 

not be less than Rs. 103-573 if early possession was given. This 

finding is attacked by the appellant on the ground that it is not 

justified by the oral and documentary evidence in the case. It 

becomes necessary therefore to examine the correspondence to 

see if this conclusion of the learned Judge is right. The first 

letter bearing on this question is addressed by the District Engi- 

neer A. B. Railway to the Collector and is dated the rsth of 

December 1926, The District Engineer states “The Manager says 

that he is quite willing to hand over the land but wishes to be 

informed by you as regards the amount of compensation he is to 

be paid.” On this letter there is a note of the land Acquisition 


(1) (1922) L. R. 49 I A. 3311 36 C. L. J 539. 
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Collector to the following effect. “The total amount estimated 
as compensation inthis case is Rs. 10,576-6-6, As there is no 
other claimant in this case Bejoy Babu will get the entire amount 
(if awarded as compensation).” “There is a note by the Collector 
of Mymensingh which runs as follows:—-There is no harm in 


intimating the amount ofthe estimate issue diaft as amended,” - 


On the 3rd of January 1927 the Collector wrote to the District 
Engineer as follows:—“I have the honour to inform you that 
no award has yet been made in this case and it is not possible 
to say accurately what amount will be paid to the landlord as 
compensation. You may however inform the Manager that the 
amount of compensation will be ascertained by the Land Acqui- 
sition Deputy Collector after local enquiny under section 11. 
The amount estimated as compensation comes to Rs. 10,573 odd. 
A copy ofthis letter is being sent to the landlord’s Manager.” 
This letter was forwarded to Surendra Nath Biswas, Manager of 
the Claimant Appellant, It appears clear from this letter that no 
promise- was made by the Collector that the proprietor will get 
Rs.10,573 but it was made clear that the amount of compensa- 
tion would be ascertained by the Land Acquisition Deputy Collec- 
tor. On the r4th of Apiil 1927 Mr. Guner who was then the 
Collector of Mymensingh wrote to the District Engineer that on 
receipt of the necessary notification the formal land acquisition 
preceeding would be taken up and as the amount of compensa- 
tion had teen “practically agreed on” they should be put through 
with very little delay. The copy of this letter was sent to the 
claimant or rather to the common manager of his estate. It may 
be that Mr. Gurner had in view that the amount agreed upon 
was Rs, 10,573 and the Manager Surendra wrote in reply on the 
29th of April 1927 that he hoped that the amount estimated a8 
compensation (Rs. 10,573 and odd) would be further considered 
and valued at Rs. 164 per standard cottah and on the same 
date a letter was written to the Collector of Mymensingh praying 
that he would consider the matter of compensation again and 
should see that the landis properly valued at Rs. 164 per stan- 
dard cottah so that the amount of compensation might come to 
Rs. 14,276. In the letter to the District Engineer he asked that the 
Works Overseer might be sent to take delivery of possession of the 
acquired land and on the znd of May possession was delivered to 
the Assam Bengal Railway Company Limited It appears clear 
therefore that even if the letter of Mr. Gurner dated the r4th of 
April stating that the amount of compénsaticn has been practically 
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agreed on indicated an offer of Rs. 10,573, that offer was not 
accepted by tbe claimant or his manager who were persisting 
throughout in their claim fora higher amount. In order to consti- 
tute a binding agreement the intention of the parties must be dis- 
tinct and common to both; an ageement does not admit of differ- 
ence. Here there was a difference between the parties as to the 
value to be paid for compensation. The Collector might have 
offered to buy even (if the most favourable- construction be put on 


‘the letter of Mr. Gurner dated the 14th of April) at Rs, 10,000 odd. 


In response to the offer the appellants’ manager agreed to sell for 
Rs. 14,000 and odd. This really amounted to a refusal of the offer 
by the Collector to buy at Rs, 10,000 followed by a counter offer. 
On behalf of the appellant it has been strenuously argued that when 
the Assam Bengal Railway Company took possession they at any 
rate must have agreed to pay the value determined by the Collector 
as compensation. Looking at the whole of the correspondence 
which has already been referred to it is clear that there was never a 
concluded agreement as to the value and the claimant’s own petition 
‘(Exhibit B—page 49 part II) makes it clear that the claimant never 
agreed to sell at Rs. ro,o00 and odd or to deliver possession on the 
understanding that the compensation was to be Rs. 10,000 and odd. 
The evidence of Surendra his manager also leads to the same view. 
He says “ I understood that the amount estimated in Mr. Twynum’s 
letter was only an estimate and that the award might be more or 
less” and again “I did not think it necessary to write any letter to 
the Collector or District Engineer accepting the offer of Rs. 10,000. ” 
It seems to us therefore that the learned Judge below was right in 
reaching the conclusion that there was no concluded agreement as 
to the compensation. ` 

` In this view the decision of their Lordships of the Judicial Com- 
mittee in 49 Indian Appeals does not apply as that was a case of 
concluded contract between the parties. 

The next ground taken is that there has been no proper deter- 
mination of the:value seeing that the learned Land Acquisition Judge 
has excluded; certain evidence which were relevant on the question 
of valuation and reference is made to the orders made in this behalf 
on the 26th and 29th of April, 1929. On the former date the 
claimant applied for permission to adduce evidence as to the profit 
of timber business which is carried on in the Gouripur Bazar. In 
our opinion this evidence bas been rightly excluded as the timber 
business is not carried on in the land compulsorily acquiiei by the 
claimant and this cannot affect him prejudically so as to entitle him 


Vou, LVIII.) ~ HIGH COURT. 


to compensation. On the 29th the claimant wanted to adduce evi- 
dence of the transfer of. tenant’s rights. The-learned District Judge 
has pointed out that there are no tenants on the land and the value 
of the tenants’ right is the Selami which the landlord could get and 
that it was not open to the claimant to show that if the tenants have 
come forward and paid Selami they would have acquired right worth 
more than the Selami. It appears from the evidence of the Manager 
of the claimant that there has been no sale of land adjoining the 
Approach Road and even now the appellant has not produced 
before us any document to show that there has been any such sale. 
In these circumstances this ground taking exception to the exclusion 
of such evidence seems to be unsubstantial. 

It is next argued that in arriving atthe valuation the learned 
District Judge has not taken into account certain deeds of sale of 
the lands in the vicinity of the land acquired which would have 
proved the market price of the lands in the neighbourhood and 
would have furnished a criterion as to the value of the acquired 
lands. Reference is made to two deeds of sale Exhibits 13 and 14 
which are proved by claimants’ witnesses 6 and 7 respectively. 
In the case of the first deed of sale (Exhibit 13) “14 acre of land was 
sold for Rs. 1951 which shows that the land was sold at Rs. 216 per 
bigha. It is to be observed however that in both these cases the 
lands are situate within the Bazar and the Bazar lands must fetch a 
higher value than lands situate outside the Bazar. Reference how- 
ever has been made to oral evidence showing that on account of 
the Railway the value of the land has increased. One witness 
Nripendra, witness No. 12 for the petitioner, says “the most valuable 
land is that nearest to the station.” With regard to the land 
covered by Exhibit 14 itis to be noticed further that o3 acres of 
land in Gouripur Bazar witha hut was sold for Rs. 1285. The 
witness No. 7 for the petitioner states that there was a hut on the 
land worth Rs. 200 or Rs. 300. He produces however no document 
for the price of the hut and states that there was a Bainapatra shew- 
ing- the price of the land but he does not produce the same. 


Be that as it may the land was situate in-the heart of the Bazar near ` 


the junction of the Approach Road and can furnish no clue to the 
price of land which is still ill-developed. 

The learned. Judge has valued the land at Rs, 4261-4-0 on rele- 
vant evidence in the case. He has capitalised the value of the rent 
less ro per cent for collection expenses at 25 years’ purchase and 
has reached the figure of Rs. 1556-4-0 on this head. With regard to 
the tank land he has allowed Rs, 275 and he has taken Rs. 3420 as 
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the Nazar, The total of these items is Rs. 526-4-o, from this he has 
deducted a sum of Rs, 1,000 for earth work. This leaves a net value 
Rs. 4261-4-0 and in round figures he has estimated the market value 
of the land at the date of the notification at Rs. 4,300 the additional 
compensation at Rs. 15 on this amount is Rs. 645. He has awarded 
the sum of Rs. 4945. Inthe absence of evidence of the selling 
value of similar class of khas lands in the neighbourhood it seems 
to me that the only course of proceeding was to estimate the rent at 
which the whole plot might be leased and the purchase money 
might be properly calculated at 25 years’ purchase plus the amount 
of Nazar minus the collection expenses. ‘There is evidence in-this 
case on behalf of the claimant that the rate of 1ent varies from 4 
annas to 6 annas per cubit of frontage. See the evidence of 
Mahesh Kanta page 34 line 25, of Jnanendra Nath Sanyal page 46 
lines 27 to 30, of Mahendra Chandra Chowdhury page 44 line 16 
and the leaned District Judge has accepted the lower figure for the 
eastern and the western plots and 2 annas per cubit for the southern 
plot. The comment of the learned Senior Government pleader 
therefore in support of the cross-objection filed on tehalf of the 
Secretary of State to the effect that the valuation is based on assump- 
tions for which there is no foundation in the evidence loses all 
force. It was further argued on behalf of the Government that the 
finding that the raising of the plot would cost about Rs. 1,000 is 
based on pure assumption. This comment is equally unsubstantial 
seeing that there is evidence on behalf of the Government to the 
effect that “to raise the whole land minus the tank to the extent of 
4 feet would cast Rs. 1440 at the rate of Rs.'y per thousand cubic 
feet,” see the evidence of J. K. Biswas page 48 line 4o. So the 
learned Judge had the evidence before him on which he could come 

to the conclusion that the cost of raising the land would be about 

Rs. 1,000. There is abundant evidence with regard to the Nazar 

and the learned Judge has taken into consideration that evidence 
and has discriminated between the rate of Nazar with reference to 

the eastern, western and the so uthern plots into which according to 

the learned Judge the acquired land could be divided if the land is 

raised to a height of 3 or 4 feet. In support of the cross-objection 

it has been argued by the senior Government pleader that the posi- 

tion of the land was such that the landlord was not getting any 

profit and that it has not been sewn that the potentialities of the 

land were such as would justify the District Judge in awarding a sum 
in excess of the Collector’s award. The principle on which the 

yaluation of propeity compulsorily acquired should be measured has 
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been repeatedly laid down by their Lordships of the Judicial Com- 
mittee of the Privy Council and by the House of Lords. In a very 
recent decision this principle was stated by Lord Buckmaster 
in the following words:—To use the words he found in Fraser v. 
City of Fraserville (1), “It is the value to the seller of the property 
in its actual condition at the time of expropriation with all its exist- 
ing advantages and with all its possiblities, excluding any advantage 
due to the carrying out of the scheme for the purpose for which the 
property is compulsorily acquired.” See Narsing Das v. Secretary 
of State for India (2). In my opinion this principle really enunciates 
two propositions (1) the value to be paid for isthe value to the 
owner as it existed at the date of the taking, not the value to the 
taker (2) the value to the owner consists in all advantages which the 
land possesses, present or future, but it is the present value alone of 
such advantages that falls to be determined. I am of opinion that 
the learned District Judge has kept these principles in view for he 
points out that as regards rent all the land in the Approach Road 
except the timber yard pays rent 4 annas per cubit of frontage and 
he has taken this rate for the eastern and the western plots. For 
the southern plot he has taken half this rate. He has also considered 
the rate of Nazar which is usual and has disregarded the exceptional 
tate given for the second plot taken by the Loan Office on the 
ground that it was needed for its extension and there was a com- 
petitor. The learned Judge was not unmindful of the circumstance 
that the land” at the time of the acquisition was not yielding any 

. income, that-he considered the evidence at which similar lands in 
the vicinity after being raised to a height of 3 or 4 feet was being 
let. Considering all these circumstances I am of opinion that the 
cross-objection should not prevail. 


The learned Advocate for the appellant has finally referred to 


Exhibit 7 dated the rath of July 1927 in support of his higher claim 
of compensation but it appears that this document was executed 
after the declaration was pul lished and must be disregarded. 


On these grounds I am of opinion that the District Judge has 
arrived at the right conclusion and the appeal and the cross objec- 
tion must both be dismissed. The Secretary of State is entitled to 
costs in this appeal and the cross-objection is also dismissed with 
costs. We assess the hearing fee in the cross-objection at 3 gold 
mohurs, 


(1) [1917] A. C. 187. 
(2) (1924) L. R. 52 1. A. 133 (135). 
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Henderson, J: I have had the advantage of reading the 
judgment which has just been delivered by my learned brother 
and entirely agree with him that this appeal must be dismissed : but 
I desire to add something with regard to two of the points made 
by Dr. Pal on tehalf of the appellant (1)-that there was an agree- 
ment as a result of which the Collector ought to have awarded 
the sum now claimed as compensation for the land, (2) that the 
learned Judge wrongly excluded certain evidence. 

The chief difficulty in dealing with the first point is that it is 
far from clear who is supposed to have made the agreement and 
what the agreement was, There are three parties concerned—the 
appellant, the Collector and the Railway. The appellant and 
the Collector might well have reached an agreement; this is 
frequently done, as a result of which the claimant endorses a note 
of acceptance on his claim and the proceedings terminate ; the 
present case is clearly not of that kind. On the other hand there 
might be an agreement between the claimant and the Railway 
Company. In such a case according to the authority on which 
Dr. Pal relies the Collector would not be bound to award the sum 
agreed upon, though it would be unreasonable for him not to do 
80, ifthe Railway Company were to pay the compensation. We 
were informed by Mr. Khastagir that the compensation was to be 
paid by Government: there is in fact no evidence to show by 
which party it was to be paid and it seems clear that, if in fact it 
was to be paid by Government, there is no reason why the Collector 
should award any sum which might have been agreed upon in 
negotiations to which he was not a party. 

It is only necessary to read the petition praying for a reference 
to the Court in order to see that the appellant himself had no ` 
very clear case to make. But at the trial itself the case made was 
that the appellant was induced to deliver early ‘possession by a 
promise that the sum now claimed would be awarded. The nego- 
tiations with regard to the delivery of possession were carried on 
between the appellant and the Railway. Company. In his letter 
Ext. F the Collector Mr. Twynum made it perfectly clear that 
early possession could only be secured by mutual agreement 
between the Railway Company and the appellant; in fact the 
Collector was not interested in these negotiations for early delivery 
of possession. In the second place the alleged agreement is not 
an agreement about the market value of the land: it is a different 
kind of agreement; it is an agreement to pay for something 
else—early possession—in addition ta the market value of the land 


Vor. LVIIL] wiGH cuki. 


and the irresistible inference to be drawn from such an agreement 
would be that the market value of the property must be less than 
the sum now claimed. i 

While agreeing with the learned Judge that the appellants 
case with regard to an agreement is quite untrue. I am further 
of opinion that the kind of agreement which he attempted to set 
up would be of no avail to him on this reference. 

I will now deal with the second point. Dr. Pal’s first complaint 
is that the learned Judge refused to let in evidence to show the 
profits made by the appellant in a certain timber business. In my 
judgment the learned Judge was perfectly 1ight when he ruled that 
such evidence was irrelevant. No doubt if large profits could be 
made from the sale of timber and convenient sites for such busi- 
ness were insufficient to meet the demand, rents would immediately 
rise and the profits of the business would be indirectly reflected 
in the profits derived from the land; but the actual profits made 
by sale of timber do not throw any light on the market value of 
the land. 

Dr. Pal’s second complaint is that evidence with regard to sales 
by tenants was improperly excluded. Now I am not prepared to 
say that such evidence must necessarily be of no value. A surveyor 
would be able to ascertain the value of the structures transferred, 
the incidents of the right sold, the amount paid as Selami, the 
rent etc. and from an examination of several such transactions in the 
locality he should be able to form a very good ideaas to the 
value of the landas acleared site. But the real answer to Dr. 
Pal is, as has been pointed out by Dr. Basak, that his grievance 
is only theoretical. In the grounds of appeal there is no specific 
case made that any particular evidence was improperly rejected. 
Dr. Pal was unable to tell us whether these transfers took place 
with respect to land in the locality or not and I can only say that 
the transfers which were proved were of no practical use. I 
must therefore hold that it has not been shewn that the evidence, 
which was excluded, would have been of any assistance in the 
present case. 

For myself I would be disposed to allow the cross-objection 
and restore the award of the Collector; that award has been 
enhanced not on any definite case made by the appellant but on 
a development scheme propounded by the learned Judge himself. 
Such schemes are at best an unreliable guide tothe market value 
of the land, even when they are prepared by an experienced and 
competent surveyor; they must be even more unsatisfactory 
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oe when prepared by a learned Judge who has not seen the land 
1933. and is entirely unfamiliar with the local conditions. It has also 

| S> 4 
Bijayakanta Lahiri been assume l that a purchaser of undeveloped land will pay the 
Chaudhury equivalent of what is estimated to teits full value after develop- 


“The Seccetaty of ment: this is clearly not so; such a purchaser would have to tie 
Stare for Indig in up his money during the stage of development and run the risk 

i that the scheme might prove a failure. Even 1f this scheme were 
accepted as sound, I should find it difficult to say that the sum 
awarded by the Collector was not a fair price for the land in its 
undeveloped state. In the piesent case there is the further fact 
that the appellant himself started to develop this land but aban- 
doned it as an unprofitable scheme, Even when he wanted to 
start a business himself, he preferred to do so on land leased from 
another Zemindar. 

However out of deference to the opinion of my learned brother 
and in view of the small sum at stake I am not prepared to express 
disagreement. I therefore concur in his order dismissing the 
cross-objection. 


As T. M Appeal and Cross-appeal dismissed. 





Henderson, YF. 


_—— 
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Where the circumstances of a case show that the authority of a partner to 
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debtor has notice thereof, the case falls within the exception of section 251 of 
the Indian Contract Act, 1872 and the debtér cannot set up such an unauthorised 
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Messrs. Kanaidhone Dutta and Jogneswar Majumdar for the 
Appellants.. ; 


Mr. Narendra Krishna Bose for Respondent No, 2. - 


Messrs. Harendra Nath Mukerjês and Biswanath Naskar for 
Respondents Nos, r and 3. 


The judgment of the Court was as follows ;— 


Mitter, J.:—This is an appeal on behalf of the judgment- , 


debtors against an order of the Subordinate Judge of Burdwan dated 
the 3ath June, 1932 by which he disallowed the objection of the 
judgment-debtors to the effect that the decree sought to be executed 
hag been entirely satisfied. It appears that the respondents who 
carry on a business under the name and style of the late Netai 
Chandra (Charan) Seal and another obtained a decree against the 
judgment-debtors for a considerable sum of money. They proceeded 
to execute the decree in respect of the amount due after certain 
payments have been made by. their application which was filed on 
the 20th October, 1930. The amount for which the decree was 
sought to be executed came upto about Rs. 12,772-14. , The judg- 
ment-debtors objected to the execution on the ground amongst 
others that one of the partners Nagendra Nath Sil by accepting a 
sum of Rs, 3000 gave a release in respect of the entire decretal 
amount. The case made by the judgment-debtors was that in the 
month of Aswin 1337 B.S. it was agreed in the presence of 
Nagendra Nath Sil and other partners that if the judgment-debtors 
paid a sum of Rs. 3000 inalump they would accept the decree in 
full satisfaction of the dues of the defaulted kists. It was further 
agreed that in case the judgment-debtors paid in two instalments, 
one at the time and the other a year after then they should have to 
pay a sum of Rs. 4000 before the decree could be entirely satisfied. 
The case of the judgment-debtors is that it was in pursuance of 
this arrangement between all the partners that Nagendra gave a 
release after receipt of payment ofa sum of Rs. 3000. The Sub- 
ordinate Judge has on the evidence come to the conclusion that this 
sum of Rs. 3000 was paid to Nagendra and this finding has not been 
questioned in this appeal. But the learned Judge has come to the 
further conclusion that Nagendra had no express authority to accept 
Rs. 3000, in full satisfaction of the dues. It was contended before 
him that under the provisions of section 251 of the Indian Contract 
Act Nagendra as a partner had authority to give the release and 
thereby bind the other partners or rather the firm. But this objec- 
tion was overruled although the Subordinate Judge came to the con- 
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clusion that there was no fraud or collusion between: Nagendra-and 
the judgment-debtors and no such fraud has been established in 
this case, In this view the Subordinate- Judge reached the con- 
clusion that by payment of Rs. 3000, to Nagendra Rs, 3000 have 
been satisfied out of the dues under the decree but thè balance 
under the decree still remains unsatisfied. He therefore directed 
that execution should proceed for the balance. 3 < 

Against this order the present appeal has beem- brought and it 
has been contended before us that the Subordinate Judge has com. 
mitted an error in law in holding that in the absence of fraud or 
collusion between one of the partners Nagendra and the judgment- 
debtors it was not open’ to Nagendra to give a release in respect-of 
the balance so as to bind the firm. In support of this contention 
reliance has been placed on several authorities and in particular we 
have been referred toa passage in the well-known text book of 
Lindley on Partnership, 9th. edition at page 203. The learned author 
states the position in law as follows — 

“A covenant by one partner not to sue fora partnership debt 
does not amount to a release of that debt by the firm, although a 
covenant by all the partners not to sue would be equivalent -to a 
release and a rtelease-by one partner operates as a release by 
the firm. - à 

“This last proposition, viz. that a release by one partner isin 
point of law a release by all, is strongly illustrated by those cases in 
which attempts have been unsuccessfully made by one partner to 
set aside a release given by a co-partner without his consent. ” 

Lord Lindley in support of this proposition cites authorities of 
English cases to which reference has been made inthe text book. 
It can hardly be gainsaid that it is an “accurate statement of law and 
that this was also the view taken in Indian Courts will appear from 
the decisions in the cases to which reference has been made, 
namely, P. L. A. Palaniappa Chettiar v. V. L. A. R. Veerappa 
Chettiar (1) and Batkunt Nath Chakrabarti v. Hara Lal Pal Chow- 
dhusy (2). Perhaps the Subordinate Judge has somewhat broadly 
stated the law when he said that evenin the absence of fraud and 
collusion it is not competent to one of the partners to give a release 
in respect of the partnership debts. But this case has to be decided 
on the evidence which has been adduced in this case to the effect 
that there wasa meeting amongst all the partners when it was 
agreed that on payment of Rs, 3000 in the lump they would accept 


~ (4) (1917) I. L. R. 41 Mad. 446 (453). 
(a) (1911) 13 C, L. J. 294 (236). 
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the decree in full satisfaction of their dues. This story of such an 
agreement amongst all the partners has not been accepted by the 
Subordinate Judge. It appears clear from the cross-examination of 
one of the judgment-debtors Satya Kinkar Mukherjea who is witness 
No. 1 for the judgment-debtors that Nagendra Babu sent words to 
him to come to a// the partners for the decree money. In this case 
no deed of partnership is forthcoming. But it appears clear from 
the statement of the judgment-debtors in the passage to which I 
have just referred that be knew that the partners’ authority was 
restricted so far as the question of release was concerned for 
according tothe case made by the judgment-debtors it appears 
clear that nothing could be settled with reference to the release 
except in the presence of allthe partners and by consent of all 
the partners. The case therefore falls within the rule of law which 
has been formulated by Sir Frederick Pollock and Sir Dinshaw 
Fardunji Mulla in their well known commentary on Indian Con- 
tract Act under section 251 of the said Act in the passage to be 
referred to presently. Having regard to the fact, namely, that 
the judgment-debtors had the knowledge that the authority of 


one partner was restricted so far as the matter of release was ` 


concerned for otherwise there was no point in the meeting of all 
the partners for the consideration of this question it seems to us 
that the case falls within the exception of section 251 of the 
Act which shows that if it has been agreed between the partners 
that any restriction shall be placed upon the power of any one 
of them, no act done in contravention of such agreement shall 
bind the firm with respect to persons having notice of such 
agreement ; and as has been pointed out by the learned authors 
“that it is obviously not just that a third person should be able 
to hold the firm liable for an act of one partner which he knew 
to be unauthorised ; and such knowledge is necessarily conveyed 
by notice that the partners’ authority is expressly restricted, in 
that particular, by the partnership agreement,” As has already 
been pointed out there is no agreement in this case but as the 
circumstance discloses that the judgment-debtor’s (Satya’s) own 
evidence shows that there was such restriction, and he knew of it. 

In this view the appeal fails and must be dismissed with 
costs. We assess the heating fee at two gold mohurs which 
will be divided equally between the two sets of respondents, 
namely, respondent No. 2 and respondents Nos. 1 and3. The 
receiver respondent is not entitled to any costs. 

Henderson, J :—I agree that this appeal must be dismissed. 
A. C. G. Appeal dismissed. 
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Present -—Lord Blaneshurgh, Lord Macmillan and 
Sir George Lowndes. 


` 


K. S. MIAN FEROZ SHAH 
2. 


SOHBAT KHAN AND oTHERS.* 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE NORTH-WEST FRONTIER Province. | 


Indian Evidence Act (I of 1872) Sec. 92—~Fossessory mortgage accompanied by a 
‘lease back to mortgagor—Admissibility of evidence as to intention of parties 
to create merely a simple mortgage. 

A mortgage executed by one S in the plaintiff's favour was for a term of 10 
years and was in forma mortgage with possession. Possession was not, in fact, 
taken by the mortgagee, the plaintiff, but by a second document of even date, the 
mortgaged land was leased to the mortgagor (S) for the same term at an annual 
rent, Mutation was duly recorded in the Revenue Records on the basis of the 
mortgage in the plaintiff-mortgagee’s name. On these facts, the Appellate Court 
in India held--that reading the mortgage with the lease of even date, and taking 
into account the fact that possession had remained all along with the mortgagor, 
S, and that there had been other similar transactions between the parties, the 
mortgage (despite its express terms) should be construed only as a simple mort- 
gage. Held by the Privy Council, (reversing the said decision) that Section 92 
of the Evidence Act forbade the admission or consideration of evidence as to 
the intention of the parties or to contradict the express terms of the document, 
and that the mortgage in question was, as it purported on the face of 1t,to be, a 
possessory mortgage. 

Balkisken Das v. Legge, (1) relied on, 

Consolidated appeals No. 69 of 1931 froma decree of the Judi- 
cial Commissioner, North-West Frontier Province, dated the 8th 
March 1930, which modified a decree of the District Judge of 
Peshawar, dated the 22nd August 1929, 


The main question on the appeals was, whether the mortgage 
in suit, dated the rath March 1917, was in fact a mortgage with 
possession. The Court of Appeal in India held that in its essence 
and in reality the mortgage was a simple mortgage without posses- 
sion. 


From the said decree of the Appellate Court, both parties 
appealed to His “Majesty i in Council. 


(1) . (1899) L. R..a7 L. A, 585 I. L. R. 22 All, 149. 
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DeGruyther K. C. ( with Parikh) for the Plaintiff Mian Feroz 
Shah submitted that in view of Section 92 of the Evidence Act, 
and the ERoard’s judgement in Ba/kishen Das v. Legge, (1) it was 
not open to the Court to go into the question whether the 
contract between the parties was other than that which it purported 
to be. 


Sir Leslie Scott, K. C. (with W. Wallach) for the Defendant, 
submitted that the plaintiffs mortgage was a simple mortgage. The 
conduct of the parties leads to a clear inference of their intention 
that, whatever the terms of the mortgage itself may have been, the 
plaintiff should have no right to take possession of the mortgaged 
land. 


Section 92 of the Evidence Act does not prevent the Court 
from examining the real intention of the parties, 


[Zord MacMillan referred to Ganpatrao Appaji v. Bapu Bin 
Tukaram (2).| 
This Lordship’s judgment was delivered by 


Sir George Lowndes :—These are consolidated cross-appeals. 
Only the first of them has been seriously contested. In this, 
Mian Feroz Shah is the appellant, and Nawab Mohammad Akbar 
Khan the only appearing respondent, and they will be so referred 
to in this judgment. 

Of the second appeal, their Lordships need only say that 
there is no valid ground upon which the decision of the Judicial 
Commissioner can be attacked. 

The appeals arise ont of a series of complicated transactions 
which are fully detailed in the judgments below, and it is not 
necessary to set them out again. It will be sufficient to state the 
Main facts upon which the contentions of the parties turn. 

One Sohbat Khan, who is a gro forma party to both appeals, 
was the owner of a considerable area of land in the village of 
Sheiku in the Peshawar District. On the 12th March, 1917, 
he mortgaged 1,011 kanals 8 marlas to the appellant and his 
brother. It is not disputed that the appellant is now solely 
entitled under this mortgage. It was for a term of 10 years, 


and was in form a mortgage with possession, the sum secured - 


being Rs, 44,233. Possession was not, in fact, taken by the 
mortgagees, but by a second document of even date, the mort- 
gaged land was leased to Sohbat for the same term at a rent 


G) (1899) L. R. a7 1. A. 58; I. LR. 22 All. 149. 
(a) (1919) 1. L. R. 44 Bom. 719. 
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of Rs, 1,224 per annum, which may be taken to represent the 
yearly interest on the mortgage debt. Mutation was duly recorded 
in the Government records on the basis of the mortgage in the 
names of the mortgagees. 

On the 23rd November, , 1918, Sohbat mortgaged another 
140 kanals to a third party whose heirs subsequently transferred 
their security to the appellant. 

The respondent was an execution creditor of Sohbat. He 
claimed to have a charge upon another part of Sohbat’s land, 
the validity of which is disputed, but this claim is not material. 
to the present appeal. His decree against Sohbat was dated the 
31 March, 1920, and be proceeded to execute it by attachment 
of infer alia the 1,011 kanals odd which had been mortgaged 
to the appellant and attempted to bring them to sale. Sohbat, 
however, was a member of an agricultural tribe, and the sale 
of his land was prohibited by Section 16 of the Punjab Alienation 
of Land Act, rgco. The sale was at first ordered by the Revenue 
Assistant, but was disallowed by the Collector. Eventually, 
some time in 1926 or 1927, a Receiver was appointed by the 
Revenue Court, who proceeded to lease the attached lands to 
tenants. The appellant objected, but the order was upheld, 
and he was referred to a civil suit, The execution proceedings 
were voluminous and protracted and nothing would be gained 
by their detailed examination. It may, however, be stated that 
the attachment was held by the Judicial Commissioner to have 
been invalid, and this finding has not been contested before the 
Board. 

This suit out of which the present appeals arise was instituted 
by the appellant in the Court of the District Judge, Peshawar, 
on the 25th April, 1929. He impleaded Sohbat, the respondent 
Nawab Mohammad Akbar Khan, and the tenants under the 
Receiver. The gist of the somewhat involved statements in the 
plaint was that he claimed possession of both the 1,011 and the 
140 kanals of land by virtue of his rights as mortgagee. The 
District Judge dismissed the suit with costs. The Judicial Com- 
missioner allowed the claim in respect of the r4o kanals covered 
by the mortgage of the 23rd November, 1918, and made a 
decree for possession to this extent, but refused possession in 
regpect of the r,orr kanals under the earlier mortgage, holding, 
and declaring by his decree, that the appellant was only a simple 
mortgagee for the sum of Rs. 76,500 in respect of this land; 
the appellant was also allowed half his costs in both Courts 
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against the then respondents. The decree was dated the 8th 
March, 1930. ; 

The appellant now claims before the Board possession of the 
1,011 kanals under the mortgage of the rath March, 1917. The 
cross-appeal by the respondent was against so much of the decree 
as was in the appellant’s favour, but no further reference to it will 
be necessary. 

The ground of the Judicial Commissioner’s decision in respect 
of the mortgage of the rath March, 1917, was that reading it 
with the lease of even date, and taking into account the fact that 
possession had remained all along with tbe mortgagor, Sohbat, 
and that there had been other similar transactions between the 
parties, the mortgage, despite its express terms, which undoubtedly 
entitled the appellant to possession, should be construed only 
as a simple mortgage. It is not disputed that at the date of 
the suit the lease to Sohbat was at an end, and that if the mort- 
gage were, in fact, as well as in form, one with possession, the 
appeallant would be entilled to succeéd. 

Their Lordships find themselves unable to accept the view 
of the Judicial Commissioner as to the nature of the transaction 
evidenced by the two documents in question. It is not suggested 
that there is anything in the Act of 1900, before referred to, which 
would invalidate a possessory mortgage accompanicd by a lease 
back to the mortgagor, nor do their Lordships think that there 
is anything in itself suspicions about such an arrangement. The 
mortgagee may well have preferred to leave the cultivation of the 
land in the hands of the mortgagor, being entitled to take posses- 
sion at any time if the provisions of the lease were not adhered to. 
Assuming this to have been one of the conditions upon which the 
mortgage was agreed to, the mere absence of a formal handing 
over of the land to the mortgagee, and a handing back by him to 
the mortgagor in the character of lessee, is, they think, of little 
significance. The reality of the transaction is, moreover, supported 
by the mutation in the Government records. Section gz of the 
Evidence Act forbids the admission or consideration of evidence 
as to the intentions of the parties, or to contradict the express 
terms of the document: see Balkishen Dass v. Legge, (1) and 
their Lordships think that no presumption can legitimately be drawn 
from the fact that that there had been previous transactions between 
the parties of a similar character. 

On the whole their Lordships are of opinion that there is 


(1) (1899) L. R. a7 I A, 58; L L. R. aa All, 149. 
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no reason to construe the mortgage as other than a possessory 
mortgage, as it clearly purports to be, and that the term of the 
lease having expired, the appellant is entitled to possession. 

They think, therefore, that the appeal by Mian Feroz Shah 
should succeed: that the decree of the Judicial Commissioner, 
dated the 8th March, 1930, should be set aside: that in lieu 
thereof a decree should be made giving the appellant possession 
as mortgagee of both the 7,011 kanals 8 marlas and the 140 kanals 
which he claims, with costs throughout against all the respond- 
dents: and that the appeal of Nawab Mohammad Akbar Khan 
should be dismissed, the appellant therein paying the costs of the 
respondent Mian Feroz Shah, before this Board. They will 
humbly advise His Majesty to this effect. 

T. L. Wilson & Co.: Solicitors for the Plaintiff Mian Feroz 
Shah. : 

Stanley Johnson and Allen: Solicitors for the Defendant Nawab 
Mohammad Akbar Khan. 


K. J. R Plaintiff’s appeal allowed. 


Present : Lord Thankerton, Sir John Wallis and Sir Lancelot 
Sanderson, 


SIR SETH HUKUM CHAND AND OTHERS 
v. 
MAHARAJ BAHADUR SINGH AND OTHERS, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA] 


Indian Limitation Act (IX of 1908), Sec. 23, Sch. I. Art, 120—Interference with 
plaintitf’s right of worship—Continuing wrong—Specific Relief Act (I of 
1877) Sec 56—Acquiescence or other conduct disentitling plaintiff to discre- 
tionary relief by way of injunction or declaration. 


Held, on the evidence, that the Parasnath Hill (in the district of Hazaribagh 
in Bengal) is not the debutter property of the Jain deities thereon. 


In a suit alleging interference with the plaintiffs’ right of worship on the 
said Hill and claiming rellef, by way of injunction and declaration, in respect 
of certain Charans (footprints of Saints) which the defendants had removed and 
replaced by Charans of a different type abhorrent to the plaintiffs, keld, (on the 
plea Of limitation) that the suit was not barred by art. 120 of the Indian Limi- 
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tation Act, as the act complained of was a continuing wrong, as to which 
under section 23 of the Limitation Act a fresh period began to run at every 
momentof the day on which the wrong continued : 

Maharani Rajroop Koer v. Syed Abul Hossein (1) relied on. 

Under the law of India, declarations and injunctions are discretionary forms 
of specific reliet, and under section 56 of the Specific Relief Act the Court may 
refuse to grant an injunction if the plaintiff by acquiescence or other conduct 
has disentitled himself to such relief. 

Appeal No. 121 of 1930 from a decree of the High Court, 
Patna, dated the 8th August 1928 which modified a decree of the 
Subordinate Judge of Ranchi, dated the 26th May 1924. 


The appeal arose out of asuit brought by the appellants- 
plaintiffs as representatives of the community of Digambari Jains 
in India against the defendants-respondents representing the rival 
Jain sect of Swetambaris for certain declarations and injunction 
and other incidental reliefs. The material facts of the case are 
fully set out in the Board’s judgment. 


DeGruyther, K. C., S. Hyam and Champat Rai Jain for th 
Appellants. i 


Dunne K. C. and Wallach for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir John Wallis :—This case is the result of further disputes 
between the two sects of Jain as to their rights of worship on 
Parasnath hill, Asso much turns on the beliefs now entertained 
by the whole Jain community with reference to the sacred character 
of this hill, their Lordships will begin by citing the opening para- 
graphs of the judgment delivered by Lord Phillimore a few years 
ago in Maharajah Bahadur Singh v. Seth Hukum Chand (2), in 
which this subject is most felicitously dealt with. 

“The Jains recognise .24 highly saintly personages—men who 
have attained salvation or Nirvana, who are called Tirthankars 
(finders of the ford, across the river of death). These four and 
twenty are counted in many respects as higher than the gods or 
some of the gods in the Hindu Pantheom. 


“Twenty of them are believed: to have attained Nirvana in the 
present cycle of the world’s history upon the Hill Parasnath in the 
district of Haziribagh in Bengal, with the result that the hill is 
held‘in reverence by Jains. The hill itself has some remarkable 
natural features, and rises into several peaks. Twenty spots 


(1) (1830) L.R. 71. A 240; I. L. R. 6 Cale. 394. 
' (2) (1925) aq All. L. J. 100. 
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apparently marked out by natural features, are believed to be 
places from which the 20 Tirthankars quitted earth ; and at each 
of these spots, a footprint of the Saint is worshipped. There is a 
small enclosure covered with a cupola, which at the present moment 
is made of white marble. These spots have been set apart from 
remote antiquity. The four remaining Tirthankars quitted earth 
in other parts of India. In respect of them conventional spots 
have been since the year 1868 set apart and treated in a similar 
way. 

“Upon the hill there are also a shrine to a lesser Saint called 
Gautama Swami, an important temple in one of the highest parts 
of the mountain called Jalmandil, certain platforms set apart for 
religious contemplation, and two -Dharamsalas or rest-houses for 
pilgrims. The hill is much frequented by pilgrims, who take the 
24 shrines or tonks in regular order, worshipping at each. 

“According to the tenets ofthe Digambara, this worship must 
be performed fasting, and the whole hill is so sacred that from the 
moment they set foot on it, they must abstain from any office of 
nature, even spitting.” 

These ‘practices are observed on their pilgrimages by the 
Swetambaris as well, but the Digambaris in the present case go 
much further and take up the position that any course of action 
inconsistent with their due observance, such as the regular and 
continuous employment of human beings on the hill or the build- 
ing thereon of dwellings for them, necessarily involves a sacrilegious 
pollution and desecration of’ the sacred hill which they havea 
right to restrain. These are matters for the Jains themselves, 
and the Civil Courts are only concerned with them in so far as 
they are relevant to questions of civil right such as an alleged 
interference with the plaintiffs’ rights of worship on the hill, and 
in that case the issue must be, not whether the acts complained 
of are in accordance with orthodoxy or with previous practice, 
but whether they do in fact interfere with the plaintiffs’ rights 
of worship. 

In 1918 the Swetambaris, who have all along been in manage- 
ment of the shrines, acquired by purchase the proprietary rights of 
the Raja of Palgunj inthe hill, and in 1920, not long before the 
institution of the present suit, they availed themselves of the 
greater freedom of action so acquired by posting sentries and 
night watchmen on the top of the hill and by beginning to erect 
dwellings there for them and for the pujaris and other temple 
servants in daily employment on the hill, and also dharmasalas 


Vou. LVIIL.] PRIVY COUNCIL, 


or rest houses for the accommodation of the pilgrims. They also 
proposed to erect a gate at the top of the winding pilgrim way, 
which starting from the village of Madhuban at the foot of the hill, 
provides a six miles ascent to the hill top. This gate the Digambaris 
alleged was intended to obstruct the Digambaris access to the hill. 
These are some of the acts complained of in the present suit, which 
is a representative one instituted on behalf of the Digambaris 
against the Swetambaris pursuant to Order r, Rule 8 of the Code 
of Civil Procedure, and their Lordships will dispose of them in the 
first instance. 


In paragraphs 5 and 9 of the plaint the plaintiffs alleged that 
the entire hill and every stone of itis held sacred and is an object 
of adoration and worship for’ both sects of the Jain community, 
and that on accourt of its special sanctity no building for human 
habitation can be erected on it, and the very idea of such a thing 
is considered sacrilegious. 


The first defendant, in paragraph 10 of his written statement, 
did not admit that the Digambaris regarded every part and parcel 
of the hillas sacred, and denied that they had any rights in the 
hill, except as thereinafter stated. The ideas of sanctity conveyed 
in the plaint were highly exaggerated, and the Jain tenets were not 
opposed to buildings for human habitation on the hill, nor were 
they regarded as sacrilegious, provided that they were not uncon- 
nected with religious purposes. The Subordinate Judge at Ranchi, 
to which Court the case had been transferred from Hazaribagh, 
acting mainly on the large body of oral evidence as to the sanctity 
attached by Jains to the hill, held that it was the endowed or 
debutler property of the Jain deities thereon, and that the plaintiff 
Digambaris were entitled to see thatthe hill—their most sacred 
Tirth—was kept immaculate and not defiled or desecrated ; and 
he accordingly granted an injunction, with corresponding declara- 
tions, restraining the defendants from posting sentries and night 
watchmen on the hill or proceeding with the building of the 
proposed dwellings and dharmasalas, and also from erecting the 
gate which he found was intended to obstruct the Digambaris’ access 
to the hill. 

On appeal to the High Court, both the learned judges, in 
separate but concurring judgments, reversed this part of the lower 
court’s decree, holding that the hill was not the debutter property 
of the Jain deities thereon, but was the property of the 
Raja of Palgunj, whose title, it is now finally settled by the 
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P.C. recent decision* of this Board, passed to the Swetambaris by the sale 
1933. deed of March gth, 1918. They further held that the acts com- 


plained of were not shown to have interfered with the Digambaris’ 


Sir Seth Hukum 

Chand rights of worship of the 21 ancient shrines as confirmed to them by 
Maharaj Babadur the judgment of Lord Phillimore in the case already mentioned, 

Singh. and that the proposed gate was not shown to be intended to 
Sir Yohn Wallis. obstruct their access to the hill. 

as As regards the question of the hill being debutter property, 


as pointed outin the High Court judgments, it cannot be said 
that this issue was very clearly raised in the pleadings, but it has 
been dealt with by both the lower courts on all available evidence, 
and, in their Lordships’ opinion, :it is desirable that it should now 
be finally decided, so as not to give „occasion for further litigation 
between the two sects. Their Lordsbips will therefore proceed to 
consider it. 

The Jain shrines on Parasnath hill are undoubtedly of great 
antiquity, but very little is known of their past history or as to 
the time when the now prevailing views as to the sanctity of the 
whole hill first obtained acceptance. The early work referred 
to inthe argument for the appellants merely extols the superior 
efficiency of the abishekam or ablution ceremony when per- 
formed at. the shrines as compared with the same ceremony 
when performed in ordinary temples. From the 16th to the 
18th century, the Jagat Seths, a wealthy and powerful family 
of bankers at Murshidabad, who belonged to the Swetambari 
sect, appear to have maintained the shrines, but on the 
cession to the East India Company in 1765 they removed to 
Calcutta. 

At the decennial settlement in 1790, and afterwards at the 
permanent settlement, the hill was included in the semindari of 
the Raja of Palgunj, which raises a legal presumption that it was 
his property. During the greater part of last century, the Raja 
of Palgunj, failing anyone better qualified, bore the expenses of 
the shrines, and recouped himself by taking a share of the pilgrims’ 
offerings. 

The hill itself is 25 square miles in extent, and rises to a height 
of nearly 4,500 ft. at top of the highest peak. According to the 
report of Lieut. Beadle, who visited it in 1846, it was covered, 
except at the very top, by forest trees and by dense jungle infested 
by wild beasts and was uninhabited by man, the few Santhal 


“See 57 C. L. J. 586—K. J. R. 
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hamlets on the lower ranges being apparently overlooked. Since 
the coming of the British Raj, he said the number of pilgrims had 
been increasing annually. They were mostly of a wealthier class as 
compared with the Hindu pilgrims to Jagarnath, but owing to the 
construction of the Grand Trunk Road, which passes underneath 
the hill at a distance of 200 miles from Calcutta, he thought it bade 
fair to become a very popular shrine. The advent of the railway 
and the construction of 16 miles of metalled road from the nearest 
railway station to Madhuban, now make access easy, and pilgrims 
visit the hill in thousands every year. Otherwise the conditions 
are not much altered. In 1861, a military sanatorium was opened 
near the top of the hill, not far from some of the shrines, on a site 
acquired from the Raja, but was discontinued four years later. A 
dak bungalow and a branch of the Dublin Mission now occupy 
the site. In 1876 the Raja granted a permanent lease of 2,000 
acres more than half-way up tne hill, and abutting on the pilgrims’ 
way, to an English planter named Boddam, who opened a tea 
plantation there, and there is now another plantation in the same 
neighbourhood. At the beginning of this century, the Swetam- 
baris began the construction of a large white marble temple over 
the Parasnath shrine at the top of the highest peak. The 
Digambaris were strongly opposed to this as affecting the unique 
and most impressive characteristics of the place, and so it is said 
to have been the beginning of the quarrel between the two sects 
about the hill. 


Their Lordships will now refer as briefly as possible to the 
evidence which shows, in their opinion, that the Raja’s title, 
which has now passed to the Swetambaris, in unassailable. In 
the first place, the fact that the Jains are not shown tu have taken 
any objection to the military sanatorium and the tea plantation, 
both of which, in the light of the evidence in this case, must have 
been most distasteful to them, tells strongly against their present 
claim. Ina suit filed by the Raja in 1867 against a member of 
the Swetambari sect, to establish his title to the hill and a share of 
the offerings, the lower Court found that he was the proprietor 
of the whole hill except the shrines themselves, byt the decree 
was reversed by the High Court on the ground that the plaintiff 
had not established any cause of action against the defendant. 
In 1872, these disputes were settled by an ekrarnama between the 
Raja and the Swetambari sect by which he undertook among 
other things to grant them land, stones, and timber for any new 
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shrines, This stipulation involved a clear admission of the Raja’s 
title to the hill. 
In 1888, in consequence of the action of the lessee of the 


_ tea plaintation in starting a lard factory which involved the 


slaughtering of pigs, a thing peculiarly offensive to the Jain 
religion, the Swetambaris filed a suit against the Raja and the 
lessee alleging that they were trespassers, and also that the 
lessee’s action was a breach of one of the Rajas covenants in the 
ekrarnama, of which the lessee had notice when he entered into 
the lease. In the plaint they claimed title under an alleged 
ancient grant from the Emperor at Delhi which has always been 
rejected whenever put forward, but the case of debutter now set 
up was distinctly raised by additional issues as to whether the 
hill was dedicated to the religious purposes of the Jain religion, 
and as such vested in, and the property of, the Jain community. 
These claims of title were examined and rejected in elaborate 
judgments by the lower Court and the High Court, which held that 
the property was in the Raja, but that the acts complained of were 
a breach of an implied restrictive covenant by the Raja in the ekrar- 
nama of which the lessee had notice. f 

In 1900, the Digambaris are found joining with the Raja in 
successfully suing the Swetambaris for removing certain stairs 
which. they had erected under licence from the Raja. In that 
suit the Swetambaris merely denied that the hill was the exclusive 
property of the Raja, and alleged that the plaintiffs bad. no 
right to interfere with the pilgrim way, but it was held that the 
defendants were not entitled to remove the stairs which had 
become annexed to the soil and were vested in the Raja as 
owner. 

In 1903 the Digambaris filed another suit about the new temple 
which however was discontinued. In the plaint it was admitted 
that the hill was the property of the Raja, subject to the Jains’ 
rights of worship. 

For the last twenty years the two sects have been engaged in 
a struggle to acquire the Raja’s title for their own sect which has 
now been finally determined by the judgment of the Board in 
favour of the Swetambaris, 

The Subordinate Judge has discounted much of this evidence 
on the ground that one or other sect was not a party to the 
particular suit, but it is not a question of res judicata, but of 
repeated admissions and of the successful assertion of the Raja’s 
title whenever challenged. Nor is there, in their Lordships’ 
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opinion, any foundation for the further suggestion that the Jains 
were notin a position to assert their rights. They are a wealthy 
community and must have incurred enormous costs in the 
litigation already mentioned, and in the twenty years further 
litigation arising out of ther efforts to acquire the Raja’s title, 
whereas in 1903 the Raja was driven to seek relief under the 
Chota Nagpur Encumbered Estates Act largely owing to the 
heavy expenses he had already incurred in litigation with them 
about the hill. 

The Subordinate Judge has based his finding that the whole 
hill is the debutter property of the Jain deities on the belief in its 
sanctity now entertained by both sects. As observed by Ross, J., 
that evidence undoubtedly establishes beyond a doubt that in 
the belief of the Jain community a spiritual quality in some way 
attaches to the bill, but this is a matter of faith and cannot in 
itself determine the physical ownership of the hill. On this part 
of the case their Lordships agree with the learned Judges of. the 
High Court-that the hill was not the debutter property of the Jain 
deities but the property of the Raja. 

On this basis, the learned Judges rightly proceeded to con- 
sider whether the acts complained of interfered with the Digam- 
baris’ rights of worship on the hill. Now eating and drinking 
spitting and the offices of nature, and many other things which 
are unseemly and irreverent acts in a place of worship, are 
naturally and properly prohibited in the ancient “ Ashatana of 
Jin temples”; but, as observed by Ross, J., these rules can only 
be applied by analogy to a vast expanse like Parasnath hill, and 
must. be subject to reasonable , modifications in practice, and this 
is what is shown by the evidence to have happened. 

No. serious objection seems to have been taken to the aia 
sanatorium while it existed, or to the plantations with their cooly 
lines lower down, though they involved a complete disregard of 
these rules. Further, writing in 1846, Lieut. Beadle says that a 
religious meeting or mela was held on the hill every year fora 
fortnight in January, and that shopkeepers ascended with grain 
and other provisions for the wants of the worshippers, and there 
is evidence that a Hindu mela is still held on the hill every year. 

In a suit in rgro it was proved that by immemorial custom 
the primitive and backward Santhals in the neighbourhood are 
entitled. to hold a hunt on the hill enjoined on them by their 
religion on one particular day in the year. Eight to sixteen 
thousand Santhals take part in the -hunt, working round the hill 
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and across the pilgrim way, and the day ends with sacrifices to 
their gods and their annual caste meeting. 

None of these things, however distasteful, appear to have 
interfered with the Jains’ worship on the hill. 

The objection to the erection of buildings on the hill seems 
to have been put forward prominently for the first time by the 
Digambari pundits in opposition to the erection of the Parasnath 
temple. According to their teaching as deposed to by some of 
the witnesses it is an act of ashatana to build a temple on the 
sacred hill, and it is also an act of ashatana to pull it down or to 
leave it standing, in the latter case because it involves the daily 
presence of pujaris on the hill to worship the images in the 
temple. Even so, it was not attempted to stop the building 
on this ground in the suit fil:d in 1903 and afterwards discon- 
tinued. 

Coming now to the acts complained of—Owing to the increase 


- in the number of pilgrims, pujaris, and other temple servants 


have for some time been employed in daily attendance on the 
hill without objection being taken. Whether spending the night 
there was allowed or tolerated isa mater of controversy. All 
that is now proposed is to erect dwellings for them on the top of 
the hill instead of requiring them to make the long ascent and 
descent every day, to build dharmasalas or rest houses for pilgrims, 
and to station sentries and night watchmen on the hill. Their 
Lordships agree with the learned Judges that it is not proved 
that any of these acts will interfere with the Digambaris’ rights 
of worship. As to the proposed gateway, the Courts cannot assume 
that it will be used to obstruct the Digambaris’ rights of access 
to the hill ; if it should be, they will have their remedy. For these 
reasons their Lor Jships are of opinion that as to this part of the case 
the appeal fails. 

The remaining question as to the alterations in three of the 
shrines may be dealt with more briefly, as both the lower Courts 
are in substantial agreement about the facts and have only differed 
on the question of limitation, The charans in the old shrines 
were impressions of the footprints of the Saints, each bearing a 
lotus mark. The Swetambaris, who prefer to worship the feet 
themselves, -have evolved another form of charan not very easy 
to describe accurately in the absence of models or photographs, 
which shows toe nails, and must be taken to be a representation 
of part of the foot. This the Digambaris refuse to worship 
as being a representation of a detached part of the human 
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body. Both the lower Courts have held that the action of the 
Swetambaris in placing charans of the description in three of 
the shrines is a wrong of which the Digambaris are entitled to 
complain. 

As regards limitation the Subordinate Judge held on rather 
insufficient grounds that the acts complained of took place within 
six years of suit so that this part of the claim could not be barred 
by Art. ra0, but he also held that it could not be barred under 
. that article as it was a continuing wrong, as to which under section 
23 of the Limitation Act a fresh period begins to run at every 
moment of the day on which the wrong continues, The High 
Court on the other hand were of opinion that it was not a con- 
tinuiug wrong and that the claim was barred under Art. r20. In 


their Lordships’ opinion the Subordinate Judge‘ was right in hold- ' 


‘ing that the acts complained of were a continuing wrong and 
consequently that this part of the claim is not barred. This ques- 
tion is covered by the decision of this Board in Maharani Rajroop 
Koer v. Syed Abul Hossein (x) a case of diverting an artificial water 
course and cutting off the water supply of the plaintiff’s lower 
lying lands, 

The fact that there is no period of limitation in suits arising 
out of continuing wrongs, except as regards actions for com- 
pensation which are-governed by Art. 36, dees not however 
conclude the question, because under the law of India declarations 
and injunctions are discretionary forms of specific relief, and under 
section 56 of the Specific Relief Act the Court may refuse to 
grant an injunction if the plaintiff by acquiescence or other 
conduct has disentitled himself to such relief. No such case, 
however, was made in the lower courts, and no sufficient cause 
has been shown for refusing to grant the reliefs prayed for as to 
this part of the case. 

Lastly, it is not disputed that, in so far it strikes out 
declaration (iv) in the Subordinate Judge's decree and the 
direction ag to the form of charan to be placed in two other 
shrines, the High Court’s decree is not in accordance with their 
judgment. 

In the result their Lordships will humbly advise His Majesty 
that this appeal ought to be allowed in part, and the decree of 
the High Court varied, (a) by deleting therefrom the directions 
which strike out from the decree of the Subordinate Judge (r) 
declaration 4, and (2) his direction requiring the defendants to 


(1) (1880) L. R. 7 I. A. 240. 
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remove from the tonks of Padam Prabhu, Sri Abhinandan Nathji 
and Dharam Nath the new charans placed by them therein and to 
put in these three tonks as well asthe tonks of Sri Subudhinath 
and Sri Chandra Prabhu footprints as hai originally been there, 
and (4) by setting aside the direction as to costs. In other respects 
the decree of the High Court ought to be affirmed. As regards 
costs, their Lordships think that justice will be done by ordering 
the appellants to pry two-thirds of the respondents’ costs incurred 
in both Courts below and two-thirds of their costs of this appeal. - 
For this purpose the direction as to costs of the Subordinate Judge 
should also be set aside, and any costs already paid under the 
orders of the Courts below will have to be adjusted to bring about 
the result arrived at. 

Barrow, Rogers and Nevill : Solicitors for the Appellants, 

H. S. b. Polak & Co: Solicitors for the Respondents. 


KJR l | Appeal allowed in part. 


APPELLATE CRIMINAL. Ne 
Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


MANAR ALI AND OTHERS 
D. 5 
EMPEROR.* 


Deposition before the Commiting Magistrate—FPut in under section 288 Criminal 
Procedure Code (Act V of 1893), effect of—Statement recorded by a Magistrate 
under section 164, Criminal Procedure Code, whether admissitle~If such 
statement can be putin under section 145 of the Evidence Act (I of 1872) 
without declaring ths witness hostile under section 154—When it can be 
put to Jury in its entirety—Section 145 of the Evidence Act—Charge to 
Fury as to circumstantial evidence—Suficiency of. 

The deposition of witnesses befor2 the Committing Magistrate, when put 
in under section 288 of the Code of Criminal Procedure, is substantive evidence 
in the case: they are as much evidence in the case as their deposition before 
the Court of Sessions. 


* Criminal Appeal No. 6a of 1933, against the order of conviction and sentence 
passed by T. N. Basu Esq , Additional Sessions Judge, Bakarganj. on the rath 
December, 1932. 
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A statetnent by á witness recorded by a Magistrate under section 164 of the 
Code of Criminal Procedure is admissible in evidence to corroborate the statement 
made by that witness before the committing Magistrate from which statement 
the witness resiled in the Sessions Court, 

© Velliak Kone v. King Emperor (1) approved. 

There is no legal bar to the statement under section 164 of the Code of Crimi- 
nal Procedure of a witness being put in under section 145 of the Indian Evidence 
Act, by the public prosecutor without declaring that witness hostile under sec- 
tion 154 of the Act 

“The provision contained in section 145 of the Indian Evidence Act relates to 
cross-examination as to previous statements in writing but does not militate in 
any way against such previous statements being used by way of corroboration 
of statements put in under section 288 of the Code of Criminal Procedure which 
are substuntive evidence in the case before the Court of Sessions. 

The statement under section 164 of the Code of Criminal Procedure cannot 
be said to be inadmissible in evidence masmuch as it was not put in strictly 
under section 145 of the Indian Evidence Act if the procedure did not cause any 
prejudice, : 

The statements under section 164 of the Code of Criminal Procedure could 
not be put to jury in their entirety, under section 145 of the Indian Evidence Act, 
or under any other provision of law had there not been evidence susceptible of 
ergboratien recorded under section 288 Criminal Procedure Code. 


Where the Judge in charging the jury as to circumstantial evidence in the case 
observed that they mus®see whether the circumstances taken together led reaso- 
nably to no other conclusion than the guilt of the accused : 


Held, that there was no misdirection in the matter of the circumstantial 
evidence in the case which was placed in detail before the jury and particularly 
when there was also direct evidence available in the case. 


Emperor v. Imam Ali Sircar (2) referred to, 

Appeal by the Accused under section 410 Criminal Poni 
Code. 

The material facts appear from the judgment. 

Messrs. Sures Chandra Talukdar and Hanidul Huq Chow- 
dhury for the Appellants. 
~ Mr. Satyendra Kishore Ghose for the Crown. 

. The judgment of the Court was delivered by 


~ Guha, J. :—The case for the prosecution against the accused, 
-appellants in this Court, divulged a diabolical crime of murder, 
the occurrence having been traced after the dead body of one 
Abdul Rahaman was accidently discovered, after sometime had 
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CRIMINAL. elapsed from the date when the man was killed on the 26th July, 
1933: 1931. An information to the police, what is generally known as “a 
Manat Ali missing information,” was lodged by one Makbul, nephew and 


son-in-law of the murdered man on the 27th July. The deceased 

Abdul Rahaman was last found going to the house of Abdul Gafur 

Guha, F. alias Gaubar Ali, one of the appellants before us, and his dead 

= body was found in a decomposed condition lying buried under 
earth on the 2nd August,—when dogs were found scratching the 
place, and a foul smell was coming through a hole made by the 
dogs. 

The learned Additional Sessions Judge of Bakargunj, against 
whose order of conviction and sentences passed on the appellants, 
the appeal to this Court is directed, accepted the verdict of eight 
of the jurors before whom the trial of the accused was held, and 
-passed the sentence of transportation for life against each of the 
four accused ‘persons, put upon their trial, under Section 302 (read 
with Section 120B), and Section 302 (read with Section rog of the 
Indian Penal Code. The case for the prosecution rested on 
evidence under two heads, referred to as direct and circumstantial, 
by the learned Additional Sessions Judge. The direct evidence 
consisted of the evidence of two witnesses, Sabar Bhanu (wife of 
‘the accused ‘Gauhar Ali), and’ Jalekha (the wife of a deceased 
brother of Gaubar Ali) As the main question raised in this 
appeal relates to this, that the Sessions Judge ought to have 
excluded the statements of Sabar Bhanu and Jalekha recorded 
under Section 164 of the Code of Criminal Procedure as inadmis- 
sible under the law and that the Judge ought to have directed the 
Jury that the procedure followed on behalf of the prosecution in 
putting in these statements recorded under Section 164, was unjusti- 
fiable and illegal, it is desirable to deal with the same first. It 
appears that statements made by these two girls Sabar Bhanu 
and Jalekha, were recorded by a Magistrate under Section 164 of 
the Code of Criminal Procedure on the sth August, 193r. They 

- were subsequently examined as witnesses on the side of the prose- 
cution before the Committing Magistrate on the 25th September, 
and the 3oth September, 1931. The two girls were examined as 
witnesses for the prosecution at the trial before the Court of 
Sessions, after the accused had -been committed to that Court for 
trial. It appears that the statement of Sabar Bhanu recorded under 
Section 164 of the ‘Code of Criminal Procedure were put in at the 
trial before the Sessions Court at the instance of the Public Prose- 
cutor, under Section 145 of the Indian Evidence Art, and her 


v, 
Emperor, 
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depositions before the Committing Magistrate were also put in at 
the instance of the Public Prosecutor, under Section 288 of the 
Code of Criminal Procedure. So far as the statement of Jalekha 
under Section 164, and Her depositions before the Committing 
Magistrate were concerned, they were put in at the trial before 
the Sessions Court at the instance of the Pleader for the defence. 
The Additional Sessions Judge referred to the statements made by 
Sabar Bhanu and Jalekha on the three different occasions men- 
tioned above, in his charge to the Jury, and stated as follows : 

“All these statements, three in the case of each of the witnesses 
are before you. The statements before the Committing Magistrate 
are evidence as much as their statements in Court. But you should 
bear in mind that the statements under Section 164 can be used 
only for the purpose of corroborating,or contradicting their state- 
ments in Court. Sabar Bhanu, in this Court denies all knowledge 
about the occurrence. There are certain unimportant variations 
in the details, but the account of the occurrence as given in these 
three statements is substantially the same. Which of the state- 
ments should you believe? Allthat I can do is to place before 
you all that has been urged for and against the different statements. 
Sabar Bhanu states before you that she made her previous’ state- 
ments because she was tutored to make them. Her previous state- 
ments implicated her brother Manar Ali, and went very near 
implicating her husband Gauhar Ali,” 7 

With reference tọ, the Judge’s charge to the Jury ds contained 
in his statements quoted above, it must be said that the learned 
Judge was right in telling the Jury that the deposition of the 
witnesses Sabar Bhanu and Jalekha before the Committing Magis- 
trate put in under Section 288 of the Code of Criminal Procedure, 
was substantive evidence in the case: they ‘were as much evidence 
in the case as their deposition before the,Court of Sessions, In 
regard to the statement under Section 164 of the Code of Criminal 
Procedure, the correct view to take is, in our judgment, undoubtedly” 
the view taken by the Madras High Court in the case of. Velliah 
Kone v. King Emperor (1), that a statement by a witness recorded ` 
by a Magistrate under Section 164 of the Code of Criminal, Préce- 
dure was admissible in evidence to corroborate the statement made 
by that witness before the Committing Magistrate from which state- 
ment the witness resiled in the Sessions Court. In support of the 
above proposition the learned Judges of the Madras High Court 
gave reasons in their judgments in which we express our agreement. 


(1) (1922) 1. L. R. 45 Mad. 766. 
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The credibility of the statement in the Committing Magistrate’s 
Court which must be considered as ‘substantive evidence before 
the Court of Sessions, must be tested in exactly the same way as. 
one made in the Sessions Court, and it was of utmost importance 
to know how it compared with the statements made soon after the: 
event, before a competent authority. ‘The object and effect of 
Section 288 of the Code of Criminal Procedure was to place the 
deposition in the committal enquiry, on exactly the same footing as 
the deposition in the Sessions Court. If that be a proposition sound 
in law, as we hold to be the case, the credibility of the statement in 
the Committing Magistrate’s Court must be considered and tested, 
in exactly the same way as one made in the Sessions Court. This 
is the position with reference to the statements ‘referred to by the 
Judge in his charge to the Jury on the question of their admissi- 
bility and value as evidence, It has to be considered, in the next 
place whether the statement under Section 164 of the Code of 
Criminal Procedure could be put in under Section 145 of the 
Indian Evidence Act, as it was done, by the Public Prosecutor, 
without declaring the witness Sabar Bhanu, a hostile witness, 

under Section 154 of the Act. . In the case before us, the witness 
was not declared hostile by the Pubiic Prosecutor, and there was 
no intention declared to cross-examine the witness with the permis- 
sion of the Court. What appears to have happened was that the 
statement of the witness under Section 164 of the Code of Criminal 
Procedure was put in for the purpose of corroborating the deposi- 
tion of the witness before the Committing Magistrate, treated as 
substantive evidence; there was no bar in law to such a procedure 
being adopted, and there was no illegality involved in the same. 

The witness Sabar Bhanu was examined before the Court of. 
Sessions, with all her previous statements put in, and placed on 
record before that Court. The defence had the fullest opportunity 
of putting all questions to the witness in support of its case. 
There is no question of prejudice involved, and none was or is, 
suggested on behalf of the accused. ,The provision contained in 
Section 145 of the Indian Evidence Act relates to cross-examination 

as to previous statements in writing, but does not militate in any 
way against such previous statements being used by way of corro- 
boration of statements put in under Section 288 of the Code of 
Criminal Procedure, which are substantive evidence in the case 
before the Court of Sessions, In our judgment, it could not be 
said in the case before us that the. statement under Section 164. 
of the ‘Code of Criminal Procedure was inadmissible in evidence” 
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inasmuch as they were not put in strictly under Section 145 of 
the Indian Evidence Act; and we. are decidedly of opinion that 
the contentions urged in this behalf by the learned Advocate for 
the appeHants, cannot be sustained. The procedure followed in 
the matter of using the statement under Section 164 of the Code 
of Criminal Procedure was not illegal. As indicated above, even 
on the assumption that there was any iiregularity involved in the 
procedure,—the statements having been put in under Section 145 
of the Indian Evidence Act,—the appellants before us were not 
prejudiced in their trial in any way, by reason of the irregularity 


in the Public Prosecutor. not having declared the witness hostile, 


and not having put any questions to her which might have been 
put in crogg-examination, with the permission of the Court. . We 
desire however to make the position clear that the statements 
under Section 164 of the Code of Criminal Procedure could not 
be put to the Jury in their entirety, under Section 145 of the Indian 
Evidence Act, or under any other proyision of, law had there not 
been evidence susceptible of corroboration recorded under Sec- 
tion 288 Criminal Procedure Code. The point next raised before 
us was the one relating to the direction of the Judges to the Jury 
so far as circumstantial evidence in the case was concerned. It 
was urged that the pioper warning had not been given to the Jury. 
in this behalf: that it was not sufficient for the Judge to say that 
you must see whether the circumstances taken together lead reason- 
ably, to no other conclusion than the guilt of the accused; it was 


incumbent upon’ the Judge to tell the Jury exactly in line, 


with the decision of this Court in the case of Æmperor y. Imam 
Ali Sircar (1). that it is a fundamental principle and one of 
universal application in cases dependent on circumstantial evidence, 
that in order to justify any inference of guilt, the incriminating 
facts must be incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable hypothesis 
than that of his guilt: if the circumstances are found to be as 
consistent with the innocence or with the guilt of the accused, no 
inference of guilt should be drawn. It is only necessary to state 


in this connection that although the words used in the decision to, 


which, reference has been made above, had not been used by the 

learned Judge, the direction and the warning given by him are in 

consonance with that decision. We are unable therefore to hold 

that there was any misdirection in the matter of the circumstantial 

evidence in the case which was placed before the Jury in detail. 
(1) (1903) SC. W. N. 278. 
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Furthermore, the decision in the case before us was not depen- 
dent on circumstantial evidence alone, and the proposition laid 
down in the decision of this Court in Zmam Ali Sircar’s case (1) 
referred to above, cannot be held to be strictly applicable. There 
was the eviderice of the crime directly given by witnesses before 
the Court, and there was also the circumstantial evidence to 
which reference was made by the Judge in his charge to the Jury; 
the Jury were asked to give their verdict on evidence classed under 
two head: direct and circumstantial. . 

In regard to the evidence of Jalekha whose previous statements 
were put in by the Pleader for the defence, the complaint madé 
before us on behalf of the dppellants was, that her story incriminat- 
ing the Hccused had gradually developed. This is a position on 
which stress was laid by the Pleader for defence in the Coutt 
bélow, and was clearly indicated by the Judge in his charge to the 
Jury. The Jury were asked to come to their own conclusion, 
regard being had to the previous statements made by the witness 
and her deposition before the Court of Sessions. No question of 
any illegality or irregularity in the matter of reception of Jale- 
kha’s previous statements nor any question of misdirection or non- 
direction in thé matter of placing the witness’s evidence before the 
Jury, could be seriously pressed for our consideration. 

A point was made before us as to non-examination of material 
witnesses in the cage. It has not however been established to 
our satisfaction that there was any witness who could be described 
ag 4 material witness in the case, was not examined on the side of 


the prosecution, excepting the investigating police officer. So far 


as the non-examination of that officer was concerned, thete was in 
out opinion sufficient materials before the Court to enable the 
Judge to say that the officer could not be examined in the case as 
was stated in the charge to the Jury. Some otber matters of 
detail were referred to during the course of the argument of the 
appeal before us, by the learned Advocate for the appellants, but 
we are not in a position to hold that there was any material mis- 
direction, or non-direction amounting to misdirection, which could 
vitiate the trial, or which could or had in any way prejudiced the 
appellants, The learned Judge’s charge to the Jury appears to us 
to be fair and complete, and nothing was left out which could go 
in favour of the appellants. The case for the defence was fully 
laid before the Jury, for their consideration without any expression 
of opinion on the part of the Judge which could possibly be inter- 


1) (1903) 8 C. W, N. 278. 
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preted to go against the accused. The defence was substantially 
put to the Jury,—a mere omission to refer to them or that circum- 
stance or suggestion, is not non-direction, which amounts to mis 
direction. It is not the function of the Judge to repeat to the Jury 
every argument or suggestion urged on behalf of the defence. 

In the above view of the case before us, regard being had to 
the conclusion we have arrived at, after giving our very best consi- 
deration to all the questions arising for determination in this appeal, 
the conviction of the appellants, and the sentences passed on 
them, must be upheld. 

The appeal of all the appellants, Manar Ali, Makarali alias 
Mobarakali, Abdul Kader and Abdul Gaffur alias Gahurali is 
accordingly dismissed. j 


S.K R Appeal dismissed, 


CIVIL REVISION. sis 


Before Mr. Justice R. E. Jack and Mr. Justice K. C. Nag., < 
MAFIZUDDIN MONDAL 


| 


v. 
RAHIMA BIBI* 


Mahomedan Law—Repudiation of marriage—Option of puberty—Functtons 
of ‘Kast’, if can be performed by the District Judge-—Detlaratory suit for 
repudiation, if maintainable. 

Under the'Mahomedan Law,a girl has the option of puberty and no decree 
is-required to confirm it, but In order to impress on the act a judicial imprimatur, 
an order of.the Judge is necessary. 


‘In order-to make ‘the repudiation of marriage by a girl on reaching puberty 
effective she must make a declaration before the ‘Kazi’ or Judge and get his 
order thereon. The place of an application to the Kazi cannot be taken by 


a suit under section 42 of the Specific Relief Act for a declaration that the ` 


marriage has been repudiated, inasmuch as such a declaration is at the discretion 
of the Judge, whereas under the Mahomedan Law the girl had an absolute 
right to repudiate the marriage on attaining puberty. 


*Civil Revision Case No 219 of 1993, against the order of A.M. Ahmed 
Esqr., District Judge of Rungpur, dated 28th September, 4932. 
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Under the British Administration the District Judge has the jurisdiction of 
a ‘Kazi’ under the Mahomedan regime. i 


Shama Churn Roy v. Abdul Kabeer (1) relied on. 


Habibar Rahaman v. Saidannessa Bibi (2) and Fakrunnessa Begum v. 
District Fudge of 24 Pergunnaks (3) referred to. 


` Alimanessa Bibi v." Abdul Sobhan (4) distinguished. 


’ 


Application for Revision’ under section 115 of the Code ot 
Civil Procedure and section roy of the Government of India 


“Act. 


The material facts appear from the judgment. | 

Messrs. Abinas Chandra Ghose and Amrita Lal Mukherji 
for the Petitioner. ` m : 

Messrs. Nasim Ali and Farhat Ali for the Opposite Party. 

2 “GA ve 

The judgment of the Court was as follows : 

In this case the petitioner has moved against a declaration 
made by the District Judge of Rangpur that the opposite party 
Rahima Bibi had repudiated her marriage with him on attaining 
puberty on the grounds 

(1) that the learned District Judge had no jurisdiction “to 
make such a declaration inasmuch as the option of puberty isa 
civil right for which a suit should have been brought in a proper 
Court against the decision of which first and second appeals 
would lie. 8 

(2) from the statements of the opposite party herself and 
her witnesses the learned Judge ought to have concluded that 
there had been no repudiation of the marriage of Rahima with 
the petitioner according to the provisions’ of the Muhammadan 
Law. T: À 3 

As regards the second point the Judge has come toa finding 
on the evidence that the marriage which was contracted by the 
girl’s paternal uncle was in fact repudiated by her on her attaining 
puberty. This is a finding with which one cannot interfere in 
Revision under section 115 Civil Procedure Code or section 107 
of the Government of India Act. As to the first point admittedly 
the opposite party had the option of puberty and under the 
Muhammadan Law no decree was required to confirm it, but in 
order to impress on the acta judicial imprimatur an order of the 

(1) (1898) 3 C. W ON. 158. 

(2) (1923) 38 C. L. J. 365. 

(3) (1920) 24 C. W, N. 339. A i 

(4) (1915) aa C, L. J. 577 ; IL. R, 43 Cals. 467. 
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Judge is necessary (Vide Amir Alis Muhammadan Law Vol. II. 
Page 375). Underthe Muhammadan regime the Judge was the 
“Kazi” and the question is whether under the British Adminis- 
tration the District Judge has the jurisdiction of the “Kazi” in 
this matter. It appears that shortly after Warren Hastings became 
Governor of Bengal the East India Company established Civil 
Courts which took over the powers and duties‘of the Muhammadan 
Courts and administered Muhammadan Law (Vide Cowell’s Tagore 
Law Lectures on the Muhammadan Law), and under section 4 
of the Civil Procedure Code the Civil Courts retain this jurisdic- 
tion in the absence of any specific provision to the contrary. 
Under Muhammadan Law to make the repudiation of marriage 
by a girl on reaching puberty effective she must make a declara- 
tion before the “Kazi? or Judge and get bis order thereon. If 
the husband denies that there was any repudiation the onus was 
on her to establish it by evidence. The place of the application 
to the Kazi cannot be taken by a suit under section 42 of the 
Specific Relief Act for a declaration that the marriage has been 
repudiated, for such a declaration is at the discretion of the Judge 
whereas under the Muhammadan Law the girl had an absolute 
right to repudiate the marriage on attaining puberty. But it is 
objected that even if the Civil Court has taken over the powers 
of the Kazi those powers should have been exercised by a subor- 
dinate Court and not by the District Judge. There is, however, 
authority for the view that the District Judge is the proper person 
to perform the functions of the Kezi ; vide the case of Shama Churn 
Roy v, Abdul Kabeer (1) where it is laid down that “the Civil 
Court of superior jurisdiction in the district is vested, generally 
speaking with the powers exercised by the Kazi under the Muham- 
madan regime.” It is true that in the case of Alimanessa Bibi 
v. Abdul Sobhan (2) Sir Asutosh Mookerjee J. doubts whether a 
District Judge has implied authority to exercise the functions of 
the Kazi under the Muhammadan Law. But this was with reference 
to Waqfs, and earlier authorities were not referred to nor is it clear 
that the authority of Sham Churn’s case (1) has been overruled ; 
moreover the same learned Judge in the later case Habibar Raha- 
man v. Saidannessa Bibi (3) refers to the tase of Fakrunnessa 
Begum v. District Judge of 24 Pergunnahs (4) as pointing out that 


(1) (1898) 3 C. W. N. 158. 
(2) (1915) 22 C. L. J. 577; LL, R. 43 Calc. 467. 
(3) (1923) 38 C. L. J. 365. 
(4) (1920) 24 C. W. N. 339. 
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the powers of the Kazi are ordinarily exercised by the District 
Judge. Even if it were held that this matter should have been 
dealt with by the Court of lowest jutisdiction in the first place, 
the passing of the order by the District Judge would not bea 
material irregularity justifying our interference under section 115 
Civil Procedure Code. 

We find that the order objected to was rightly passed by the 
District Judge and this Rule is therefore discharged. No order 
as to costs. 


P. R, Rule discharged, 


APPELLATE CIVIL. 


~ Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley, 
DIGAMBAR PAUL GHOSH AND OTHERS 


v. 
TAFAZUDDI IJARDAR AND oTHERS,* 


Under-ratyat—Suit for rent—Act IV B.C. of 1928, Sec. 31, affect af, on section 
48 of the Bengal Tenancy Act (VHI of 1885)—Contract rate— Statute. 
construction of. 

Section 48 of the Bengal Tenancy Act as enacted by the Act of 1928 has 
not a retrospective effect. 


There cannot be two inconsistent Codes in the same matter and if the previous 
statute bas to be preserved, that must be done expressly. 


Watson v. Winch (1) followed. 


The effect of repeal of a statute, in the absence of saving clause is, that it 
has to be considered as if the statute so repealed, had never existed. It ceases 
to be operative, unless there is any clause in the new statute preserving the 
old statute. 


Ina suit for rent bya raiyat landlord against his under-raiyat for the years 
1333, 1334 and 1325 B.S : 


“Appeal from Appellate Decree No. 2542 of 1931, against the decree of 
E S. Simpson Esq, District Judge of Khulna, dated the 16th July, 1931, reversing 
that of Babu Aditya Chandra Datta, Munsif, 2nd Court at Bagerhat, dated the 
a6th November, 1930. 

(1) [1916] 1 K. B. 688 
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Held, that as regards the rents for the years 1333 and 1334, the causes of 
action arising before February, 1929, old section 48 of the Bengal Tenancy 
Act applied tut as regards rent for 1335, section 48 as amended by section 
31 of Act IV B, C. of 1928 applied, as the cause of action arose after 
February 19296 


Appeal by the Plaintiffs. 

Suit for rent by a raiyat against his under-raiyat. 

The material facts appear from the judgment. 

Dr. Bijan Kumar Mukerji and Mr. Rajendra Nath Das for 
the Appellants. 

Messrs. Nasim Ali and Farhat Ak for the Respon- 
dents. C. A. Y 

The judgment of the Court was as follows : l 

This is an appeal by the plaintiffs in a suit for rent. The claim 


in suit was for recovery of arrears of rent for the period from 1332 
to 1335 B. S, at the annual rate of Rs. 400, with damages. The 


defence of the tenant defendant was that the rent annually payable. 


was Rs. 40. The case for the defendant before the Court was 
negatived by the trial Court, and a decree was passed in favour 
of the plaintiffs, with the exception of the claim for rent for the 
year 1332 B. S., the plaintiffs having realised the same; and as 
the case now stands, we are not concerned with the rent for the 
year 1332 B.S. On appeal by the defendant, the learned District 
Judge of Khulna reversed the decree of the trial Court, on a 
ground raise] by the defendant in the suit for the first time in the 
Court of appeal below. The learned Judge gave effect to the 
defendant’s contention before him that the plaintiffs being occu- 
pancy raiyats, and the defendant an under-raiyat under the plain- 
tiffs, who held at a rental of Rs. 21, the defendant by the operation 
of section 48 of the Bengal Tenancy Act, as it stood before Act 
IV of 1928 B. C. came into force, could not recover rent by suit, 
at any rate in excess of 5o per cent of the rent payable by the 
plaintiffs, The learned District Judge is, in our judgment, right 
in holding that section 48 as enacted by the Act of 1928 cannot 
have retrospective effect, although the section as it stood before, 
was held to have such an effect, in accordance with the decisions 
of this Court in the case of Sitanath Midda v. Basudeb Midda 
(1), and in Guru Dass Shet v. Nand Kishore Pal (2), The new 
section 48, as it stands after Act IV of 1928 came into operation,— 


(1) (1900) 2 C. L. J. 540. 
. (2) (1898) I. L, R. 26 Calc. 199. 
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age when an under-raiyat is admitted to occupation of land, he shall 
1933. subject to the provisions of this Act, become liable to pay such 
rent as may be agreed on between himself and his landlord at the 


Digambar Paul , A a y : 
Ghosh time of his admission, provided that the rent or rate of rent agreed 


Tafazudai Ijardar, UPON shall not be less than the rent or the rate of rent payable by 
= the raiyat to his -landlord,—cannot, in our opinion, be construed 
as having a retrospective effect. Under the ordinary canons of 
construction of statutes, something much more definite should be 
necessiry in order to revive a right to recover rent irtespective of 
the previously existing restriction, or to affect the statutory dis- 
ability of the raiyat, to recover more than a certain percentage, 
as this disability previously existed. The old section 48 read as 
follows :—“The landlord of an under-raiyat, holding at a money 
rent shall not be entitled to recover rent exceeding the rent which 
he himself pays, by more than the following percentage of the same, 
namely (a) when the rent payable by the under-raiyat is payable 
by a registered agreement 50 per cent; and (b) in any other case 
25 percent.” Inthe view of the clear words of the statute, the 
learned Judge inthe Court below is right in holding that the old 
section 48 of the Bengal Tenancy Act applied in the case before 
us,—in so far asthe cause of action for the claim in suit arose 
before February, 1929, when Act IV of 1928, substituting the new 
section 48 for the old section 48, came into operation. In the 
above view of the case, the claim for rent at the rate of Rs. 400 
forthe years 1333 and 1334 B. S. could not be allowed in the 
suit. 


The rent for the year 1335 B. S. as claimed by the plaintiffs 
appellants, stands in a different footing. At the date of the institu- 
tion of the suit, and on the date on which the cause of action for 
the suit for the recovery of rent for the year 1335 B. S. arose, the 
old section 48 of the Bengal Tenancy Act was non-existent. It 
was substituted by the new section 48 in February, 1929. The 
disability which was imposed by the previous law having been 
removed, there was nothing that stood in the way of the plaintiffs 
recovering rent at the contract rate,—when the cause of action 
for the same arore. The effect of substitution of the new section 
48 for the old section 48 by section 3r of Act IV of 1928, was that 
the old section was repealed. The effect of repeal of a statute, 
in the absence of saving Clauses is, that it has to be considered 
as ifthe statute so repealed, had never existed. It ceases to be 
operative, unless there is any clause inthe new statute preserving 
the old statute ;—the underlying principle being, that there cannot 
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be two inconsistent codes in the same matter and if the previous 
Statute has to be preserved, that must be done expressly. [See 
Watson v. Winch (1)| Examining the facts of the case before us 
in the light of the above principles, and keeping in view the cir- 
cumstance that as the date of the accrual of the cause of action 
for a suit for rent for the year r 335 B. S. which was the last date 
of that year, according to the terms of the contract between the par- 
ties concerned, the plaintiffs were entitled to a decree for rent at 
the rate of Rs. 400 forthe year 1335 B. S. : 

The plaintiffs’ suit so far as it related to the claim for rent at 
the rate of Rs. 400 for the years 1333 and 1334 B. S. the cause of 
action for the same having accrued ata time when the disability 
in the matter of recovery of rent by suit by persons in the posi- 
tion of the plaintiffs, was existing, cannot be allowed. The plain- 
tiffs appellants are entitled only to recover by suit, rent at the 
rate admissible under the old section 48 before Act IV of 1928 
came into operation. 

In the result, the dismissal of the plaintiffs’ suit by the lower 
appellate Court, so far as it related to a claim for rent for the years 
1333 and 1334 B. S. is modified in the manner indicated above. 
The decision of the Court of appeal however, so far as it relates 
to the claim for rent for the year 1335 B. S., is set aside. The 
plaintiffs appellants are held entitled to recover rent for the year 
1335 B. S. at the annual rate of Rs. 400 as claimed by them with 
damages as claimed in the suit. 

The appeal is allowed in part. The plaintiffs appellants are to 
get their costs in the litigation, including the costs in this appeal, 
from the defendants respondents, 


A. Te Me Appeal allowed in part, 


(1) [1916] 1: K.B 688 
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PRASANNA KUMAR HALDAR 
v. . 
GIRIS CHANDRA GHOSH AND OTHERS," 


Usufructuiry mortgage—Stipulation in mortgage bond to pay interest if mort- 
gagor fails to deliver fossession—Dispossession of part of mortgaged pro- 
perty-—~Morigagee, if entitled to interest. 

Where usufructuary mortgage bonds contained a stipulation that the mort- 
fagee was to get interest at the rate mentioned in the bond if the mortgagor 
failed to deliver possession of the property to the mortgagee and it was found 
that the mortgagee was not put in possession of a portion of the properties 
mortgaged but that at no time within a period of twenty one years after the 
alleged dispossession did the delendant take any step to require the mortgagor to 
give any additional security for the mortgage debt and ina suit for redemption 
it was alleged by the mortgagee that he did not obtain possession of some of 
the properties covered by the mortgages and he was therefore entitled to get 
interest as stipulated in the mortgage bond : 

Held, that if the mortgagee did not take steps in time calling upon the 
mortgagor to furnish additional security by way of compensation and for the 
purpose of reimbursing himself to the extent of his loss, the mortgagee would 
be deemed to have acquiesced in the diminished security and could not therefore 
claim interest on the mortgage money on account of dispossession from a por- 
tion of the mortgaged premises. < 

Raja Partab Bahadur Singh v. Gajadhar Batsh (1) referred to. 

Appeal by the Defendant. 

Suit for redemption. 

The material facts appear from the judgment. 


Messrs. Bankim Chandra Mukerji, Sarat Chandra Janah and 
Basanta Kumar Mukerji for the Appellant, 


Messrs. Gunada Charan Sen, ‘Pyari Mohan Chatterjee, 
Bankim Chandra Roy, Dasarathi Chatterji and Bibhuti Bhusan 
Basu for the Respondents. 

- C, A V. 

The judgment of the Court was as follows :— 

This is an appeal by the defendant mortgagee in a suit in which 
the plaintifs sought to exercise their right of redemption in regard 


*Appeal from Appellate Decree No. 1554 -of 1932, against the decree of H. 
Ahmad, Esqr, Additional District Judge, 24 Parganas, dated goth May, 1932 
affirming with slight variation the decree of Babu Satchidananda Mukerji, Addi- 
tional Subordinate Judge, and Court, Alipore, dated the 2and July, 1930. 

(1) (1902) L. R. 291. A, 148 5 7 Q. W.N.97; I. L. R. 24 All. gar. 
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to five usufructuary mortgages, four of them executed in the 
year 1898, and the fifth in the year 19c4, by one Dwarika 
Nath Ghose, the predecessor-in-title of the plaintiffs. According 
to the plaintiffs the mortgagee was in possession of the mortgaged 
properties consisting of several items, in lieu of interest as stipu- 
lated in the mortgage bonds ; the mortgagee in possession was to 
get interest on the mortgage money at the rate mentioned in the 
mortgage bonds, ifthe mortgagor failed to deliver possession of 
the mortgaged properties ; there was the further stipulation con- 
tained in the mortgage bonds that the mortgagee was to pay the 
rent payable in respect of the mortgaged properties to the land- 
lords concerned, out of the profits derived from the mortgaged 
properties. The allegation of the plaintiffs was that rents payable 
by the defendant were not paid by him. There was prayer made 
in the suit for redemption of the mortgaged properties after account 
has been taken of the dues of the parties in respect of the five 
mortgages in suit according to the stipulation contained therein. 
The main defence of the defendant was that he did not obtain 
possession of some items of property covered by the mortgages 
in suit and that he was therefore entitled to get interest on account 
ofthe mortgagor having failed to give him possession, or having 
dispossessed him from a portion of the properties mortgaged on 
the proportionate amount of the mortgage money which was 
charged on the properties from which there was dispossession. In 
regard to rents payable to landlords the defendant’s case before 
the Court was that he had paid the same in terms of the mort- 
gage bonds and that the plaintiffs couli not get credit for amounts 
payable as rents unless they proved that payment was made by them. 


The Court of appeal below has held that the fact of disposses- 
sion or failure to put the mortgagee in possession of a portion of 
the properties mortgaged was made out, but that at no time within 
the long period of twenty one years after the alleged dispossession 
did the defendant take any step to require the mortgagor to give 
any additional security for the mortgage debt and did not sue for 
the mortgage money. It was clear therefore that the mortgagee 
remained satisfied with the diminished security having acquiesced 
in his possession and it was not therefore open to him to claim 
interest in lieu of the rents and profits of the portion of the mort- 
gaged properties of which he was not in possession. The position 
indicated by the learned Judge in the Court below—that the mort- 
gagee, if he does not take steps in time, calling upon the mort- 
gagor to furnish additional security by way of compensation and 


et 
CIVIL. 


1933. 
ee 


Prasanna Kumar 
Haldar 


v. 
Giris Chandra Ghosh 


84 


Cin, 


—— te 


1933. 
a 9 


Prasanna Kumar 
> Haldar 


v; 
: Giris Chandra Ghosh 


THE CALCUTTA LAW JOURNAL, [Vou LVIII, 


for the purpose of reimbursing himself to the extent of his loss, 
ifany, the mortgagee would be deemed to have acquiesced in 
the diminished security, and could not therefore claim interest 
on the mortgage money on account of dispossession from a portion 
of mortgaged premises,—is amply borne out by authority of the 
decision of their Lordships of the Judicial Committee of the Privy 
Council in the case of Raja Pertab Bahadur Singh vy. Gajadhar 
Baksh (1). 

The question arising for consideration next is whether the 
contention of the defendant appeHant in regard to the rents pay- 
able to the landlords in respect of the mortgaged properties could 
be given effect ‘to. It appears to be in consonance with princi- 
ples of justice, as also with the equities involved in the case before 
us that the plaintiffs cannot get credit for any rent payable on 
account of the mortgaged properties which were not actually 
paid by them or their predecessor-in-title, Dwarika Nath Ghose, 
by whom the mortgages in suit were executed, Í 

A further question requires consideration in view of the cross- 


-objection preferred by the plaintiffs respondents in the appeal. 


It would appear from the direction given by the Courts below in 
the matter of accounting that the right of the mortgagors to get 
credit for the usufruct of the properties in possession of the 
mortgagee with interest thereon at the current market rate which 
the plaintiffs seek to redeem, has not been kept in view. In 
our judgment there can be no doubt that it may be found in the 
course of accounting that the several mortgages stood redeemed 
one by one, at different dates, in view of the appropriation of 
profits by the mortgagee so far as the properties in his possession 
were concerned. The position taken up by the plaintiffs res- 
pondents in this behalf in their memorandum of cross-objections 
before this Court has to be accepted. 

In the above view of the case, the decree passed by the Court 
below requires modification; and we direct that a self-contained 
decree be prepared inthis Court giving effect to our decision. 
The plaintiffs’ suit is disposed of in the manner following :—The 
plaintiffs are entitled to a decree for redemption. An account 
isto be taken of the amount which the plaintifis may have to 
pay to the defendant on the footing of the five mortgages men- 
tioned inthe plaint; the defendant has to account for the usu- 
fruct or the profits out of the properties in his possession on 
the strength of those five mortgage bonds. As to the rents paya- 


(1) (1902) L. R. 291. A. 148; 7 C. W, N. 97: IL. R. 24 All. 521, 
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ble to the landlords in respect of the mortgaged properties, the 
accounting will be on the basis that the plaintiffs are not entitled 
to get credit for any amount which has not been paid by them 
or by their predecessor-in-interest, the original mortgagor, Dwarka 
Nath Ghose. In order to get credit for rents in respect of the 
mortgaged properties, the plaintiffs are to establish what amount 
was actually paid by them or their predecessor-in-interest, and they 
will get credit for that amount, and not for the amount of rent which 
should have been paid by the defendant, as mentioned in the 
order portion of the judgment of the trial Court. The costs of 
the litigation up to the present stage, including the costs in the 
appeal and the cross-objection, will be awarded by the trial 
Court to the parties concerned, according to the discretion of 
that Court, : 

The appeal and the cross-objection filed by tbe respondent 
in this appeal are allowed to the extent indicated above, the 
decree of the Court below being modified. 


P.N. R. Appeal allowed in part and Cross- 
objection allowed, 


Before Mr. Justice S. N. Guha and Mr. Justice Charles Bartley. 
MANOHAR BAIDYA AND OTHERS 


v. 
BHABASINDHU MANDAL AND OTHERS,* 


Bengal Tenancy Act, (VII of 1885), Section 52—Additional rent for 
additional area, when a consolidated rent is fixed by kabuliyat for all lands 
within defined boundaries. 


Where a kabuliyat reserves an entire rent for all the lands within certain 
specified boundaries, the rent is a consolidated one and section 52 of the Bengal 
Tenancy Act hasno application tosuch acase. The statement of area in a 
kabuliyat, if at variance with the actual area of the land within defined boundaries, 
must be considered to be a false description, especially when there is a stipulation 
that there should be no enhancement of rent on any ground whatsoever. 


* Appeal from Appellate Decree No. 1890 of 1931, agaist the decree of R. R. 
Garlick Esq , Special Judge of 24 Perganas, dated the 35th February, 1631, modi- 
fying the decree of G. D. Singh Roy, Assistant Settlement Officer, 24 Perganas, 
dated the 25th April, 1930. 
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. Appeal by the Tenants-Defendants, 
The material facts appear from the judgment. 
Messrs. Panchanan Ghose and Gunendra Kishore Ghose for the 


v. 
Bhabasindbu Mandal, Appellants. 


Funa, 19. 


Messrs. Manmatha Nath Roy (Jr.) and Suryya Kumar Aich for 


“the Respondent. 


The judgment of the Court was as follows: — 


This appeal has arisen out ‘of an application made by the 
landlord, respondent to this Court, for settlement of fair and 
equitable rent in respect of a tenancy. There wasa claim by the 
landlord for additional rent for additional area. The question 
raised in this behalf as between the landlord and the tenants con- 
cerned was this, as set out in Issue No. 3 raised for détermination 
in the case, “Is the plaintiff entitled to get additional rent for addi- 


«tional area? Ifso what: is the excess area and what should be its 


additional rent and at what rate?” The Assistant Settlement Officer 
who dealt with the application “made by the landlord under sec- 
tion ros of the Bengal Tenancy Act came to the conclusion on the 
materials before him regard being Specially had to the Kabuliat, 
Ex. B in the case, that the rent payable by the tenants in respect of 
the tenancy was consolidated rent and the landlord was not there- 
fore entitled to get additional rent for additional area as claimed by- 
him in the application under section 105 of the Bengal Tenancy Act. 
On appeal by the landlord the decision of the Assistant Settlement 
Officer was reversed by the: learned Special Judge, 24 Parganas. 
The learned Judge came toa decision that the application of the 
landlord so far as it was in regard‘to additional rent for additional 
area should be allowed, in view of tlie provisions. contained in sec- 
tion 52 of the Bengal Tenancy Act. The learned Judge in his judg- 
ment construed the Kabuliat in “question, Ex. 2 in the case to which 
reference has been made. The Kabuliat has.been placed before us 
for our consideration ; and it a ppears to us that the Assistant Settle- 
ment Officer was right in holding that the rent mentioned in the 
Kabuliyat was consolidated rent, and there could not be any appli- 
cation of the provision contained in section 52 of the Bengal 
Tenancy Act in respect of the tenancy which was created by the 
Kabuliyat Ex. 2 in the case. Ona careful’ consideration of the 
terms of the Kabuliyat we have come to the conclusion that the 
rent payable by the tenants was not enhancible on any ground what- 
soever and in that view of the matter the landlord’s claim for 
enhancement on the ground of increase in area should have been 
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disallowed by the learned Judge in the Court of appeal below. We 
are clearly of opinion that on a proper construction of the Kabuliyat 
the rent reserved was an entire rent for all the lands within certain 
specified boundaries. The statement of the area andthe rate per 
bigha, as mentioned in the Kabuliyat must be taken along with the 
other parts of the document, The area mentioned in the document 
must be held, as such, to be a false description, regard being 
specially had to the definite stipulation contained in the Kabuliyat 
„that there should be no enhancement on any ground whatsoever. 
In the above view of the case this appeal must be allowed. The 
decision and the decree passed by the Court of appeal below must 
be set aside. In our judgment the decision come to by the Assistant 
Settlement Officer in the case was the correct decision governing 
the rights of the parties in the matter of payment of rent by tenants 
to the landlord. i 

The decision of the learned Special Judge is setaside and that of 
the Assistant Settlement Officer is restored and affirmed. 

In the result this appeal is allowed. The appellants in this Court 
are entitled to their costs throughout, including the costs in this 
appeal. The hearing fee in this appeal is assessed at 2 gold 
mohurs, 

A, C. G, i Appeal allowed, 


Before Mr. Justice S. N, Guha and Mr. Justice Charles Bartley. 
HEM CHANDRA GANGOPADHYA 


V. 
MATI LAL GANGOPADHYA AND OTHERS,* 


Self-acquired property—Dayabhaga School—Foint family—Father and son— 
Son, if can acquire separate property—Brothers, living in commensality, 
if members of joint family—Brother if can claim a share of acquisition 
by another brother—Self-acquired property, when becomes joint property — 


* Appeal from Appellate Decree No. 1039 of 1931, against the decree of 
T. H. Ellis Esq., District Judge of Bakargdnj, dated the 1st December, 1930, 
affrming that of Babu Hemanta Kumar Haldar, Subordinate Judge, 1st Court, 
at Barisal, dated the 6th February, 1930. 
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Abandonment of separate claim—Clear intention to separate riyht—Burden 
of proof—Negatiae allegation—Neucleus of joint property. 


Under the Dayabhaga School of Hindu Law prevalent in Bengal, there 
cannot be a joint family consisting of the father and the sons. The sons may 
acquire separate property having no concern with the joint family property, if 
any property can be called joint family property, during the lifetime of the 
father. 


Brothers living in commensality are not members of joint Hindu family 
governed by the Dayabhaga School of Hindu Law so as to enable the brothers 
to claim the self-acquisition of a brother in more affluent circumstances as acqui- 
sition of a joint family, unless these other brothers proved that they had also 
contributed to the acquisition of the property claimed by them as acquisition by 
the joint family. 


Gouranga Sundar Mitra v. Mohendra Narayan Mitra (1) referred to. 

The property which was originally self-acquired may become joint property, 
if it has been voluntarily thrown into the joint stock with the intention of aban- 
doning all separate claims upon it. The question whether there was abandon- 
ment of separate claim or not, is entirely one of fact, to be decided in the light 
of all the circumstances of the case; a clear intention to.waive separate rights 
must however be established and will not be inferred from acts attributable to 
various causes. i 

Lal Bahadur v. Kanhaia Lal (2) and other cases referred to. 


Where no neucleus of joint property 1s admitted or proved, the onus is upon 
the party asserting that property was not the self-acquired property of an undi- 
vided member of the family. 

Ethirajulu v, Govindarajulu (3) referred to. 


If, ın order to make out a title, it is necessary to prove a negative, the party 
who avers ıt must prove the title. In some cases this allegation, negative in form, 
is made by the'plaintiff, in others by way of defence: the rule applicable im all 
such cases is that where a claim or defence rests upon a negative allegation the 
one asserting such claim or defence, is not relieved of the onus probandi by 
reason of the form of the allegation or the inconvenience ot proving a negative. 


Abrath v. The North-Eastern Railway Cmpa (4) referred to. 
Appeal by the Plaintiff. 
Suit for partition. 
The material facts appear from the judgment. 
Messrs. Ramesh Chandra nee and Paresh Chandra Sen for the 
Appellant. 


(1) (1926) 46C. L. J. 175. 

(2) (1907).L. R. 341. A. 65; I. L. R. 29 All, a44; 5 C. L. J. 340. 
(3) (1915) 32 I. C. 12 (F. B.). 

(4) (1853) 11 Q. B. 440. 


Vor, LVIII.) HIGH “CURT, 


Messrs, Bhagirath Chandra Das, Narendra Nath Guha and 
Ramendra Nath Roy Chaudhury for the Respondents. 
: C. A V, 

The judgment of the Court was as follows: 


Tte facts giving rise to the litigation in which this appeal has 
arisen, as accepted by the Court of appeal below may be briefly 
enumeratel, in view of the matters in controversy between the 
parties. One Purna Chandra Gangopadhya had three sons, Kunja 
Behari, Matilal and Behari Lal. Purna, it would appear, was 
not at all well off so far as his pecuniary circumstances were 
concernéd, and had to spend.a part of his life in his father-in-law’s 
house. Kunja Behari, the eldest son, served in the Police Depart- 
ment of-the Government, and had a decent income ; out of his 
own money he acquired property which is the subject matter of 
the present litization, in the name of his father Purna,—the name 
of the father having been used for the reason that Kunja’s superior 
officers in the department would have raised objection, had it 
been known that he was acquiring property within the district in 
which he was serving, Kunja Behari predeceased his father: 
Kunja died in the year 1912, while his father Purna’s death took 
place in the year rgrg. The father was dealing with the property 
as his own, in. the sense that he was living on the same,—which 
is a house, till the time of his death; there is a lack of evidence 
to show that Kunja Behari treated the property as his own self- 
acquired property, and in point of fact after the death of Purna 
there was in the year 1925, a deed of partition between tbe sons 
of Kunja Behari on one side, and their uncles Matilal and Behari 
Lal on the other, in which it was stated that the possession of the 
plaintif Hem Chandra Gangopadhaya in the suit out of which 
this appeal has arisen and that of his brother was in respect of 
one-third share of the property. This suit as instituted by -the 
plaintiff in 1928 for partition and possession of-the property to 
which reference has been made above, was on the footing that the 
partition deed .drawn up in 1925 mentioned above, was not regis- 
tered, and the agreement between the parties- was that it should 
not come into, force before registration ; the plaintiff averred that 
he subsequently came-to realise his own legal position in respect of 
the property, and was suing in assertion of his and his brother’s legal 
rights in respect of two-thirds share of the property, the defendants 
Nos. 1 and 2 being entitled to getthe remaining -one-third share. 
The learned District Judge in the Court of appeal below has quoted 
the plaintiffs own words..in which his .case- was put before the 
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Court: The family was not a joint Hindu family under the Daya- 
bhaga law, but was a family of persons, father and sons, living 
jointly, and governed by Dayabhaga law. In other words the 
family was not a joint Hindu family under the Dayabhaga School 
of Hindu Law, but it was a community of persons living jointly 
and governed by the Dayabhaga. 


On the pleadings of the parties the defendants Nos. 1 and 2 
in the suit, the paternil uncles of the family having pleaded that 
the family was a Hindu joint family, that the property in suil was 
acquired from common fund of the joint family contributed by 
Purna and his three sons, ani that on their father’s death they 
had inherited an one-third share each in the property, the plaintiff 
and his brother, the sons of Kunja Behari being entitled to the 
remaining one-third share,—the material issue raised for trial in 
the suit was issue No. 4:—“Is the disputed property ances- 
tral property of the parties? Has it been acquired out of 
common fund?” It would appear that the trial Court was of 
opinion, on the evidence in the case, that “the property in 
dispute was acquired by Purna, though in all probabilty the 
money was got by Purna from his son Kunja. The evidence 
on the plaintiffs side shows that Kunja intended to make his 
property, property of the family and not his separate property.” 
The trial Court on consideration of the evideuce before it held 
that “ the disputed land was ancestral property of the parties, and 
was acquired out of what is called by the defendants the common 
fund.” The shares of the parties were accordingly determined ; 
the plaintiff and the defendant No. 3 having an one-sixth share 
each in the property in suit. On appeal by the plaintiff the learned 
District Judge has held, as has already been mentioned, that the 
properly in suit was purchased by Kunja Behari in the name of 
Purna.” The learned Judge observed that with regard to actual 
treatment of the property after its acquisition there was a great 
dearth of evidence. He has stated definitely that evidence on the 
side of the defendants Nos. 1 and 2 did not prove that the pro- 
perty was not joint family property. The learned Judge has then 
proceeded to observe that on the side of the plaintiff however 
there is lack of evidence to show that Kunja ever treated the 
property as his own selfacquired property. According to the 
learned District Judge there was a presumption in favour of the 
defendants Nos. 1 and 2 that the property was acquired for the 
benefit of the family, although the money actually was subscribed 
by Kunja, the onus lay on the plaintiffs side to show that Kunja 
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treated the property as his self-acquired property and that onus 
had not been discharged. In the above view of the case, the 
decree passed by the learned Subordinate Judge in the trial 
Court, was upheld by the Court of appeal below, and the plaintiffs 
appeal was dismissed,—so far as the question of determination of 
shares, and partition as between the plaintiff and the defendant 
No. 3 on one side, and the defendants Nos, 1 and 2 on the other, 
was concerned. It requires notice in the first place that the learned 
District Judge’s observation regarding the distinction between a 
joint family under the Dayabhaga School of Hindu Law, and a 
community of persons governed by the Dayabhaga living jointly: 
his characterisation of the distinction between the two, as drawn 
before him, is a thing which savoured of “sophistry” does not 
commend itself to us. It is now well recognised that under the 
Dayabhaga School of Hindu Law prevalent in Bengal, there cannot 
be a joint family consisting of the father and the sons. The sons 
May acquire separate property having no concern with the joint 
family property if any property can be called joint family property 
during the lifetime of the father. It must also be taken to be 
well established that brothers living in commensality are not 
members of joint Hindu family governed by the Dayabhaga so as 
to enable the brothers to claim the self-acquisition of a brother in 
more affluent circumstances as acquisition of a joint family, unless 
these other brothers proved that they had also contributed to 
the acquisition of the property claimed by them as acquisition by 
the joint family. [See in this connection, the case of Gouranga 
Sundar Mitra v. Mohendra Narayan Mitra (1)]. It is to be 
noticed further that there cannot be any doubt that property which 
was originally selfacquired may become joint property if it has 
been voluntarily thrown into the joint stock with the intention of 
abandoning all separate claims upon it. The question whether 
there was abandonment of separate claim or not, is entirely one 
of fact, to be decided in the light of all the circumstances of the 
case; a clear intention to waive separate rights must however be 
established and will not be inferred from acts attributable to 
‘various causes. (See Mayne on Hindu Law and Usage, oth 
Edition, paragraph 278 pp. 360—361). Zal Bahadur v. Kanhaia 
Lal (2); Suraj Narain v. Ratan Lal (3) and Lala Muddon Gopal 
Lali v. Mussumat Khikhinda Koer (4). It requires notice 

(1) (1926) 46 C. L. J 175. 

(2) (1907) L. R. 341. A. 65; I. L. R. a9 All 244; 5 C. L. J. 340. 

(3) (1917) L. R. 441. A. 201; 26 C.L J. 267. 

(4) (1890) L. R. 181. A 9; 1. L.R. 18 Cale. 341. 
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“also that where no neucleus of joint property is admitted or proved, 
and there is in the case before us, nething to indicate that there 
“was any neucleus of the joint family to which the parties concerned 
belonged,.........the onus is upon the party asserting that property 
was not the self-acquired property of an individual member of the 
family. (See Golap Chandra Sarkar’s Treatise on Hindu Law, 
qth Edition, -by Mr. Rishindra Nath Sarkar p. 549, and the cases 
referred to there). Reference may also be made-to the decision of 
‘a Full Bench of the Madras High Court in the case of Æthrirajuiu 
v. Govindarajulu (x)) in which it has been heli that property 
‘acquired by a member of a joint Hindu family when there is no 
‘neucleus of joint property, is-presumed to be his separate property 
and the burden of proving that he threw it into the common stock 
is upon those who assert it. In the light of the above position in 
law, the decision of the Court of appeal below -which was arrived 
at after expressing disagreement with the findings arrived at by 
the trial Court that: the property was acquired by Purna, that 
Kunja by whom the fund was supplied to Purna intended to make 
the property of the family, and not his separate property, cannot 
be accepted as one sound in law. There was under the law no 
presumption in the case before us in favour of the defendants 
Nos. 1 and 2 that the property was acquired for the benefit of the 
joint family, although money was actually subscribed by Kunja: 
there having been no joint family in the strict sense of the expres- 
sion applicable to persons governed by the Dayabhaga School of 
‘Hindu Law, owning property. The Court below, in our judgment, 
is not right in law in laying down the proposition that the onus 
lay on the plaintiff’s side to show that Kupnja had not treated the 
property as his own self-acquired property. In view of the propo- 
sitions of law to which reference has.been made, with which we 
are in entire agreement, the plaintiff had no burden on himself 
to discharge in the matter of proof of the fact that his father had 
no intention to treat the property acquired by him with his own 
funds, as his separate property. It was not for the plaintiff to prove 
a negative, regard being had specially to the defence of the defen- 
dants Nos 1 and 2 in the suit, to which reference has been made 
already. .The general rule of evidence is that if in order to 
make out a title it is necessary to prove a negative, the party 
who avers it must prove the, title. In some cases this, allegation, 
negative in form, is made by the plaintiff, in others by way of 
defence: the rule applicable to all such cases is that where 


(1) (1915) 321. C. 12 F. B. 
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a claim or defence rests upon a negative allegation the one assert- 
ing such claim or defence is not relieved of the onus probandi by 
reason of the form of the allegation or the inconvenience of 
proving a negative. [See Adrath v. The North Eastern Railway 
Company (t)]. The plaintiff’s claim before the Court on the 
basis that the property in suit was the self-acquired property 
of his; father Kunja Bihari was resisted by the defendants Nos. 1 
and 2 on the ground that the, property was acquired by Purna 
that it was the property of the joint family having been acquired 
from the common fund of the joint family, and that it was 
ancestral property, The defence so raised was not accepted 
by the Court of appeal below, it was held that the evidence 
on the side of the defendants Nos. 1 and 2 to which reference 
has been made by the Court below in detail, did not prove 
that the property was joint family property. In the case before 
us therefore, regard being had to the cases set up by the 
respective parties, it was not for the plaintiff to prove a negative, 
but it was for the defendants Nos. 1 and 2 to prove their defence 
before the Court which they had failed to do. The conclusion of 
the learned Judge in the Court below based upon propositions 
laid down by him that there was joint Hindu family comprising 
of the father and the sons, that there was a presumption in favour 
of the defendants Nos. 1 and 2 that the property was acquired 
for the benefit of the joint family although the fund: was actually 
snpplied by Kunja Behari, and that the onns was on the plaintiff 
to prove the negative that the property was not treated as the 
separate selfacquired property of Kunja Behari, has not been 
discharged, is not supportable in law; and we are wholly unable 
to give effect to the conclusion so arrived at’by him. We have no 
hesitation in coming to the decision that upon the findings of 
fact arrived at by the learned Judge, the plaintiff was entitled to 
the share claimed by him so far as the property in suit was 
concerned, and that the defendants Nes. 1 and 2 have failed to 
establish the case which would have entitled them to the shares 
claimed by them on the score of the property being ancestral, 
their defence having failed on the findings arrived at by the final 
Court of fact. According to our decision, the plaintiff and the 
defendant No. 3 in the suit, the sons of Kunja Behari are entitled 
to get an one-third share each in the property in suit, and are 
entitled also to get possession of the same on partition. This 


(1) (1883) 11 Q. B. 440 
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‘disposes of the case decided by the Court of appeal below on 
appeal by the plaintiff. ` 

The question requiring consideration next is this: The learned 
District Judge in the Comt of appeal below allowed the cross- 
objections preferred by the defendants Nos. 1 and 2 ‘in regard to 
a Chowchala tin-roofed hut in the outer house within the ambit 
of the property in suit, and in regard to a table mentioned in the 
plaint, as the plaintiff’s selfacquired “property. The trial -Court 
‘oh the evidence in the case held that the two items of property 
mentioned above were the self-acquired separate properties of the 
plaintiff, and were therefore to be kept outside partition. The 
learned Judge in the Court of appeal below, has not assigned any~ 
reason whatsoever for reversing the decision of the trial Court ; ~ 
and no attempt was made before us to support the learned Judge’s 
decision in this behalf. We accept the decision of the trial Court 
with reference to the Chowchala tin-roofed hut and the table men- . 
honed above, and they are to be kept outside the partition, as 
the selfacquired properties of the plaintiff in the suit. It may 
be mentioned that the Chowchala tin-roofed hut mentioned in the 
plaint is to be treated as the plaintiffs separate property, irrespec- 
tive of the ground on which the hut stands —which is to be parti- 
tioned in accordance with the shares of the parties concerned, in 
view of our decision, in supersession of the decision arrived at by 
the Courts below, on the question of shares, - 

In thé result the decisions and decrees passed by the Courts 
below are set aside, and the plaintiff's claim is allowed in full. A 


` self contained decree is to be drawn up in this Court incorporat 


ing our decision in favour of the plaintiff in the suit, entitling bin 
tò possession On partition, after a commissioner for effecting parti- 
tion has heen appointed by the trial Court. On the facts and in the 
circumstances of the case, we direct that the parties to bear their 


own costs in the litigation upto the present stage including the costs 
of this appeal, f 


A. T M. l _ Appeal allowed. 


so 
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Before Sir Charu Chunder Ghose, Acting Chief Justice and 
Mr. Justice S. K. Ghose. ai 


CHANDI CHARAN LAW 
Stes ot LH 
ABBAS ALI BHUIYA AND OTHERS! 


Kabuliyat exectited before 1885, constriction of— Interest and damages, if loth 
recoverable—Bengal Tenancy Act (VII of 1885 as amended by Act IV B.C. 
of 1928), Sec. 179 and its proviso, applicability of—Proviso, if has any retros- 
pective efect. 


If the cause of action arose before the amendment, by which the Proviso was 
incorporated in section 179 of the Bengal Tenancy Act, came nto operation, 
the Proviso notwithstanding its language would have no 1etrospective effect in 
a case in which the main part of that section itself would not apply. 


The main section 179 of the Bengal Tenancy Act, which has undergone no 
alteration by the amendment of 1928 being not applicable to permanent mokarari 
leases created before the Bengal Tenancy Act, the Proviso would not have any 
effect whatsoever in such cases, it would bave effect only in cases when permanent 
mokarari leases have been created after the Bengal Tenancy (amended) Act 
cams into operation. 


Aparna Charan v. Karam Ali (1); ¥ogesh Chandra v. Asaba Khatun (2) 
referred to. 


Tara Prasanna Roy v. Motaherali Mir (3) and Chundi Churn Law v. 
- Rohini Kumar Sarkar (4) discussed and distinginshed. 


Where Kabuliats which purported to bs mourashi mokarari leases were 
«executed between 1865 and 1867 and the rents reserved therein were payable in 
ten monthly ` Kists ranging between Baisak and Magh with further stipulations 
_that in default of payment of the money due on each Kist, interest would 
run at the rate of Rs. 2per cent per month and that damages’ at the 
“rate of 25 percent over and above interest would be payable by the tenants 
in case the institution of suits for recovery of rent and interest became 
necessary. = 

Held (a) that the landlord was entitled to 1ecover interest as well as 
damages. . 

Chundi Churn Law v. Rohini Kumar Sarkar (4) followed. 


tb) that section 67 of the Bengal Tenancy Act would have no operation in 
the circumstances of the present case f e. when the Kabuliats were executed 


“Appeals from Appellate Decrees Nos 988 to 990 of 1931, against the decrees 
of Babu Prafulla Chandra Guha, Additional Subordinate Judge, Tippera, dated 
the 19th of Novemcer, 1930, reversing those of Babu Sailesh Chandra Chakravarty, 
Munsiff, 2nd Court, Comilla and of Babu Surendra Nath Sen, Munsiff 3rd Court, 
Comilla, dated the 6th and 14th December, 1929. is : 

(1) (1906) 4 C. L. J.°527. oa . (2) (1926) 44 C. L. J. 220. 

(3) (1933) 57 C- L. J. 371. a (4) (1933) 58 C. L. J. 18, 
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Civic. long before and the arrears were’ ated for perioda pro to the introduction of 
1933. ` the amending Act of 1928. 

Chandi Charan Law Appeal by the Plaintiff 

Abbas Ali Bhuiya. Suits for rent. 
= Messrs Narendra Chandra’ Bose and aana ra Nath Mitter 


for the Appellant. 
_ Mr. Amarendra Mohan Mitter for the Respondents, 
The material facts appear from the judgment : 
The judgment of the Court was delivered by 


Fuly, 20. C. C: Ghose, A.C. J:—These are three appeals before us—- 
ae Appeals Nos. 988, 989and 990 of 1931. 

These appeals have arisen out of three suits. Appeal No, 988 
arises out of suit No. 232 of 1929 and the corresponding appeal to 
the lower Appellate Court was Appeal No. 17 of 1930. Appeal 
No. 989 arises out of suit No. 107 of 1929 and the corresponding 
appeal in the lower Appellate Court was Appeal No. 24 of 1930, 
Appeal No. 999 arises out of suit No, 109 of 1929 and the corres- 
ponding appeal in the lower Appellate Court was Appeal No. ia 
of 1930. 

In Appeal No. 988 there is no appearance on behalf of the 
responcents. In Appeals Nos. 989 and ggo some of the respon- 
dents are represented by the learned Advocate Mr. Amarendra 
Mohan Mitter. The learned Advocate has pointed out to us that 
respondent No. 6 Ansar Ali died some time ago and no substitu- 
tion having been effected on the records of his legal representatives 
within time the appeals so far as he is concerned abated. He 
has also pointed out to us that in the last-mentioned suits corres- 
ponding to Appeals Nos. 989 and ggo there was a minor defendant 
who was defendant No. 7 and her name was Srimati Badrannessa 
Bibi. It does not appear from the record that in any of the 
Courts below was the minor represented by a guardian-ad-litem 
and it does not appear also that steps have been taken for the 
representation of this minor defendant in this Court. So far as 
„this minor defendant is concerned :the decrees made in the Courts 
below are nullities and so far as ‘this Court is concerned there are 
no proper appeals against the defendant Srimati Badrannessa 
_ Bibi. Her rights remain unaffecte1. 

Now, a8 regards the respondent Ansar Ali who died and in 
‘respect of whom the appeals have abated, the learned Advocate 
has taken this point that the entire Appeals Nos. 989 and ogo are 
now incompetent, We are unable to agree with the-.learned 
Advocate’s contention because the suits are for rent and:rent- was" 
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payable jointly and severally by the body of the tenants who had 
executed the kabuliats or who were representatives of the people 
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position, therefore, is that as regards the respondent- Ansar-Ali 
the decrees of the lower Appellate Court ‘will stand and there 
Will be no order against his representatives in this Court ; but 
that does not in any way prevent the appellant- from proceeding 
with his appeals as regards the remaining respondents and obtain- 
‘ing judgment against them. Wedo not think that the preliminary 
ctjection has any substance and we now proceed to deal with the 
question of the merits of these three appeals. - 


In all these three appeals the suits are based on kabuliats 
executed between 1865 and 1867 ie. long prior to the introduc- 
tion of the Bengal Tenancy Act of 1885. ‘The rents are claimed 
for the years 1332 to Magh 1335 B. S. The leases created by 
these kabuliats were all mourashi mokarari leases. It appears 
from the kabuliats that the rent reserved was payable in’ ten 
monthly kists, that is to say in kists “ranging between Baisakh and 
“Magh of each year. lt was also agreed by and between the parties 
to the kabuliats that in defaultof payment of the money due on 
each kist interest would fun at the rate of Rs, 2 per cent per month. 
It was also agreed that damages at the ‘rate of 25 per cent. over 
and above the interest payable by the tenants would have to be 
paid by the tenants in case the institution of suits’ for recovery of 
rent and interest became necessary. 

Now, the questions involved in these appeals are really, fet 
question of the construction of the kabuliats, and secondly - whether 
or not certain provisions of the Bengal Tenancy Act have applica- 
tion to the facts and circumstances ah three- cases out of which 
‘these appeals have arisen. : i 
~ “The maia points which have been taken on` behalf -of -the 
tenants are these ; it is arguet in the first instance that- interest “ahd 
damages are not payable together’; in other words; the contention 
‘is that the landlord would have to be ‘content either -with interest 
or with damages’; that is to say, the provisions as regards the-pay- 
ment of interest and daniages are exclusive of each “other. “Inthe 
second place it has been“contended that Section’67 of the Bengal 
Tenancy Act applies ‘and also” Section “68 of- the Bengal- Tenancy 
Act applies arid that thé application of these two sections along 
with the application of Section’r79 as it stands now in -the - Bengal 
Tenancy Act would have the effect-of restricting the plaintiff landlord 
to a claim for interest on the arrears of rent not exceeding Ib 76 
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per cent as provide] for by Section 67 of the Bengal Tenancy Act. 
In partcular, the contention is that having »egard to the terms of 
the prọviso'to. Section 179 the landlord is incompetent to claim 
anything more in the way of interest than what is allowed by 
Section 67 of the Bengal Tenancy Act. 

As regards the contention that both interest and damages are 
not payable and that the landlord must be content with one or the 


„other we are of opinion that it is negatived by the decision (1) of 


this Court in Referénce No. r of 1933 where the judgment was pro- 
nounced on the 21st June, 1933, by Mr. Justice Mitter and Mr. Jus- 
tice Henderson. The kabuliat in that case was in exactly the same 
terms as the kabuliats in the present cases and, having regard to `: 
the view taken by their Lordships and the view taken in the cases 
which are referred to in the judgment of their Lordships on this 
point, we are unable to hold that the provisions _ as regards interest 
and damages are exclusive of each other and that the landlord must 
be content with one or the other. We think the landlord is 
entitled to interest as well as damages and that interest should be 
calculated on the monthly kists as provided for by the contract 
beween the parties. 

As regards the other question, it has to be considered from 
these points of view—first, whether Sections 178 and 179 apply to 
permanent leases created before the Bengal Tenancy Act and, 
secondly, whether Section 179 as it stands now with the proviso 
is applicable to the facts and circumstances of the present cases 


` notwithstanding the fact that the leases in questions were executed 


before the Bengal Tenancy Act of 1885 came into operation. It 


-has been held in a long series of cases beginning with Aparna 


Charan v. Karam Ali (2) and ending with Jogesh Chandra v. 
Asaba Khatum (2) that Section 179 as it stood at the date of the 
cases referred to above was not applicable to permanent mokarari 
leases created before the Bengal Tenancy Act of 1885 came into 
operation. So far so good. But now the question has been argued 


that whatever might have been the state of the law, having regard 
.to the extsting provisions as embodiel in Section 179 of the 


present Bengal Tenancy Act as amended, the proviso must have 
operation even though the permanent mokarari leases in question 
were executed before the Bengal Tenancy Act of 1885 came into 
operation, On the other hand, Mr. Narendra Chadra Bose’s conten- 


tion is that if the main Section 179 has undergone no change not- 


withstanding Act IV (B. C.) of 1928 and if it was held that the words 


> 41) 47993) 58 C.L. J.18 = C. L. J. 527, 
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of the main Section which have remained unaltered were not appli- 
cable to permanent mokarari leases, then the proviso to a section 
which was not applicable would not have effect in the circumstances 
of the present cases and in this connection our attention has been 
drawn to a judgment of this Court delivered by Mr. Justice 
Mukerji and reported in Zara Prasanna Roy v. Motaherali Mir (1). 
Mr. Justice Mukerji has held that, having regard to the language 
of the proviso, it must have operation even in cases where the 
contract between the parties was executed before the introduction 
of the Bengal Tenancy Act of 1885. In the case before Mukerji, J., 
however it was held that the circumstances of the case satisfied 
the requirements of Section 179 so far as the status of the parties 
and the character of the lease was concerned. In the case before 
Mitter and Henderson, JJ. likewise there was no question as to 
the applicability of the substantive part of Section 179, nor as to 
the period of time at which the cause of action arose. In the 
present case the point to be considered is, when did the cause 
of action arise? If the cause of action arose before the amend- 
ment by which the proviso was incorporated in Section 179 came 
into operation, the proviso notwithstanding its language would 
have no retrospective effect in a case in which the main part of 
that section itself would not apply. As the main section which 
has undergone no alteration has been held in a series of cases to 
be not applicable to permanent mokarari leases created before the 
Bengal Tenancy Act the proviso would not have any effect whatso- 
ever in such cases and the proviso would have effect only in cases 
where leases—although permanent and mokarari in nature had 
been created after the Bengal Tenancy Act came into operation. 
If that be the correct conclusion on the applicability of Section 179 
with the proviso added thereto, then it follows that Section 67 
` would have no operation in the circumstances of the present case 
where the kabuliats were executed long before and the arrears are 
claimed for periods also before the introduction of the present Aet. 

The result, therefore, is that the plaintiff landlord will be entitled 
to recover interest on the kists mentioned at the rate stipulated by 
the parties and embodied in the kabuliats. He will also be entitled 
to recover damages a3 provided for in the kabuliats and that judg- 
ment must be entered in his favour accordingly. 

The plaintiff will not get any costs in the appeal in which there 
is no appearance on behalf of the respondents but he will be 
entitled to his costs in the other two appeals, 

P, N. R Appeals allowed, 
(1) (1933) 57 C. L. J. 371. 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER 


v 
RAMDHAN DAS DWARKA DAS AND ANOTIER.* 


Damages—Loss of goods delivered—Railway Administration, liability of— 
Indian Railways Act (IX of 1890), Sets. 72, 76—Care of goods ~Burden of 
proof—Contract Act (IX of 1872), Sec. 151—Standard of care—Batles, uf 
liable for negligence on the part of his agent or servant, 


In a suit for recovery of damages for non-delivery of goods by the Railway 
Administration, the defence was that of non-habilty as the loss was owing to 
fire not due to the negligence on the part of the Railway Administration or 
its servants. In such a case two questions primarily arise —fi:sf, what is the 
degree of care that the Railway Administration has taken with regard to all 
consignments generally which may be similarly placed ; and second, what care 
has it taken with regard to the particular consignment. Each of these questions 
again has two branches, one with reference to the duty of taking all reason- 
able precautions to obviate the risk of Joss, and the other with reference to 
the duty of taking all proper measures for the protection of the goods when 
such risk has already occurred. 


Under the Indian law as under the English law bailees are liable for negli- 
gence on the part cf their agents or servants committed in the course of 
theh employment, about the use and custody of the thing bailed, but not on 
account of unauthorised act done outside the course of their employment. 


Sanderson v, Collins (1) and Chesire v. Bailey (2) referred to. 


Subssection (1) of section 72 of the Indian Railways Act, 1890, makes the 
Railway Administration liable under sections 151, 152 and 161 of the Indian Con- 
tract Act, 1872. Section 151 of the Contract Act requires a bailee to take as 
much care of the goods bailed to him as a man of ordinary prudence under similar 
circumstances take of his own goods of the same bulk, quality and value as the 
goods bailed. And section 161 makes the bailee responsible for delivery or tender 
at the proper time of the goods bailed and in default makes him liable for any 
loss, destruction or deterioration thereof from that time. Along with section 72 
of the Railways Act one has to read section 76 of that Act which lays down that 
in any suit against a Railway Administration for compensation for loss, destruc- 
tlon or deterioration, it shall not be necessary for the plaintiff to prove how the 
loss, destruction or deterioration was caused. Sub-section (3) of section 72 of the 
Railways Act excludes the operation of the Carriers Act, 1865, and on the prin- 
ciples of the Common Law of England with respect to the carriage of animals and 


* Appeals from Original Decrees Nos. 259 of 1929 and 49 of 1920 and appli- 
cation for Revision, against the decrees of Debendra Chandra Biswas Esq., Addi- 
tional Subordinate Judge, 3rd Court of 24-Perganas, dated the a7th April, 1929. 

(1) [1904] 1 IK. B. 628C, A, : 


(2) [1905] 1 K. B. 327. 
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goods by Railways in this country. The primary question in all cases of this sort, 
having regard to section 72 ot the Railways Act read with sections 151 and 152 of 
the Contract Act is, Has the Railway Company taken as much care of the goods 
as a man of ordinary prudence would under similar circumstances take of his own 
goods of the same description—ia bulk, quality and value? The standard of care 
that has to ba taken by the bailee under section 151 ot the Contract Act cannot 
bs formulated by an inflexible practicil rule applicable to all cases. 

As regaids burden of proof, the three classes of suits have to be kept apart 
from each other : One dependant entirely upon sections 151 and 152 of the Con- 
tract Act- Another in which section 9 of the Carriers Act has to be borne in 
mind: And the third, in which not only sections 151 and 152 of the Contract Act 
but section 76 of the Railways Act also have to be applied. 

Section 76 of the Railways Act, 1890, does no more than take away from the 
plaintiff a burden which in any case lies upon the defendant under section 106 of 
the Evidence Act, namely, to prove facts which are within his special knowledge 
and adds no new burden on the latter ; that it is for the defendant to place the 
miterial evidence, that may be available, before the Court, and if there is failure 
on the defendant's part ia this respect the plaintiff may ask the Comt to presume 
that, if produced, such materal would have gone against the defendant , and that 
upon such mateilals as may be produced by the defendant the plaintiff has to show, 
in order to establish a hability on the defendant, that there was want of dihgence 
or that there was negligence on the part of the latte: or his sersants or agents, o1, 
in other words, that the requirements of section 151 of the Contiact Act have not 
been tulfilled. 


Appeals and Application for Revision under section 115 of the 
Code of Civil Procedure, by the Defendants. 


Suits for recovery of damages for non-delivery of goods entrusted 
for cariiage to the Railway Company. 


‘The material facts appear from the judgment. 
Dr. S. C. Basak and Mr. Nasim Ali for the Appellants. 


Messrs. Bimala Charan Deb, Tarakeswar Nath Mitter (in No. 
259) and Hiralal Ganguly (in No. 49) for the Respondents. 


The judgment of the Court was delivered by : 


Mukerji, J. :--These two appeals and the application in revi- 
sion have arisen out of three suits which were instituted for recovery 
of damages for non-delivery of goods, which were entrusted for 
carriage to the Eastern Bengal Railway. Appeal No. 259 of 1929 
has arisen out of Suit No. 3 of 1929, Appeal No. 49 of 1930 out of 
Suit No. r of 1929, and the revision petition out of Suit No. 7 of 
1929. Suit No. 3 was instituted in respect of 285 half bales of jute 
consigned on the 16th March 1927 from Station Bogra to be deli- 
vered at the Cossipore Road Station. Suits Nos. 1 and 7 were for 
damages for loss of 82 half-hales and 20 half bales of jute, respec: 
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tively, consigned on the r7th March 1927 from Station Sitalda for 
the same destination. In Suit No. 3 it was alleged that on the 21st 
March 1927 the agent of the plaintifs in that suit paid down the 
freight and obtained tickets and gate passes but no gelivery could 
be had. In Suits Nos. 1 and 7 it was alleged that on thé zoth and 
the 215t March 1927 attempts were made to obtain delivery but 
without success. The claims laid in the suits were: Rs. 5343-12 as. 
in Suit No. 3, Rs. 1383-12 as. in Suit No. 1 and Rs. 360 in Suit 
No. 7. 

The defence, so far agit is necessary to be stated at this stage, 
was to the effect that at about r3-40 hours (Railway time) on the 
21st March 1927 when the goods of these consignments along with a 
large number of other bales of jute were lying stored in Shed No. 8 
of the Cossipore Road Station a fire accidentally broke out; that 
the fire was not due to any negligence on the part of the Railway 
Administration or its servants ; that every effort was immediately 
made to extinguish the fire, but notwithstanding the same only 17 
bales of jute could be saved ; that the salvaged jute was thereafter 
removed to the extension yard of the Station in order to be dried ; 
that in that yard another accidental fie broke out on the and 
April 1927 at about 15-15 hours (Railway time) inspite of every 
precaution taken against such fire and every effort made to 
quench it. 

The Subordinate Judge decreed the suits—for the price of the 
jute and also for the freight paid as claimed in Suit Nc. 3, and as 
regards Suits Nos. 1 and 7 on calculating the price of jute ata 
slightly lower rate than what was claimed. 


Before dealing with the facts it would be convenient to say a few 
words about the law to be applied. Sub-section (1) of section 72 of 


the Indian Railways Act 1890 makes the Railway Administration 


liable as bailees under sections 151, 152 and 161 of the Indian 
Contract Act, 1872. Section 151 of the Contract Act requires a 
bailee to take as much care of the goods bailed to him asa man of 
ordinary prudence would under similar circumstances take of his 


_own goods of the same bulk, quality and value as the goods baled. 


Section 152 makes the bailee, in the absence of a special contract, 
not responsible for the loss, destruction or deterioration of the thing 
bailed, if he has taken the amount of care of it described in sec- 
tion 151, And section 161 makes the bailee responsible for delivery 
or tender at the proper time of the goods baled and in default 
makes him liable for any loss, destruction or deterioration thereof 
from that time. Along with section 72 of the Railways Act one has 
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to read section 76 of that Act which lays down that in any suit 
against a Railway Administration for compensation for loss, destruc- 
tion or deterioration, it shall not be necessary for the plaintiff to 
prove how: the loss, destruction or deterioration was caused. Sub- 
section (3) of section 72 of the Railways Act excludes the operation 
ofthe Carriers Act (III of 1865) and on the principles of the 
Common Law of England with respect to the carriage of animals 
and goods by Railways in this country. The primary question in all 
cases of this sort, having regard to section 72 of the Railways Act 
read with sections 151 and 152 of the Contract Act, obviously is, 
Has the Railway Company taken as much care of the goods as a 
man of ordinary prudence would under similar circumstances take of 
his own goods Of the same description—in bulk, quality and value. 

As regards burden of proof, the three classes of suits have to be 
kept apart from each other: one dependant entirely upon sec- 
tions 151 and 152 of the Contract Act: another in which section 9 
of the Carriers Act has to be borne in mind: and the third, within 
which category the present suits fall, in which not only sections 151 
and 152 of the Contiact Act but section 76 of the Railways Act also 
have to be apphed. So faras the class of suits last mentioned is 
concerned, Scott C. J. in the case of Zakftchand v. G. J. P. 
Raiiway (1) observed that section 76 of the Railways Act is not 
by any means the same in tems as section 9 of the Carriers Act 
and it should not be read as increasing the onus of proof laid upon 
a bailee by section 15r of the Contract Act. The learned Chief 
Justice was inclined to take the view that the section may have been 
enacted to make it clear that a suit against a Railway Company was 
to be regarded as an action for breach of contract and not an action 
incase. Batchelor J. and Robertson, J. in the same case seem to 
have been inclined to the view that section 76 of the Railways Act, 
by taking away from the plaintiff the burden of proving how the loss 
destruction or deterioration was caused, has recognized the principle 
that loss, destruction or deterioration itself is grima facie evidence 
that due care was not taken, because the goods were in defendant’s 
sole possession and he ought to be able to account for the loss 
destruction or deterioration. In the view taken by the learned 
Judges, this presumption or inference of negligence may be rebutted 
or repelled on behalf of the Railway Administration. The founda- 
tion of this presumption was explained in the case of Phipps v. The 
New Claridge’s Hotel Lid. (2), in which it was said that where 


(1) (1911) 1. L. R. 37 Bom, 1 (11). 
(2) (1905-6) a2 T. L. R. 49. 
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goods are given into the sole custody of a person and accepted by 
bim as bailec and they are lost while in his custody, the ohus lies on 
him to show circumstances negativing negligence on his part, and 
Bray, J. observed,— No such evidence had been placed before 
him. The story which their witnesses told was he could not 
accept, and he’must therefore hold that they had not proved that 
reasonzble care was taken and must come tothe conclusion that 
there was negligence on their part.” Ina large number of other 
cases it has been heli by Indian Courts that loss or damage of 
goods entrusted to a bailee is prima jacte evidence of negligence and 
the burden of proof to disprove nezligence lies on the bailee, and 
that this burden also lies on a Railway Administration in the absence 
ofa special contract to the contrary (See Nanku Ram v. Indian 
Midland Railway Company (1); Surendra Lal v. Secretary of State 
(2); Hirji Khetsey & Co. v. B. B. C. Ll. Railway Company (3). 
Ina case of loss due to fixe which originated from an unknown 
cause the Judicial Committee observed that the defendants had 
not exonerated themszlves from the onus cast upcn them of show- 
ing that the fire originated from causes over which they had no 
control and could not have been expected to have had any con- 
trol. (Rivers Steam Navigation Co v, Chouimull (4). But, as 
has been observe] in the case of Bullen v. Swan Electric Engra- 
ving Co. (5), i: woull be enhancing the burden of proof upon a 
defendant to an absurd extent if he has to prove not only that he 
has taken every reasonable care but also that he knew how the 
loss has happened. Their Lordships, in Rivers Steam Navigation 
Co. v. Chsutmuli (4) (Supra), therefore, could not have meant 
that even though the Court is satisfied that there was due care on 
the part of the bdilee the bailee would be liable if he cannot 
account for the cause of the fire. What is necessary, ag pointed 
out in the case of Hirji Khetsey & Cov. B. B. & C, I. Railway 
C.mpany (3) is—“Where a bailee cannot assign the cause of the 
loss, he may always give evidence to prove, if he can, that although 
unknown, the cause must have been external to himself and beyond 
his control. Failing that, to exonerate himself he would have to 
prove that while unknown and in all probability attributable to 
himself the cause was of such a nature that he could not have 


(1) (1900) I, L. R. 22 All, 361. 

(2) (1916) 25 C. L. J. 37 (40). 

(3) (1914) I L. R. 39 Bem. 191. 

(4) (1898) L. R. 261, A. tj 1. L. R. 26 Cale. 398. 
(5) (1907) a3 T. L. R 258. 
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foreseen and prevented it by taking all reasonable care and. pre- 
caution.” The Judicial Committee in the case of Dwarkanath 
v. The Rivers Steam Navigation Co, Lid. (1), has pointed out that 
under section ro6 of the Evidence Act when a fact is especially 
within the knowledge of any person the burden of proving that 
fact is on him, and inthat way the bailee may be bound to place 
before the Court all material witnessess who were on the spot ; 
but that this provision of the law of evidence does not discharge 
the plaintiff from proving the want of due diligence, or (expressing 
it otherwise) the negligence of the defendant or his servants. 
Their Lordships in that case appear to have overruled the view 
which the trial Judge in that case had propounded, namely, that 
it was for the defendant Company to satisfy him that they had 
taken as much care of the goods asa man of ordinary prudence 
would take of his own goods, and their Lordships expressly said 
that that was not a corect statement of the law. Their Lordships 
said further,—“It may be for the Company to lay the materials 
before the Cowmt ; but it remains for the plaintiff to satisfy the 
Court that the true inference from those materials is that the 
servants of the defendant Company have not shown due care, 
skill and nerve.” It must be admitted that it is not easy to recon- 
cile this decision with othe? pronouncements of no lesser authorities, 
to some of which reference has been made above ; but the princi- 
ple enunciated in it is there and must be applied. The result of 
the case-law therefore seems to be that section 76 of the Railways 
Act does no more than take away from the plaintiff‘a burden 
which in any case lies upon the defendant under section ro6 of 
the Evidence Act, namely to prove facts which are within his 
special knowledge and adds no new burden on the latter ; that it 
is for the defendant to place all material evidence, that may be 
available, before the Court and if there is failure on the defendant’s 
part in this respect the plaintiff may ask the Court to presume 
that if produced such material would have gone against the defen- 
dant ; and that-upon such materials as may be produced by the 
defendant the plaintiff has to show, as all plaintiffs must, in order 
to establish a liability on the defendant, that there was want of 
diligence or that there was negligence on the part of the latter or 
his servants or agents, or, in other words, that the requirements 
of section 1571 of the Contract Act have not been fulfilled. 

Another question is, what is the standard, of care that has to 
be taken by the bailee under Section 151 of the Contract Act, 
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Very learned arguments have been addressed to us on both sides 
on ‘this question. Lord Holt’s classification of bailments under 
six heads in the celebrated case of Coggs v. Bernard (1), and 
Story’s classification of them under three heads on the basis of 
the character of the trust reposed (see, Story on Bailment, S. 2) 
would not help us here. As regards the amount of care required 
of bailees in English Law it was said in the case of Beal v. South 
Devon Railway (2).—For all practical purposes the rule may be 
stated to be that the failure to exercise reasonable care, skill and 
diligence is gross negligence. What is reasonable varies in the 
case of gratuitous bailee and that of a bailee for hire”. From the 
former is reasonably expected such care and diligence as persons 
ordinarily use in their own affairs and such skill as he hase From 
the latter is reasonably expected care and diligence, such as are 
exercised in the ordinary and proper course of similar business, 
and such skill as he ought to have namely the skill usual and 
requisite in the business for which he receives payment. The 
Indian Legislature in section 151 of the Contract Act makes no 
reference to the distinction between a gratuitous bailee anda 
bailee for hire, and, omitting all reference to skill, lays down for 
both one standard namely, as much care as aman of ordinary 
prudence would take of his own goods in similar circumstances. 
The standard, therefore, must while it is one and the same so far 
as it is a question of principle, cannot be formulated by an inflexi- 
ble practical rule applicable to all cases. 

To show what the standard ought to bea suite? of English 
authorities have been cited before us on behalf of the appellant. 
These authorities it must be admitted are not always consistent, 
and moreover they have to be, if at all, relied on with great cau- 
tion, in view of the difference that exists between the two systems 
of law. The case very strongly relied on behalf of the appellant 
is Giblin v. Mc. Mullen (3). The view of the facts taken in that 
case was that the precautions taken were not such as any reasona- 
ble man might not properly have considered amply sufficient. It 
has to be noted that that was acase in which plaintiff had put 
his debentures into a box which he kept with the Bank as gratuitous 
bailees, and that box along with boxes of other customers were 
kept in a strong room in which the Bank’s own securities used to 
be kept in a box called the Manager’s box: and the cashier of 


(1) (1704) Sm. L. C. 187. 
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Vor. LVIII.] HIGH COURT. “7 


the Bank, against whom there had been nothing before, suddenly 

-turned dishonest one day and taking advantage of an opportunity 
which presented itself abstracted the plaintifs debentures. It 
was held on the facts that tbis opportunity could never have been 
prevented by the Bank by taking any amount of precautionary 
measure, and in any event no reasonably prudent man would 
ordinarily have thought of taking any greater precaution than what 
the Bank had done. 

In connection with this question it has also been argued tbat 
the responsibility of the bailee- ends with employing men in his 
service with reasonable care and if these servants eventually turn 
out to be negligent the bailee must be regarded as satisfying the 
requirements of section 151 of the Contract Act. This matter 
does not seem to have been expressly provided for in the Act 
or discussed in any reported decision. But in our judgment, to hold 
that the bailee is not responsible for the negligence of his agents 
and servants committed in the course of their employment would 
be to reduce the bailee’s liability to an absurdity. There is no 
question that under the English law bailees are liable for negli- 
gence on the part of their agents or servants committed in the 
course of their employments about the use and custody of the 
thing bailed, but not on account of an unauthorised act done 
outside the course of their employment [Sanderson v. Collins (1) ; 
Cheshire w. Batley (2)]. In our opinion it was never intended 
that it should be otherwise under the law in this country. It 
has been argued on,behalf of the appellant that Section 15 of the 
Trust Act is worded very much in the same way as Section 151 
of the Contract Act and, that it cannot be imagined that ifa 
trustee employs a servant with reasonable care, and -eventually 
through the negligence of that servant some loss is caused the 
trustee should be made liable, It would be sufficient for us to 
say that we do not see anything inherently wrong to make a trustee 
liable in such circumstances, 

Inacase of the present description, therefore, two questions 
primarily arise : rst, what is the degree of care that the Railway 
Administration has taken with regard to all consignments generally 
which may be similarly placed : and znd, what care has it taken 
with regard to the particular consignment. Each of these ques- 
tions again has two branches, one with reference to the duty of 
taking all reasonable precautions to obviate the risk of loss, and 

(1) [1904] 1 K. B. 628 C. A. 

(a) [1905] 1 K. B. 327. 
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the other with reference to the duty of taking all proper measures 


- for the protection of the goods when such risk has already occurred. 


To deal with these questions we shall in the first place confine our 
attention to the first occurrence namely the fire of the 21st March 
1927. 

Before dealing with the facts it is necessary to refer to an 
argument which the respondents have put forward namely that 
the Railway authorities have not dealt with them fairly and have 
shown considerable unwillingness to disclose the real state of 
facts in answer to their queries. We are not prepared to attach 
any importance to this matter because it is evident that at the 
time when these enquiries were made, litigation was in sight and 
it was only natural that the Railway authorities should have ‘felt 
an inclination to avoid being drawn into a controversy which might 
oblige them to make some sort of statement which might be con- 
strued as an admission on their part. 


It would be convenient to take up the second question first. 
A few facts have to be stated as regards the attendant circumstan- 
ces. The consignment in Suit No. 3 was unloaded on the roth 
March 1927 and the two ccnsignments of Suits Nos r and 7 were 
unloaded on the 21st March 1927. They were, when they arrived, 
put into a shed which is numtered shed No. 8. In this Station a 
very extensive dealing in consignments of jute goes on and there 
are a very large number of steds for accommodating the -con- 
signments which arrive from vsrious jute centres About the 
place where this shed is situate there are scveral rows of sheds 
running nearly parallel to each other and it is in a block of 4 sheds 
running north and south (Nos. 7 to ro) that Shed No. 8 is situate. 
The sheds are of dimensions rgo ft. x 35 ft. On the west of 
these sheds and within 3 and 4 cubits from their western 
wall are the railway lines, This side is called the unloading 
side on which wagons come and goods unloaded from them are 
received into the godown. On the east of the sheds and 
lying between them and another row of sheds further to the 
east, there is a vacant space called the delivery side, from 
which delivery is given of the consignments. The north and 
south walls of the sheds are of bricks and the east and west walls 
are of corrugated iron. Each shed has 6 or 7 doors on each side 
about 8 feet in width, the panels being of corrugated iron sheets. 
The doors on the unloading side are closed and fastened with 
hooks, after the goods are brought into the shed and delivery is 
given through the doors on the delivery side. In each shed there 
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are a large number of posts which are numbered and goods are 
arranged in compartments and accounts of them are kept according 
to these numbers. With these facts in mind one has to read the 
evidence of the 4 witnesses who have ‘cepose] in these suits and 
who profess either to have been at the spot or to have been the 
earliest to arrive on the scene of the fire. They are D. W. 17. 
D. W. 19, D. W. 27 and P. W. 8, 

D. W, 17 Srimanta Kumar Mukherjee is a delivery clerk at the 
Cossipore Road Station. He says that he was seated in Shed 
No. 8 itself near door No, 4 on the delivery side, checking entries 
in his delivery book, that the whole of the shed was not visible 
from his seat because the bales stacked obstructed his view, but 
he got smell of jute burning. He says that the fire was first 
detected in a lot contiguous to the wall between the and and the 
3rd door on the unloading side which were close to Shed No. 9. 
He says that on feeling the smell he stepped forward and saw 
smoke coming out of the jute bales, and he then shouted “fire, 
fire.” 

D. W. 9 Luchmi Dubey is a watchman. He was on duty, his 
hours of watch having been from ro A.M. to 2. P.M. in respect of 
4 godowns, namely Nos 7 to rce He has also deposed that it 
is also a part of his duty to see what trains may come in regularly 
and that there are no thefts. He says,— The fire broke out at 
1-30. I raised a cry as soonas I saw the fire. I poured bucket 
water on the fire. The godown Babu (meaning D, W. 17 Srimanta 
Kumar Mukherjee) also began to raise a hue and cry. I did not 
see any one there at first. On hearing my cry the daily coolies 
and the Babu (meaning perhaps D. W. 27 Dasarathi Chakravarti) 
came and the alarm bell was rung.” 

D. W. 27 Dasarathi Chakravarti was another delivery clerk at 
the Station. He has said—‘I was checking some gate passes 
when I heard a shout about fire. I ran to Shed No. 8 as 
goon as I noticed smoke with fire in that direction. 1 began to 
throw water from the buckets Srimanta Mukherjee was shouting 
about fire. Other shouts were also coming.” 

A witness P. W, 8 Ram Ekbal, a labour contractor has been 
examined on behalf of the plaintiff. He says that he went to 
Shed No. 8 on that day to take delivery but could not find the 
Babu (meaning the delivery clerk) on search and that after he had 
waited for 3 quarters of an hour or so the Babu came from the 
north. The witness evidently was referring to P. W. .17 Srimanta 
Kumar Mukherjee. He says further that he handed over tickets 


107 


Civit. 


od 


1933. 
Nangun 


The Secre of 
State for India in 
Coun 


108 


The Secretary of 
State for India in 


Civil. 


1933 
< 


„Council 


YV. 
Ramdhan Das 
Dwarka Daş. 


Mukerji, §. 


mere 


wt 
Ro’ 


THE CALCUTTA LAW JOURNAL, [Von LY III. 


and passes to the -Babu but the latter said he would first enter 
the’ details in his book and; then make over the bales. He says 
that as the Babu was making the entries the fire broke out and 
on that the Babu ran away. 

“The evidence of P. W. 8 must be discarded, because the story 
he has given was not. put to D. W. 17, against whom it was 
directed. So it is really the three witnesses D. W. 17. D. W. 9 
and D. W. 27, the effect of whose evidence has to be considered. 

Along with the evidence of these witnesses has to be considered 
the evidence of P. W. 9 Mr. Gawler, the Station Officer of the 
Fire Brigade Station at Chitpore. The Fire Brigade office: is 
only 553 ft. off from Shed No. 8. The defendant’s case is that 
the, fire was noticed at about 13-40 hours (Ry. time and imme- 
diately thereon the alarm bell was sounded and telephonic messages 
were sent to the Fire Brigade station and to other places., His 
case is and that also is the evidence, that the Railway people 
immediately put into usé the means and appliances that were there 
for extinguishing the fire, namely by throwing water from the 
buckets, and taking water through hose-pipes which were imme- 
diately attached to the hydrants close by and 5 or 6 of which 
were on the east side of the shed at a distance of 8 or 10 ft. from 
each other. Some attempt was made on the part of the plaintiff 
to make out that no telephonic message about the fire was sent 
by the Railway people to the Fire Brigade ; but, as the Subordinate 
Judge has pointed out, such a message must have been sent. 
Mr. Gawler’s evidence, however, makes it clear that he and his 
staff started from the station before any such message srrived and 
that they did so as the fire was noticed by his look-out men. 
The fire was noticed by them at 13-41 hours and he arrived and 
commenced work by 13-4234 hours. He says, “the Railway 
people were trying to get to work from the hydrants, but I came 
upon them too quick.” His evidence also makes it clear that 
when he came upon the scene he found that the “ fire. was well 
ablaze from in to in” and from his experience ‘he was of opinion, 
though he could not be positive, that it would take 5 to 6 minutes ` 
for the fire to spread like that ina jute godown. The defendants’ 
case is that on the 21st March 1927 there were 646 bales and 1341 
half-bales of jute, weighing 3913 maunds, in shed No.8. The 
jute was not loose jute but jute pressed into bales, as regards which 
it .must, have taken much longer time for the fire to spread than 
in the case-of loose jute. The-Fire Brigade men must have noticed 
the- fire- when it was visible from outside and from their office,— 


Vox. LVIII.] - HIGH COURT. |, 


that is to say after some time had elapsed since the fire first started, 
and they arrived within a minute and a half from when they 
noticed it. The story given by the witnesses for the defendant 
that the fire was smelt or noticed at its very outset and immediately 
thereafter the alarm bell was sounded, messages were sent and 
measures resorted to quench the fire is a story which cannot be 
accepted. Ifthat was in fact done Mr. Gawler could have got 
information of it much earlier. The inference must be that there 
was none to detect the fire in its initial stage and until was well 
advanced: and that the account which the defendants’ witness 
have given is not true account. This inference should, we think, 
lead us to -hold that there was negligence on the part of those 
whose duty it was to keep watch over the goods and protect them 
from fire. That special care was needed for such protection, 
having regard to all the circumstances, is the case of the defendant 
himself, for on his behalf every endeavour has heen made to show 
that elaborate arrangements in the share of precautionary measures 
had been made in that behalf. Jute is a highly inflamable mate- 
rial. The evidence is that about the time of the year with which we 
are concerned some 800 to.1500 wagons loaded with jute daily arrive 
at the Station, sparks come out from engines, coolies move in and 
about the godown and the habit of smoking is common with them, 
and some cooking also goes on in the huts of coolies who live on 
the premises though at some little distance from the sheds. 
Circumstances such as these would certainly require some special 
watch over the goods so that they may not get fire and the defen- 
dants’ case too is that such watch was provided for. ‘The failure on 
the part of the defendants’ witnesses to account for the fire, and on 
the other hand, their giving an account of the circumstances under 
which they came to detect it which cannot be accepted, must 
necessarily lead to the conclusion that no proper watch was 
kept. - 

It has been argued that though the defendants have not been 
able to account for the origin of the fire it should be held that it 
was due to some cause over which they could possibly have no 
control and no -amount of precaution, however extraordinary, 
could have prevented it. With this argument we are unable to 
agree. It is not anybody’s case that the fire spread into the shed 
from anywhere outside: and the definite case of the defendant 
is and there is nothing to indicate that this was not the fact—that 
the fire had its origin- inside the godown itself. Also, the theory 
of spontaneous combustion must be wholly put out of considera- 
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tion. That being the position, the inference must be that the 
watch was insufficient. 

Upon the first part of the second question therefore, namely, 
whether such care was taken of these consignments to obviate 
risks from fire as would fulfil the requirements of Section ‘151 of 
the Contract Act, we are decidedly of opinion that the question 
should be answered in the negative. 

So far as the second part of the second question is concerned 
we think we must hold upon such evidence as the defendant has 
produced that as soon as the fire was first noticed and from then 
till the Fire Brigade arrived and took the field all that was possible 
was done by the employees of.the Railway. The alarm bell was 
rung, telephonic messages were sent to Fire Brigade Station and 
to other places, water from the buckets was thrown on the fire and 
fresh supply of water was obtained through hose pipes fitted to 
the hydrants with the aid of pumps working at the pumping 
stations and by putting into use all appliances that were available 
at the moment. 

As regards the first question, the arrangements which the Rail- 
way has made to prevent and cope with fires in the Station are the 
following. There are men of the Watch and Ward Department 
to guard against the fire,a Pumping Station on the bank of the 
Ganges, an overhead tank in the shed area where water is held in 
reserve, ground hydrants in front of the sheds, a pipe line connect- 
ing the hydrants and the over-head tank with the pumping station, 
water buckets, tools and appliances for extinguishing the fire, a 
gang of coolies who form a fire preventive staff and for whom drill 
arrangement is provided for, and also fire alarm bell and telephonic 
connection. It appears that in or about 1917 a scheme called 
Fire Protection Scheme, for prevention of and protection from 
fire for the godowns in this Station area was inaugurated, in pursu- 
ance of which a Power Station which is a pumping station was con- 
structed and connected by a pipe system to the ground hydrants 
that are placed in the shed area for affording ready means for 
putting down fires. It also appears that after the work of construc- 
tion was over the system was duly tested. (Vide D. W. 7 Kamala 
Kanta Mukherjee, Sub-Engineer). In 1920 elaborate rules, called 
Rules of Action, were framed and very detailed precautions were 
enjoined for the keeping up of the efficiency of the scheme so 
that the most prompt action might be taken for putting down fire 
in case of its outbreak : and tools and appliances were provided for 
and the Engineering Department was put in charge of the system 
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for its maintenance and running (Ex. EEE). A register, called 
Register of Fire is kept, in which every outbreak is noted with 
details showing how the system has worked in regard to it 
(Ex. UUU). It further appears that quite frequently the efficiency 
of the appliances is tested by giving false alarms and also by 
inspection and use thereof. It appears also that surprise visits 
are paid by a proper officer to detect whether proper watch is 
kept by the Watch and Ward men, From the evidence of D. W. 
23 Moguljan, a cooly Sirdar it would appear that he is in charge 
of a gang of 12 coolies who ordinarily do other work at the station 
but are also trained to special work in connection with the Fire 
Protection, Scheme and get a small monthly allowance for it. The 
witness has deposed that the gang receives a special training for 
this purpose and that it is his duty to see that the water in the 
buckets and in the overhead tank is all right. He has deposed 
that a parade of this gang is held twice every week. D. W. 
31 Aiyengar, Goods Supervisor, has deposed about standing orders 
which are in existence and which he has said, are always observed, 
‘for preventing sparks or burning cinders from engines getting into 
the godowns. He has also said thata regular band of watchmen 
with fixed hours of watch are provided for by the Watch and Ward 
‘Department to look after the sheds so that for-every shed there is 
always a watch for 24 hours and never less than one man for each 
shed. This last mentioned statement is probably a mistake or the 
- Witness may have meant by shed, a row of sheds, for D. W. 9 
Lachmi Dobey has deposed that he was the watchman on the 21st 
March 1927 for sheds Nos. 7 to rto from ro AM. to 2 P.M. On 
behalf of the respondents it has been argued in the first place 
that the scheme such as it is is not adequate for a station in which 
such a huge quantity of jute is stored, the evidence being that in 
busy season some 2500 to 3500 wagon loads and in the slack 
season some 800 to 1500 wagon loads of jute daily come in. And 
on this head it bas been said that the number of hydrants are few, 
that those there are are on side of the sheds only and are located 
at spots too far distant from one another and that the other appli- 
ances e g. buckets ete., that are there are not enough, As regards 
the adequacy of the arrangements we are unable to agree with the 
arguments of the respondents, because in judging of it we must take 
into account the fact that the Fire Brigade is within a stone’s 
throw of the shed area. Although the existence of the Brigade does 
not absolve the Railway from making its own arrangements, yet 
such arrangements if they are enough to afford a sort of first 
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aid and to prevent the fire from spreading must be regarded as 
sufficient. The sheds are separated from each other by brick 
walls snd it is nct possitle for the fire from running quickly from 
one sled to ancther. It may be pointed out here that in addition 
to the supply of water that may be had from the hdyrants, there 
is also a further supply available from the overhead tank which 
has a capacity of 4000 gallons and which is expected to be always 
kept full. The provisions that have been made seem to us to 
have been sufficient for the needs of the case. It has then 
been argued that the rules have remained on paper only and 
that the evidence points to a certain amount of negligence in 
carrying them out, or, at any rate, some lack of supervision in 
enforcing them. It has been pointed out to us that there is no 
documentary evidence available to enable us to find out how 
many men from the Watch and Ward actually attended the Station 
on that day and when, that the doors of the godowns are not kept 
locked 'as they shculd Le, that there is no register of attendance 
at Fire Parades, and that the muster roll of coolies which is 
kept by D. W. 40 Abdul Sutter is checked by that witness, as 
has been admitted by him, without the employees appearing 
before him in person, Along with these arguments a general 
complaint has also been made on behalf of the respondents that 
the defendant has withheld relevant evidence and has produced 
evidence which is but a poor substitute for such evidence as was 
material e.g. by not calling any witness from the Engineering 
Department on which under clause (12) of the Rule of Action 
(Ex, .EEE) it was enjoined,—“‘The Engineering Department is 
responsible that hydrants are in good order. Any defect discovered 
in them must be reported at once to the Engineering Department 
for repairs, and this office must be advised at the same time also 
when the defect is put right again.” It has been pointed out that 
D. W. 34 A. P. Chatterjee who is an Electric Chargeman and 
no part of whose duty it is to examine the pipes has been put 
forward to give evidence as regards the pipe system being in order. 
The witness has said :— 
= Pipes often get cracked and joint heads often get loosened 
so that water escapes through the cracks and loosened joint heads, 
I examined the whole pipe line from the power house right up 
to the end of the extension yard about 2 days (then says within 
a week) prior to the fire. I went over the line, and I found no 
water welling on the surface. I found that the line had been all 
right, That is how our department examines. Ifthere is a crack 
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on the under-side of the pipe it would show up, only in case of a Civit, 
big pressure and not always inspection, maintenance and repairs of 1933. 
the pipe line is the duty of the Engineering Department and not The a of 
of more.” State for India in 


That the Engineering Department is the only department on Council, 


which lies the duty of inspecting the pipe line and the hydrants Ramdhan Das 
; , Dwarka Das 
has also been spoken to by D. W, 43 Mr, Jameison, the Electric ki 
Power Superintendent. It has to be conceded that upon such Abert sf. 
materials as the evidence produced on behalf of the defendant has i 
disclosed or upon such inferences as that evidence is capable of, 
it is not impossible to argue that the rules that have been laid 
down and are to be followed have not been strictly observed. But 
such conclusions as may be derived from this fact really lie 
somewhat far away from the point which the Court has to consider 
namely, whether sufficient care was in fact taken of the goods as 
Section 151 of the Contract Act requires both in the pre-fire 
and the after-fire stages. There is one matter, however, which 
the evidence has prominently drawn to light, and that is with 
regard to the arrangements for the supply of water on that parti- 
cular day namely the 21st March, 1927. There can be no question 
that the pumping arrangements at the Power Station are such 
that a pressure of 130 ft. ‘head’ may be obtained. D. W. 34 
A, P. Chatterjee and D. W. 43 Jameison have both said so, and 
there is also documentary evidence to that effect. There is 
“evidence to the effect that if the big fire pump at the Power Station 
is worked by 28 brake horse-power motor that height is reached, 
and such pressure, reduced to pounds, is 55.9 lbs. per sg. inch. It 
is equally clear however that on the 21st March 1927 when the 
Fire Brigade commenced its operations the pressure failed. So 
far as this matter is concerned the evidence of P. W. 9 Gawler 
is reasonably clear and fairly conclusive. His report (Ex. 11) 
made on that very day was in these words :— 
“There was a poor supply of water from the Railway hydrant. 
Pumps had to be worked from the tank of Angelo Brothers and 
Rallie Brothers’ hydrants to keep up the supply. 
That these extraneous sources, namely the tank of Angelo 
Brothers and the hydrants of Rallie Brothers were resorted to is a 
fact which has been attempted to be denied by almost all the 
witnesses for the defendant who were asked about it: the only 
witness who did admit it was D. W. 34 A. P. Chatterjee. It has 
been sought to be made out on behalf of the defendant that the 
overhead tank was full at the time and that its pointer indicated 
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that it was so. It may have been so and iť is not impossible that 
nobody thought of the overhead tank specially at the time because 
the gigantic fire that was there would require a much more 
inexhaustible source of supply than the overhead tank could be. 
Even then the evidence of P. W. 9 Gawler is very specific ‘on the 
question of the pressure that he obtained. He has said :— 

“First of all one engine was working. It was followed within 
5 or 6 minutes by another engine. One was working from the 
west and another from the east side. I was working from two 
hydrants. One hydrant was on the west side, and one on the 
east side of shed, No. 8..........0.: When I opened my first jet, I 
could get 25 pounds of pressure registered on my pump gauge. 
When I opened my second jet the pressure gauge fell at once. 
So I had to go to Angelo Brothers and Rallie Brothers, I worked 
for 18 to 20 minutes with 25 pounds of pressure. Then the other 
engine arrived and I coupled the delivery hoge to my section and 
I worked with the pressure. That gave me pressure to open my 
four jets. Then I managed to get 6o to yo pounds of pressure. 
That was as much as I wanted, This much I can say that after 
this connection I got sufficient supply to work with........ eee Erom 
the report I sharpen my memory, and I am unable to say that the 
pressure was 25 pounds. There is nothing in the reports to show 
the actual pressure. 

We are unable to rely on the evidence of D. W, 34 A. P, 
Chatterjee in so far as it purported to make out that the pump 
on that day gave a pressure of 130 ft. head and we cannot put 
any value on the documents in which it was recorded that such 
was the pressure that was actually obtained when the brigade 
worked. The fire no doubt was an extraordinary one, and even 
though extraordinary measures had been adopted the fire could 
not have been put down until considerable damage had been done. 
But when the arrangements were there which were intended to 
give a pressure of 130 ft. head, and nearly half of that was all 
that could be obtained, there was something wrong somewhere 
which in the absence of any justifying cause unexpgstedly coming 
into existence must ultimately be attributed to want of proper 
supervision in respect of the component parts of the scheme. We 
are not able to rely upon such evidence as D.W. 34. A. P. Chaterjee 
has given to establish that the pipe system was entirely in order 
and there was no defect in the pumping installation. 

So far as the fire of the 2nd April, 1927 is concerned, what 
happened was this. Out of the whole stock of jute that was there 
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in Shed No. 8 on the 2rst;April 1927 only 17 bales could be saved 
after the fire of that day. The salvaged jute was taken between 
the 22nd March and the 1st April to a portion of the yard called the 
extension yard and spread there to be dried in the sun. The 
place was open and exposed, engines coming and going close by 
day and night. D. W. 20 Rajendra Nath Sen said that there 
were no men there when he noticed some smoke on the yard and 
he then went up and saw some loose jute burning. He went on 
a bike to the Fire Brigade Station. D. W. 23 Kokileswar, a coolie, 
has deposed that on hearing the cries of D. W. 20 Rajendra Nath 
Sen and of others he came to the spot and saw the fire. P. W. 9 
Gawler’s evidence is that on that day two hydrants from which he 
took water gave a pressure of 35 ft. or so head, and he had to 
take water from a tank outside the railway compound. His report 
(Ex. 12) was to the effect that the Railway could not give hima 
good supply of water. Itis plain beyond doubt that there was 
gross negligence on the part of the Railway people to which the 
fire of that day must be attributed. 


On the whole, we can see no reason to differ from the conclu- 
sions which the Subordinate Judge has arrived at in these cases. 
The appeals and the revision petition are accordingly dismissed. 
In the appeals the respondents will be entitled to their costs. In 
Appeal No. 49 of 1930, hearing-fee is assessed at three gold 
mohuis and in the other appeal viz. Appeal No. 259 of 1929, 

ting-fee will be according to scale. 


—s . es ve 
There will be no order for costs in the revision petition, 


A, T. M, Appeals and Revision petition dismissed, 
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Before Sir Charu Chunder Ghose, Knight, Ading Chief Justice and 
Mr, Justice S. C. Mailik, 


JAFAR ALI AND OTHERS 
v. 


MESSRS. JAMES FINLAY & CO. LD. 


Application filed before Magistrate under Section 63 of the Indian Merchant 
Shipping Act (XXI of 1923)—Dismissal thereof under Section 203 Criminal 
Procedure Code—If permisstble— Proper provisions to deal with the same. 
Where an application was filed before a Magistrate by some seamen under 

Section 63 of the Merchant Shipping Act of 1923 for recovery of arrears of 

wages and restoration of personal belongings left by them on board a vessel 

and the said application was dismissed under Section 203 Criminal Procedure 

Code by the Magistrate : 

Held, that the complaint, such as it was, assuming that the word ‘complaint’ 
can rightfully be applied to the application of this nature, was under the provi- 
sions of the Merchant Shipping Act of 1922. It had to be enquired into in 
accordance with the provisions of that Act and it cannot‘ be dismissed under 
the provisions of Section 203 Criminal Procedure Code. That section is not 
attracted at all to the application in question or disposal thereof. 

Application under Section roy of the Government of India Act 
by 16 seamen against an order of the Chief Presidency Magistrate, 
Calcutta, dismissing under Section 203, Criminal Procedure Code, 
their petition before him filed under Section 63 Indian Merchant 
Shipping Act (Act XXI of 1923). 


The case for the petitioners is that they were employed on a 
vessel known as S.S. “ Clan Maciever ” of which the opposite party 
are the local agents. The petitioners made a voyage to England 
and during the return journey the serang ill treated them and 
they complained to the Master, who referred them to the local 
agents at Dar-essalam in Africa. The petitioners went ashore 
accordingly and complained to the local agents there and they 
were directed to appear before the Magistrate the next day. 
They went to Court the next- day in the company of one 
Mr. Anderson, an employee of the local agents. In Court, 
however, they were placed under arrest being charged with the 
offence of alleged ‘ desertion’ on the complaint of Mr. Anderson. 


* Criminal Revision Case No. 446 of 1933. against the order of Hon’ble Mr. 
S, K. Sinha, Chief Presidency Magistrate, Calcutta, dated the arst April, 1933. 
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The same day the Magistrate dismissed the case against the peti- 
tioners and discharged them as the said Mr. Anderson did not 
appear when the case was called on for hearing. The petitioners 
thereafter went back to the port but found the vessel gone. They 
were subsequently repatriated to Calcutta. They were not, however, 
paid their arrears of wages nor their personal belongings left on 
the vessel were returned to them. 


The petitioners thereupon filed an application under Section 63 
of Merchants Shipping Act before the Chief Presidency Magistrate, 
Calcutta, the provisions of which entitle a seaman, as soon as 
any wages due to him not exceeding five hundred rupees become 
payable, sue for the same in a summary manner before any Magis- 
trate exercising jurisdiction in or near the place at which his service 
has terminated etc. 


The Chief Presidency Magistrate after examining the com- 
plainant called for a report from the principal Port Officer, 
Calcutta. The report was duly submitted which contained recitals 
that the petitioners were charged with desertion and as deserters 
their wages which were due and their personal effects left on 
board were forfeited in view of the provisions of Section 221 
of the Merchant Shipping Act, and of Section 100 of the Indian 
Merchant Shipping Act (XXI of 1923). The Chief Presidency 
Magistrate did not afford any further opportunity to the petitioners 
to substantiate their case but relied upon the above report and 
dismissed the case under Section 203 Criminal Procedure Code. 


The petitioners thereupon moved the High Court and obtained 
a Rule, which came up for final hearing before C. C. Ghose, A. C. J. 
and S. C. Mallick, J. 


Messrs, Khitish Chandra Chakravarty and Panchanon Ghosal 
for the Petitioners, 


Mr, Suresh Chandra Talukar for the Opposite Party. 


The judgment of the Court was delivered by 


C. C. Ghose A. C. J. :—We are of opinion that the order of 
the Magistrate must be set aside. The complaint was not under 
any provisions of the Penal Code or of the Code of Criminal 
Procedure. The complaint, such as it was,assuming that the word 
‘complaint’ can rightfully be applied to the application made by 
the petitioners before the Magistrate, was under the provisions of 
the Merchant Shipping Act of 1923. It had to be enquired into 
in accordance with the provisions of that Act and it cannot be 
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dismissed in the way in which it has been done under the provisions 
of, Section 203 Criminal Procedure Code. That section is not 
attracted at all to the application or the disposal thereof. In that 
view of the matter, the case will go back in order that the 
Magistrate may enquire into the matter himself under the provi- 
sions of the Merchant Shipping Act and pass such ‘orders as he 
may be advised. 


S. K R Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice D. N. Mitter and Mr. Justice A. Henderson. 


MONOMOHAN ROY CHOUDHURY 
v. 


BHUPAL CHANDRA ROY CHOUDHURY, RECEIVER TO 
THE ESTATE OF SITANATH DAS AND OTHERS.* 


Provincial Insolosncy Act (V of 1920), Section 4—Dismissal of a claim— 
Appeal to High Court, if lies. 


The dismissal of a claim under Section 4 of the Provincial Insolvency Act 
tantamounts to a decision under Section 4 of the Act and entitles the appellant 
to an appeal under Section 75 read with Schedule I of the Act. 


Appeal by; the Claimant. 
The material facts appear from the judgment. 


Messrs. Amarendra Nath Bose and Ramendra Mohan Majumdar 
for the Appellant. 


Messrs. Hiralal Cdakravarty and Nripal Chandra Roy Chou- 
dhury for the Receiver. 


Mr. Pramatha Nath Mitter for the Secured Creditor. 
The following judgments were delivered : 


Mitter, J.:—This is an appeal from an order made by the 
District Judge of 24-Parganas dated the zoth August 1932 purport- 
ing apparently to have been made under Section 4 of the Provincial 

- Insolvency Act—Act V of 1920. The appeal is on behalf of one 


* Appeal from Original Order No. 390 of 1932, against the order of 
` K. C. Nag Esq , District Judge of 24-Parganas, dated the 29th August, 1972, 
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Monomohan Roy Chowdhury the claimant who made an applica- prvin, 
tion on the r1th April 1932 claiming certain plots as belonging 
to him which had been included in the mortgage executed by the Mêngrmohan Roy 
insolvent in favour of the Ghoses. In that petition he alleged Choudhury 
in paragraph No. 3 that the entry of the “dags 467, 468, 471, 463, Bhupal Chandra Roy 
464 in atian No. 38 is incorrect, that the appellant was entitled Choudhury. 
to those dags 467, 468 and 471 in their entirety and half of Miner F. 
dags 463 and 464; and that they are wrongly recorded in Kžatian = 
No. 38 He prayed to the Insolvency Court to enquire into the 
matter after taking evidence and after obtaining a report from 
the Receiver in Insolvency. On that application the learned 
Judge directed an enquiry by the Receiver. After the Receiver 
had submitted bis report the learned Judge passed an order to 
the following effect: “The properties may be sold with a decla 
ration that one Monomohan Roy Chondhury alleges that he has 
title and possession in respect of dags Nos. 467, 468, 471 and 
half of 463 and 464 which are recorded in the name of the insol- 
vent of Khatian of Mouzi Bilkazala. The clalm is not maintainable 
under Section 4 of the Provincial Insolvency | Act and is therefore 
dismissed.” 
Against this order the present appeal has been brought and a 
preliminary objection has been taken to the hearing of this appeal 
by Mr. Chakravarty who appears for the Receiver on the ground 
that no appeal lies as this order merely purports to be an 
order under Section 4 (3) of the Act and it is really no decision 
by the District Judge with reference to questions of title, priority 
etc. as is contemplated by the provisions of Section 75 read with 
Schedule I of the Act. On the other hand it is contended on 
behalf of the appellant that the learned Judge has really dismissed 
the claim of the appellant as being not maintainable under Sec- 
tion 4 of the Provincial Insolvency Act. The order seems to 
us to be ambiguous and the contention of the respondent might 
have been right as to what the true meaning of the order is, but 
from the last few words of the order which we have quoted it is 
clear that the Judge holds that the claim is not maintainable under 
Section 4. Be that as it may the preliminary objection cannot 
be allowed to prevail for in our opinion the dismissal of the claim 
under Section 4 really tantamounts to a decision under Section 4 
of the Act and entitles the appellant to an appeal under Section 75 
read with Schedule I of the Act. The preliminary objection must 
therefore be overruled. 
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of title as between the insolvent and the mortgagee. On the one 
hand the contention of the mortgagee is that these dags are 
situate within the estate and are covered by the mortgage in his 
favour. Contention to the contrary is made by the claimant appel- 
lant that they do not form part of the insolvent’s estate and are 
outside the mortgage. This is a question which may be decided 
by the insolvency Court or if the Court thinks that it is not expe- 
dient that the insolvency Court should decide it then it may 
proceed under Section 4(3) of the Act. That is a matter which 
is entirely within the discretion of the District Judge who may 
exercise his discretion if he thinks it necessary when the case 
goes back to him on remand. i 

The result is that the order of the District Judge is set aside and 
the case is sent back to bim for re-hearing of the matter in accord- 
ance with the observations which we have made, 

The costs of this appeal will be paid by the Receiver out of 
the estate. The hearing fee is assessed at one gold mohur. 

Henderson, J.:—I agree. In view of the words used by the 
learned District Judge it certainly might be held that he had 
enquired into the claim of the appellant and dismissed it. 
P. N, R, Appeal allowed, 


Before Mr. Justice M. N. Mukerji and Mr. Justice S.E. Ghose. 


SREE SREE GODDESS PEETH KALI MATA THAKURANI 
BY SHEBAIT KUMAR BIRENDRA NATH ROY BAHADUR 


KA 
SURENDRA NATH TAGORE AND ANOTHER.* 


Suit, maintainability of—Bengal Tenancy Act (VII of 1885), Secs. 106, r0og— 
Land not assessed to revenue—Zemindar to show that the land forms part 
of his semindari—Rubakari, if evidence against a person who was nota 
party to the- proceeding—Declaration outside the scope of section roô of the 
Bengal Tenancy Act~Subsequent suit for same declaration, if barred under 
section 109 of the Bengal Tenancy Act—Res judicata—Competency of the 
primary Court—Suit for declaration merely, if maintainable—Inherent 
power—Limitation Act (IX of 1908) Sch. 1 Art. 120—Suit for declaration 
relating to an entry in the record-of-rights—Time, when runs. 


“Appeal from Original Decree No. 97 of 1929, against the decree of B. 
K. Dutta Esq. Subordinate Judge of Rajshahi, dated the 21st December, 
1928. ‘ 


VoL. LVIIŁ] - HIGH COURT, 


When it is proved that the lands were not assessed to revenue but the 
zemindari was so assessed, the zemindar claiming them as part of his zemindari 
must show not merely that the lands were situate within the geographical ambit 
of his zemindarl, but also that they. were at some time or other assessed to 
revenue, 7 

The Robakari striking at the root of the defendant zemindar’s case and 
supporting the plaintiff's case as to revenue free title, is a very important piece 
of evidence, though the defendant or his predecessor was not a party to the 
proceedings in which it was made. 


A declaration by itself being outside the scope of a suit under section 106 
of the Bengal Tenancy Act, a prayer for such a declaration made in a suit 
under section 106 of the said Act, 1s not -barred under section 109 of the 
Act. ` 

For the purposes of res judicata, it is the competency of the Court of the first 
instance that has to be looked to. 1 


Art. 120 Schedule 1 of the Limitation Act applies to a suit for a declaration 
relating to an entry in the record of rights and time runs from the date when the 
entry injures the plaintiff. 

Where the plaintiff does not stand in_need of any consequential relief, a suit 
for a mere declaration is not incompetent. 


Courts have ample inherent power and indeed it is their duty to shape their 
declarations in such a way that they may Operate to afford the relief which the 
justice of the case requires. 


Appeal by the Plaintif, 


Suit for declaration. 


The material facts appear from the judgment. 


Messrs. Jatindra Mohan Chowdhury and Amarendra Mohan 
Mitra for the Appellant. 


| Dr. S. C. Basak, Messrs. Rajendra Bhusan Bakshi ani Bijali 
Bhusan Sanyal for the Respondents. 


The judgment of the Court was delivered by | 


Mukerji, J :—The lands which form the subject matter of this 
suit were recorded in the finally published C S. Khatians of 1917, 
No. 632 of Mouzah Kaligram -or Kaligaon, No. 186 of Mouzah 
Gopalpur and No. 123 of Mouzih Kaya, as appertaining toa 
debuttor in the name of Sree Sree Iswar Peeth Kalimata Thakurani, 
who as represented by her shebait, is the plaintiff in this suit, 
In the Khatians the plaintiff's interest has been recorded as that 
of a permanent tenure holder within Touzi No. 141 of the Collec- 
torate of Rajshahi of which the defendants are the present pro- 
prietors, the tenures being described therein as rent-free tenures 
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Cu, for which certain’ cesses only were payable. In 1915 objection 


1933, had been taken on tehalf of the plaintiff under section 103 A of 
Shebsit Kumat the Bengal Tenancy Act on the ground that the tenures did not 
Birendra Nath Roy lie within Touzi No. 141 but were Nishkar (revenue-free) lands 
i comprised in Touzi No. 47B of the B Register; but this objection 


vet 
ce had been overruled. Subsequently in November 1917 an appli- 
— cation for correction of the entry was made under section 106 of 
Mukerji, F. 


the B. T. Act; but eventually on the 23rd July 1919 it was 
allowed to be withdrawn “with permission to bring a fresh 
suit.” 


— 


On the basis cf the ertries in the Khatiansa suit No. 2276 
of 1921 was instituted by the defendants inthe Court of the 
Munsiff at Nowgaon in which cesses were claimed for the years 
1324 to 1327 B. S. The shebait took the same plea as he had 
taken in the proceedings under section 103 A of the B. T. Act. 
This suit was decreed by the Munsiff on the 6th May 1922, and 
this decree was affirmed on appeal by the Subordinate Judge of 
Rajshabi on the rgth June 1926. A second appeal subsequently 
preferred to the High Courtiwas also dismissed, 


On the 22nd December 1927, the present suit was instituted 
on the allegation that the lands constitute a debuttor which goes 
by the name of Debuttor Kasba and isa Nishkar (revenue-free) 
mehal included in Touzi No. 56 B of the Rajshahi Collectorate 
-and never appertained to a rent-free mehal within Towzi No. 141, 
that the plaintifi’s title had been affected by the decree in the suit 
to which referencé has been made above and that the plaintiff 
apprehended injury if the said decree was executed. The cause 
of action was, put down as having arisen on the 6th May r922, 
the date of the decree of the trial Court in Suit No. 2276 of r921. 
The prayers in substance were :— 

Xa—For a declaration that the plaintiff has Siddha Nishkar 
(valid revenue-free) title in the lands of Khatians Nos. 632, 186 
and 123 of Mouzahs Kasba, Gopalpur and Koya the said lands 
constituting Mehal No. 56 B of the Rajshahi Collectorate, Kha. 
For a declaration that the cess decree in suit No. 2276 of 1921 
dated 6th May 1922 which had been upheld by the Subordinate 
Judge and by the High Court was a nullity. Ga. Fora perma- 
nent injunction against the defendants restraining them from execu- 
ting the said decree. 


The contesting defendant, who, at the time, was solely interested 
in Touzi No. 141, took various pleas on the merits and in bar, 
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The Secretary of State who had been impleaded as a defendant: 


did not appear, 

The Subordinate Judge dismissed the suit The plaintiff = 
then preferred this appeal, 

It would be convenient to deal with the merits first. On the 
merits the respondent’s contention is that the lands are rent-free 
lands forming a part of the zemindary Touzi No. 141. So far as 
the lands of Khatians Nos. 123 and 186 are concerned, namely, 
those of Mouzahs Kaya and Gopalpur, the appellant has really no 
case. Neither of these two Mouzahs find mention in Robokari 
of the Collector of Rajshahi (Ex. 10) dated 1846 (=1252 B. S.) 
which forms the sheet anchor of the appellant’s case. It is only 
the case as regards the lands of Khatian No. 632, that is to 
say, the lands of Mouzih Kasba, which we have to consider in this 
appeal. 

The Robokari was in connection with a resumption proceeding 
held under Reg. II of 1819 and Reg. III of 1828. The procee- 
ding related to about 25 thousand bighas of land lying in 50 mehals 
in all." One of these mehals was Debuttor Kasba, Pergana Kali- 
gaon, consisting of 413 big. g ch. of land. It appears that at that 
time Government attempted to resume the lands of all these mehals 
and assess them to revenve, and that the plaintifi’s predecessor 
Raja Ananda Nath Roy contested tke proceedings upon various 
grounds. The Robokari shows that the Collectors decision- was 
as follows :— 

Item No. 1—13 Mehals were claimed as Mal and included 
within the zemindari, and this was found to be so. 

Item No, 2—5 Mehals had already been resumed. 

Item No. 3.—Separate investigation was pending as regards 
“10 Mehals. 

Item No. 4—-1 Mehal was unfit for resumption as the aréa was 
less than so bighas. 

Item No. 5—13 Mehals were proved to be revenue-free by 
productions of sanads. ` 

Item No. 6—8 Mehals were proved- to be Debuttor Mehals of 
different deities. Out of these 8 three were found to be the 
Debuttor of Peeth Kali Thakurani Kaligaon and it was also found 
that her Debsheba was carried on out of the income of these three 
Mehals. No Sanad was forthcoming in respect of any of ‘these 
Mehals. “Mouzih Kasba Pargana Kaligram 413 B. gc” was one 
of these three. The Collector observed as follows : 

“Though the.defendant has not been able to file-any ERT 
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or Sanad for proving that the 8 Mehals mentioned in paragraph 
6 containing an area 3127 bighas 5 cottahs and 12 chittaks of land 
are revenue-free and though from enquiry in the Collectorate 
sherista no evidence of the registration of Lakhiraj Sanads in 
respect of these can be found; but it appears from the report of 
the Collectorate record officers that in the year 1208-09 B, S. 
Taydads numbering 60000 were filed in this Collectorate. Of the 
game 16500 were registered. And the rest of the Taydads having 
been worm-eaten were put ina tin box under orders of the aytho- 
rities of the Board of Revenue, Further then the Khas Deputy 
Collectorate was established in the Sub-division, out of the said 
worm-eaten Taydads those, which were intact were taken into 
the said Khas Deputy Collectorate and there they were soaked 
in oil and again they were taken back to the Collectorate and so 
they were entirely destroyed. Therefore, because of such care- 
lessness of the Sherista, there cannot be any objection to the 
registration of the Sanads. Specially, the Tappas and Parganas, 
in which all these Debuttor lands are distributed, were zemindari 
properties of the defendant’s ancestors from long before the 
possession of the Government, Even after the possession of the 
Government, though these Tappas and Parganas were sold at 
auction and passed into the possession of others, still no doubt 
arises about the aforesaid Mehals comprising the lands in claim 
having been uniformly (torn) and possession as Debuttor (torn 
and illegible) by (torn) and afterwards by the defendants. Under 
theses circumstances under piovision of section 2, Reg. XIX of 
1793, the claim .of the Government to those lands cannot be 
valid. Specially from the investigation Robakari of the Deputy 
Collector it appears that the images and sheba of all the Gods 
in whose names properties were given as Debuttor are in exis- 
tence”. 

On these grounds the Collector dismissed the claim of the 
Government in respect of the 39 Mehals, including Mehal 
Debuttor Kasba Pargana Kaligaon, 413 big. gc. 

Tt appears fromthe Robakari itself that it was forwarded to 
the Revenue Commissioner, as under the Regulation final orders 
had to be passed by the Board of Revenue, but it is not known 
what other or subsequent orders may have been passed. It is 
in evidence, however, and that is not disputed, that the lands 
were never afterwards resumed by Government or assessed to 
revenue. The Subordinate Judge was of opinion that “The 


Robokari does not help the plaintiff in any way.” In our judg- 
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ment the learned Judge was entirely wrong in taking such a view, 
The defendants’ predecessors, it is true, were not parties to the 
resumption proceeding. But the fact is proved that after elaborate 
investigations which the Regulation II of 1819 contemplates and 
which, as the Robokari shows, were held, the Collector did not think 
fit to assess the lands to revenue. The learned Judge was of opinion 
that this fact does not show that the lands were revenue-free, and 
the reason he gave for this conclusion is in these words :— 

“The Robokari does not show that the lands are revenue-free : 
all that is meant is that the Government did not think them fit 
for assessment of revenue ; they might be rent-free, as is really 
the case, It appears from the Robokari that the predecessor-in- 
interest of the plaintiff was the original owner of zemindari No. 
141 and the defendants’ predecessor came to be the owner of the 
estate at some Subsequent time. During the time of the former 
some lands including the lands of Kasba were set apart forthe 
worship of various idols. When thus the zemindary was purchased 
by the defendants’ predecessor the plaintiffs’ predecessor continued 
to hold the above lands as debuttor under them. From these 
facts it cannot be helithat a revenue-free property was created for 
the lands in suit.” 

Weare of opinion that the learned Judge has misunderstood 
the Robokari altogether. According to the Robokari the lands 
were exempted from assessment not because they had been already 
assessed but because a lakheraj title was found in favour of the 
` plaintiffs predecessor This title was claimed on the ground that 
they constituted the debuttor lands of Peeth Kali Thakurani for 
which no rent had to be paid, and it was alleged that this debuttor 
was covered by a Sanad which had existed but was not forth- 
coming then. On the facts the Collector was prepared to accept 
the case of the plaintiffs’ predecessor that the Sanad must have 
been lost or destroyed because he observed in the Robokari :— 
“Therefore, because of such carelessness of the sheristha there 
can be no objection to the registration of the Sanads.” He found 
further that though the Tappas and Parganas, which had been 
zemindary properties of the plaintiffs’ predecessors from long be- 
fore the advent of the Government, had subsequently passed on 
to the defendants’ predecessors, the lands constituting the debuttor 
which had never been assessed had all along remained in the 
possession of the plaintiffs’ predecessors. Once it is taken, as it 
must be taken, that these lands were not assessed to revenue when 
the zemindary was so assessed, the position becomes perfectly 
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clear, because in that case the defendants who are proprietors of 
the zemindari never obtained settlement of the lands. If itis 
claimed by the defendants that the lands were a part of their 
zémindari Towzi No. 141, as they claim that they are, they have 
tó`show, not merely that the lands are situate within the geographi- 
cal ambit of their zəmindary but also that they were at some 
time or other assessed: to revenue. But any such supposition is 
demolished-by the Robokari. The Robokari, therefore, is a very 
important piece of evidence, which though it is not conclusive 
against the defendants because -their predecessors were not parties 
to the proceedings in which it was made, strikes at the root of 
the defendant’s case and supports the plaintiffs’ case as to revene- 
free title to the hilt. The Record of rights having recorded the 
lands as a rent-free tenure under the zemindary, there isa presump- 
tion of which the defendants are entitled to the benefit. But the 
Robokari in our judgment, sufficiently rebuts and nullifes that 
presumption. 


_ To detroy the probstive value of the Robokari several matters 
were put forward inthe Court below and they apparently weighed 


‘with the Subordinate Judge. In the first place it was urged that 


as under Reg. II of 1793 the Collector had to send the Robokari 
to the Board of Revenue and as the Robokari itself shows that 


“he had sent it to the Commissioner, po reliance should be placed 


upon the Robokari for it might be that those authorities did not 
approve of the decision contained in it This argument is at 
best a supposition; and such a supposition seems to us to be 
entirely unjustified because in no subsequent document in which 
anything was said about the revenue-free character of the lands, 
no other order of any superior authority but it is the Robokari 
itself that has been referred to. Reliance was in the next place 
placed upon the remarks in the Thak Map (Ex. A.A.) and its 


‘corrected copy (Ex. B. B) of 1853-54. The remarks are couched 


in words the meaning of which it is not quite easy to understand, 
but it would be substantially correct appreciation of their effect to 
say, as the learned Subordinate Judge has said, that some lands 
of Kasba lying within 7o Chaks were at first separately measured 
and shown on the map as appertaining to a debuttor mehal of 


‘Iswar Kali Thakurani, but it was subsequently ordered that inas- 


much as the lands of the said 7o Chaks had been confirmed as 
Mal lands by a decision under Reg. II of 1793 the said 7o Chaks 


“were to be takeh out of the map ; and that accordingly a fresh map 


was prepared not showing ‘the said 7o Chaks separately. In these 
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remarks it was stated that the first survey was cancelled because 
the lands were of Kam-taidad (short of the requisite area). This 
expression has been sought to be explained on behalf of the res- 
pondent by reference to a copy of an order datei roth September 
1854 which they have produced in this Court. As the remarks 
on the maps which are illegible at places closely follow the words 
of this order and can be better read with its assistance we have 
looked into it. The order states that on the map first prepared 
and bearing date the 3oth April 1854 the 7o Chaks were separately 
measured and shown as debuttor lands of the goddess Iswar Kali 
Thakurani, Then it states that as under the decision under Reg. 
II of 1819 surveys of lands of Kam-taidad were cancelled and it 
was considered unnecessary to survey such lands separately and 
thought proper to keep such lands along with Mal lands con- 
sequently the said 7o Chaks of land were not to be shown separate- 
ly in the map but were to be shown along with the Mal lands of 
the respective Mehals. This direction appears to have been 
carried out and a fresh map was prepared not showing the 7o Chaks, 
Weare unable to read the observations as in any way affecting 
the rights of the plaintiffs’ predecessors: the correction, as far as 
we can gather, was made in accordance with some rule, order or 
procedure under which lands of Kam-faidad (less than 50 bighas in 
area) though revenue-free were not to be separately shown in the 
Thak., Why this rule order or procedure should have been applied 
to these lands of which the area in the aggregate was 413B. gC. is 
a matter which we do not understand. But whatever that might 
be, ‘we cannot possibly read the remarks in the Thak maps as 
suggesting that there was some other order of some competent 
authority in the proceedings under Reg. II of 1793 which 
varied the Robokari or that the lands which had till then been 
revenue free were by reason of the correction made in the Thak 
map thenceforth became only rent-free. It should be noted here 
that there is nothing to show that the plaintiffs’ predecessors were 
parties to the order under which the correction was made .or 
that the said order was passed in their presence or with notices 
to them. It is true that the signatures of some persons . who 
purport to have been their agents are to be found on the corrected 
copy of the map. But from those signatures no admission on 
their part can possibly be inferred, because the same signatures 
also appear on the map first prepared and may have been copied 
into the corrected map, which was not a new mapin any sense 
but only a copy of the old one with the Chaks removed from it, 
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_ As against these matters which the deferdants baye put forward 
to destroy the effect of the Robokari the plaintiff has produced 
the copy of the B Register of revenue-free lands kept under 
Sections g and ro of Act VIII of 1876. This copy shows that in 
Estate No, 56B which is the estate in which the lands are claimed to 
lie the plaintiffs’ predecessor had 136 Ac. 1 R. 24 P.=413 B. 9 C. of 


revenue-free lands of Debuttor Kasba. To discredit this entry two 


objections have been taken. It has been said that plaintiffs’ prede- 
cessor is described in it not as shebait but as proprietor; but 
this objection, in our opinion, has no substance because the lands 
are described as Debuttor Kasba and that is enough. Another 
objection urged is that the property is designated in the entry as 
Mohisnoti. This objection also is not of any substance because 
Mohisnoti appears to have been the first of several Mouzahs 
hamed in the Robokari and it may have been copied into the 
register aS a comprehensive word indicative of all the Mouzahe. 
That the entry relates to the lands of the Debuttor concerned is 
a matter about which there can hardly be a doubt: the name 
Debuttor Kasba is there and the area exactly tallies, The Subor- 
dinate Judge is of opinion that this entry in the B. Register entry 
(Ex. 15) should not be relied on as there are certain mistakes in 
column (e) The mistake, however, is not of a vital character as it 
consists only in a slight misappreciation of the exact words of the 
Robokari, in that it is said in this column that the claim of the 
Government for resumption in Suit No. 288 of 1839 (which was the 
suit to which the Robokari relates) was dismissed on the finding 
that the lands were valid Lakheraj because the Sanads were found 
to be binding and the lands were valid lakheraj, whereas in reality 
no Sanad was filed so far ss Debuttor Kasba was concerned but 
it was held, in effect, that there had been a Sanad but it was not 
forthcoming because it may have been lost or destroyed. 

The Subordinate Judge has found, and with this finding we 
agree, that the Cess Return submitted by the defendants or their 
predecessors and the Cess;Valuation Roll prepared in 1903 on the 
basis thereof Peeth Kali Debuttor was not mentioned as a rent-free 
estate under Towji No. 141. The learned Judge however, was 
not inclined to place any reliance on this omission, and has said, 
“There may be various reasons why the Debuttor was not shown 
in the return.” We are not prepared to agree in this remark. In 
our opinion, the omission appears to be a very important piece 
of evidence and requires a cogent, explanation. We do not think 
we tan hold, on the collection papers such as have been filed on 
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behalf of the defendants, that actual realization of cess by them 
from the plaintiff has been proved thereby; for that, much more 
satisfactory documentary evidence was necessary. These collec- 
tion papers have been prepared with an imaginary rental allotted 
to the lands and as showing that cesses had been amicably realized 
on the basis of such rental, It is admitted now that no rent 
was ever realised. Itis not unlikely that the revenue-officers in 
preparing the Khatians were misled by these collection papers. 
Nor again, are we prepared to regard the non-production of the 
plaintiff's collection papers in respect of Debuttor as“ very suspi- 
cious,” as the learned Judge seems to have thought, because we 
do not find how those papers could have thrown any light on the 
questions with which we are concerned. The Subordinate Judge 
has commented adversely against the plaintiff for not producing 
the chitfa of Debuttor Kasba which he admittedly has in his 
possession. The learned Judge thinks that the c#i#fas would have 
been a material piece of evidence, and has observed thus—‘This 
paper should have been produced to skow the natme of the plain- 
tiffs title and the description of the Debuttor given in it, ie., 
whether it is Siddha Lakheraj or not.” We are unable to appre- 
ciate the foice of this observation. The plaintifs possession is 
admitted—a matter on which the c#i#fa would have been relevant. 
A description of the Debuttor given in the cAiffa would hardly 
have been of any use to the plaintiff, and there is no reason to 
imagine that not having paid any revenue or rent for it at any 
time, any entry should have been made in it which might be read 
as an admission derogatory to a revenue-free title. The plaintiff 
has proved that in two years at least, ie. 1912 and 1914, cesses in 
respect of Towji No. 56B along with cesses due on other estates 
were paid by him direct to the Government. It has been argued 
that receipts of such payment for other years kave not been pro- 
duced ; but this argument is of no weight, because if there is a 
Towzi No. 56B, cess in respect of it must have been realised all 
through and from none else than the plaintiff who is the recorded 
proprietor of that Towzi. 

It has also been ccntended on behalf of the defendants that 
the plaintiff has failed to prove that the 413 B. 9 C. of 
land dealt with under item No. 6 of the Robokari are the 
lands of Khatian No. 632. Reliance in this behalf has been 
placed upon the statement contained in paragraph 9 of the 
written statement in which the question was raised. The state- 
ment runs in these words......... “ Even if any resumed property 
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had been released ag stated in paragraph 2 of the plaint, the 
sime is not the Niskar property mentioned in the plaint,” 
Issue No. rr as originally framed also raised this question, 
The issue was worded thus, “Is the plaintiffs allegations 
that the land in suit is known as Debuttor Kasba true? Was 
the land in suit included in the Bajeapati Lakheraj stated in 
the phint?” ‘The principal witness for the defendant, namely 
D. W. I Rebati Kanta Bhowmik, has deposed that he does 
not know any mouzth bewing name Debuttor Kasba, and that 
he does not know Towzi No. 56B. The existence of Towzi 
No. 56B and of a mouzth Debuttor Kasba, however, has been 
sufficiently proved by the B. Register (Ex. 15). That the 4136. 
9C. of land of Mouzih Kasba, Pargana Kalizram, mentioned in 
item No. 6 of the Robokari are the lands of Towzi No. 56B. 
which form Mouzth Dabuttor Kasba is also proved by the said 
Register in which the Robokari is expressly mentioned. Khatian 
No. 632 speaks of the Debut tor of Peeth Kali Thakurani, Mouzth 
Kaligaon, within Pargani Kalig aon. And P. W. I Hari Charan 
Talapatra has admitted that the Debuttor included in Towzi 
No. 56B is within Rajshahi, Bogra, Pabna and Dacca. From this 
it has been argued that the Robokari and the B Register might 
refer not to the lands of Kha tian 632 but to lands lying in some 
other district. The witness, however, has deposed that the plaintiff 
has no other deuttor in any other Kasba, that previously Kalizaon 
had been the nam> of the Pargana while Kasbı wis the name of 
the Mouzih, and that Mouzih Kasba his been recorded as Mouzih 
K aligaon in the C.S. Map: This was also what was deposed to 
by D. W. r Rebati Kanti Bhowmik for he said, “ Kasba Mouzi has 
been shown as Kaligaon at the time of the settlement.” In Ex. Y 
the Mouzawari Register of 1854, Kalig aon was said to be a Pargana 
and also a mehal within which lay Mouza Kasba. From these 
in our opinion, it sufficiently follows that the lands of the Robokari 
and of the B Register are the lands concerned in this suit, 
Besides, notwithstanding that the point was raised in the written 
statement and in the issue as aforesaid, the case appears to have 
been fought out in the Court below asif the only two alternatives 
were whether the lands of Khatian No. 632 appertained to Towzi 
No. 141 or to Towzi No. 56B. It appears that the eleventh issue 
as reproduced in the judgment does not contain the second part 
of it as origina ily framed. For the reasons given above, we think 
we must hold that the plaintiff’s revenue-free title to the lands of 
Khatian No. 632 or such of the said lands as still belongs to him, 
imust be held to have been established. 


Vou, LVIIL] ‘ HIGH COURT. : 


The other objections which the defendants have also taken: to 
resist the decree asked for in this case will- have to be considered 
now. Wa H S 

The first objection is on the ground of Section 1o09 of the 
Bengal Tenancy Act as it stood before the amendments of 1928, 
The suit under Section 106 of the Bengal Tenancy Act was insti; 
tuted upon the allegation that Mouzah No. 106 Kaligaon ‘was 
really a revenue-free Debuttor Mehal not included in Towzi No. 141, 
which is the zemindari of the defendants, but in Towzi No 47B 
of the B Register and it was prayed that on a declaration being 
made to that effect Khatian No. 632 might be corrected by 
deleting No. 141 and inserting 47B in its place and by making 
other alterations which would show that the superior interest 
belonged not to the defendants but to the King Emperor on 
declaration of the Niskar Debuttor interest. Now the present 
Suit in which it is alleged that the plaintiff has a revenue 
free title to the lands inasmuch as they are included in Towzi 
No. 56B of the B Register, in our opinion, cannot be regarded as 
a suit concerning a matter which was the subject of the suit under 
Section 106 of the Bengal Tenancy Act, because in that suit what 
was alleged was that the lands were included in another revenue- 
free Towzi namely No. 47B of the said Register. It is true that 
the decliration as regards the lands constituting a revenue-fres 
Debuttor which was asked for in that suit was similar to the 
declaration prayed for in the present suit, but in that suit the 
said declaration was only asked for as prefatory to the real relief 
chimed namely the correction of the record. -A declaration by 
itself being outside the scops of avsuit under Section 106, a prayer 
for such a declaration made in a suit under Section 106, cannot 
„bar a similar prayer in any subsequent suit. We, are pf opinion there 


fore that Section 109 of the Bengal Tenancy Act does not operate ` 


as a bar to the maintainability of the present suit. The next 
ground urged is that the suit is barred by the principle of ves 
judicata by reason of the fact that in Rent Suit No. 2276 of: 1924 
the plaintiffs defence, ‘which is substintiuly his ground of gction 
in the present suit, was overruled. That suit wis instituted and 
tried in the Court of the Munsiff, in which Court the present suit 
having regard to its valuation: ‘could not have been entertained, 
The’ Subordinate Judge has held. that ‘the Suit has not been over. 
waluéi and has given adequate reasons for such a conclusion, 
Nothing has b2en shown to'us on which we can dissent from this 
“view. which he has tiken.” And forthe. purposes of res judicata it 
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is the competency of the Court of the first instance that has to be 
looked to. We think we must hold that the ground as to zrs- 
judicata fails. : 

Thirdly, it has been argued that the appeal is imperfectly 
constituted as the Secretary of State, who was made a party to 
the suit in the Court below, has not been impleadei as a respon- 
dent in the appeal. The Secretary of State did not appear in the 
Court below and we are not satisiei that he was a necessary 
party in the sense that in his absence the suit could not proceed. 

Lastly, it has been contended that the suit is time-barred, 
because the plaintiff if he wants to have a declaration relating to 
an entry in the record of rights must come within six years from 
the date of its final publication. The Subordinate Judge held 
that the suit was within time as it was instituted within 12 years 
from the date of the final publication. Possibly, such a view could 
be taken if this were a suit for recovery of possession on a declara- 
tion of title or on a declaration that the entry was wrong. The . 
present suit notibeing a suit of that description the learned Judge’s 
view cannot be upheld. At the same time we are of opinion that 
so long as the entry did not injure the plaintiff he need not have 
‘come to Court at all. It was really the decision of the trial Court 
in Suit No. 2276 of 1921 which was pronounced on the 6th May, 
1922 that afforded the plaintif a cause of action. As the plaintiff 
instituted this suit within 6 years of that date, the suit, in our 
judgment, was laid in time, Art. 120 of Sch. I to the Limitation 
Act being the article applicable to it. 

The question then arises, what relief is the plaintiff entitled to 
in this suit. There are no averments in the plaint, nor has any- 
thing been established such as would justify a declaration being 
made agiinst the validity of the decree in suit No. 2246 of rgar, 
It was a contested decree based on proper materials; the Khatians 
on the basis of which the claim was made in the suit were chal- 
lenged but the challenge failed on the merits. It is clear therefore 
that a declaration against the validity of the decree is not possible. 
It follows from this that the permanent injunction that has been 
asked for restraining the defendants from executing the decree 
must also be refused. Indeed no such injunction could under 
any circumstances be any longer issued, because the decree has 
already been realised. But the plaintiff, in our judgment, is 
entitled to the declaration he has asked for as regards the lands 
being revenue-fre: and such other declarations as would make the 
said declaration of his title effective. It has been contended on 
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behalf of the defendants that if only declaratory reliefs are granted 
the suit would offend against the proviso to Section 42 of the Speci- 
fic Relief Act. But it does not appear to us that the plaintiff 
stands in need of any other consequential relief. Where such is 
the position a suit for a mere declaration is not incompetent. 
Courts haye ample inherent powers and indeed it is their duty to 
shape their declarations in such a way that they may operate to 
afford the relief which the justice of the case requites. l 

Our order, therefore, is that the appeal be allowed, that the 
decree of the Court below dismissing the suit be set aside and 
that a decree be pissed in plaintiff's favour declaring that the lands 
covered by Khatian No. 632 of Mouzah Kaligaon No. 166 consti- 
tute a revenue-free Debuttor of Iswar Peeth Kali Thakurani 
included in Towzi No. 56B of the Rajshahi Collectorate, and that 
the defendants as proprietors of Towzi No. 141 of the said Collec- 
torate are not entitlel to realise any cess in respect of these lands. 
The rest of the plaintiff’s claim in this suit should be dismissed. 

The appellant will get his costs in both the Courts, Pleader’s 
fee in the Court below being assessed at Rs. Iso and hearing-fee 
in this Court at ro Goll Mohurs. 


A. T. Me Appeal allowed, 


Before Mr. Justice SN. Guha and Mr. Justice C. A. Bartley. 


JERMAN GOMEZ 
V, 
RAM KUMAR KAIBARTA AND OTHERS.* 


Ejectment, suit for by one co;sharer landlord, if maintainable -Form of.decree. 


A co-sharer landlord who had made the other co-sharer landlords proforma 
defendants, was competent to maintain a suit for ejectment and he was entitled 
to get a decree for recovery of possession to the extent of his share, jointly with 
the proforma defendants in the suit. 


Appeal by the Plaintiff. 

Suit for recovery of khas possession, 

* Appeal from Appellate Decree No. 859 of 1931, against the decree of Babu 
Debendra Chandra Biswas, Subordinate Judge, 1st Court of Backarganij, 


dated the 20th November, 1930, modifying the decree of Babu Satinath Das, 
Munsiff, 4th Court, Barisal, dated the 11th of May, 1929. ` 
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The material facts appear from the judgment. 
`` Mr. Jatindra Nath Sanyal for the Appellant. 


Messrs. Charu Chandra Chowdhury and Lswar Chandra Cha- 
kravarty for the Respondents. 

The judgment of the Court was as follows : 

This is an appeal by the plaintif in a suit for recovery of 
khas possession as also for arrears of rent and mesne profits, The 
claim for possession as made in the suit, was resisted by the 
contesting defendants. The case for the defendants was that no 
notice had been served upon them. The trial Court on the 
materials before it passed a decree in favour of the plaintiff, and 


directed that khas possession be delivered to the plaintiff ; on 


appeal, the decision of the trial Court was reversed. The learned 


„Subordinate Judge observed that though the notice was served 
at the instance of all the landlords only one of them had evinced 


a desire to eject the tenants and that ejectment could not be 
allowed, unless the whole body of landlords joined in bringing 
the suit, and further that service of notice was one thing, and 
the determination tə follow it up by a regular suit was another 
thing. In the above view of the case the prayer for ejectment of 
the defendants was disallowed by the Court of appeal below. It 
appears to us that the tenancy was effectively determined after 
notice to the tenants had been given on behalf of the entire body 
of landlords interested in the tenancy. 

The question that next arises for consideration, is, whether 
one of the co-sharer landlords could get a decree for ejectment of 
the defendants in view of the fact that the other co-sharer landlords 
did not join him as plaintiffs in the suit. In our judgment the 
proper course to follow is to hold that the plaintiff who had made 
the co-sharer landlords proforma defendants in the suit for eject- 
ment, was entitled to get a decree for recovery of possession of 
the property in suit, to the extent of his share, jointly with the 
proforma defendants in the suit. 

In view of the conclusion we have arrived at, the decision and 
decree passed by the Court of appeal below are modified in the 
manner following—the plaintiff-appellant will recover possession of 
the jalkar in suit jointly with the co-sharer landlords, proforma 
defendants in the suit. 

The parties will bear their own costs in this Court and in the 


Courts below. - 


P.N RU MH ` Appeal allowed in part. 
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SUKHADA KANTA BHA TTACHARJEE 
v. 


JOGINI KANTA BHATTACHARJEE -AND OTHERS, 


Hindu joint family—Dayabhaga School—Debts incurred for family purposes 
by the managing member, how far binding on the joint family—Mortgagee, 
tf entiled to sue on debt ignoring mortgage—Transfer of Property Act, 
Sec, 68, provisions of. 

All members of a joint family and all their properties divided or undivided 
are liable for debts contracted on behalf of the family by one who was authorised 
to contract them. 

An implied contract may be presumed in favour of a managing member of a 

Dayabhaga family from the fact that they were entrusted with such management 

by the other members of the family. 


Miller v Ranga Nath Moulik (1) referred to. 

‘When a debt has been contracted’ by the managing member of a joint family 
for a joint family purpose and the members have been benefited thereby the joint 
family and not the managing member becomes liable for it. 

Dwarka Nath Chowdhury v- Bungshi Chandra Saka (2) referred to . 


When a Karta of a joint undivided Hindu family borrows money on a 
prorrissory note for the purposes of the family or for meeting family necessities, 
the creditor can recover the money from all the members of the joint fam'ly 
although they were not parties to the note. 

Batshnav Chandra De v. Randhone Dhar (3) ; Hari Mohan Ghose v. Sourin- 
dra Nath Mitter (4) and Krishna Ayyar v. Xriginasmami Ayyar (5) referred to. 

Having regard to the provisions of Section 63 of the Transfer of Property 
Act, a mortgagee is not entitled to sue upon the debt-ignoring the mortgage. . 


Appeal by Defendant No. 5. 
The material facts appear from the judgment. 


Dr. Radha Binode Pal and Mr. Premranjan Ray Chowdhury 
for the Appellant, 


* Appeal from Original Decree No. 242 of 1929, against the decree of Babu 
Amulya Gopal Roy, Subordinate Judge, grd Court of Mymensingh, dated the 
gand of May, 1929. : ‘ J f 


(1) (1885) 1. L, R. 12 Calc. 389. 

(2) (1905) 9 C. W. N. 879. 

(3) (1906) t1 C. W. N. 139. : 5 
© (4) (1925) 41 C. L. J. 535% - 
(5) (1900) I. L. R, 23 Mad, 597. 
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Civi. Messrs. Atul Chandra Gupta, Iswar Chandra Chakravarty and 
1933. Hemendra Narain Bhattacharji for the Respondents. 

Sukhada Kanta pay! 

Bhattacharjee The judgment of the Court was as follows : 
í Jogin! Kanta The common ancestor of the parties to this suit was one 
Bhattacharjee, Kamala Kanta, He left three sons from whom three branches 
May, 3. of the family originated. From Ramani Kanta, the Barahishya ; 


from Durga Kanta, the Madhyam Hishya; and from Ananda 
Kanta, the Chhota Hishya. The plaintiff Jogini Kanta is the 
son of the eldest son of Durga Kanta, whose’ other three 
sons are not parties to this suit. The defendants Nos. 1 and 
2 are Udoy Kanta and Hridoy Kanta, two of the sons of Ramani 
Kanta whose other two sons Jamini Kanta and Kumud Kanta are 
the defendants Nos. 3 and 4 respectively. The defendant No. 5 
is the grandson of Ananda Kanta by his son Saroda Kanta. 

The plaintifi’s case was as follows:—That in 1313 Madhyam 
Hisya separated in mess from the other two branches which 
remained joint; that Saroda Kanta, father cf the defendant No. 5, 
the then head of the Chhota Hishya was the Karta of the joint 
family consisting of the said two Hishyas, but in and from 1317 
the defendants Nos. 1 and 2 Uday Kanta and Hriday Kanta 
managed its affairs; that on the 2zoth Magh 1317=3rd February 
1911 the defendants Nos, 1 and 2 as Kartas of the said joint 
family executed a mortgage in favour of the plaintiff and his 
father for a sum of Rs, 12,000 on account of certain dues and 
liabilities of the family to that extent for which the members of 
the family stood indebted to them ; that since then certain amounts 
were paid by the said two defendants from time to time on behalf 
of the family and a sum of Rs. ro thousand and odd remained due 
and that in the meantime a part of the mortgaged properties had 
been sold away. The plaintiff's father having died the properties 
left by him devolved on the plaintiff by inheritance, Treating the 
amount due as a joint debt of the defendants the plaintiff insti- 
tuted this suit praying in the first instance for a money decree 
against all the defendants. In default thereof he prayed for a 
mortgage decree against the mortgaged properties with the excep - 
tion of those that had been sold away. 

.The contesting defendant was the defendant No. 5, who alleged 
that the two branches of the family were not joint at the time 6f 
the loan nor were the defendants Nos. 1 and 2 Kartas of any 
such family ; that the debt was not incurred by the said defendants 
as Kartas or for purposes of the joint family or for legal necessity ; 
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and that his father Saroda Kanta or his branch was not benefited. 
He pleaded that the suit was the outcome of collusion between 
the plaintiff and the defendants Nos. 1 to 4. It was also pleaded 
that the claim agaist the defendant No. 5 was barred by limitation. 

The Subordinate Judge has made a decree in plaintiff’s favour 
against all the defendants for the amount claimed together with 
interest at 6 per cent per annum till realization and has ordered 
that such decree should be a personal decree against the defen- 
dants Nos, 1 and 2, and so far as it is against the other defendants 
their shares in the joint properties would be liable. 


The defendant No. 5 has appealed. As regards the facts found 
by the Subordinate Judge we think his findings are correct. He 
has found that the family was joint at the time when the mortgage 
was executed, that the Madhyam Hishya separated from the other 
two branches in 1313 but the properties of the three branches 
remained joint till 1334, that the debt was the dett of the joint 
family consisting of the said two branches ie. the Barahishya and 
the Chhota Hishya, that it was incurred for family purposes 
and for legal necessity and was ratified and acquiesced in by ail 
the defendants, that the mortgage was executed by the defendants 
Nos. 1 and 2 at a time when they were in charge of the affairs 
of the said joint family and that the transaction benefited the 
entire family including the defendant No. 5’s father and his branch. 

The Subordinate Judge has arrived at the aforesaid conclusion 
upon a most elaborate and extensive discussion of the materials 
on the record. On an examination of those materials and for 
reasons which he has given and which we see no necessity to 
repeat we think we must uphold those conclusions. The argu- 
ments addressed to us on behalf of the appellant has not shaken 
those conclusions in the least. If the findings stand, as in our 
judgment they must, the question of limitation also does not 
arise. 

The question which, in our judgment, requires serious consi- 
deration is whether it is competent for the plaintiff to obtain a 
decree of the character which has been made in’his favour. For 
this a careful analysis of the mortgage bond is necessary. - 


1. Udoy and Hriday purported to execute the bond in their 
individual and personal capacity and not as Kartas, nor members 
of a joint family. | 

2. As regards consideration,— 

(a) Rs, 5,000 was said to be on two heads: 
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Rs, 1,250 being the consideration for the sale of the mortgagee’ 
rights in a certain decree and in the property described in Sche- 
dule 1; and Rs. 3,750 as Nazir fora Miras settlement of their 
rights in the property described in Schedule 2, and (b) Rs. 8,000 
being due as the price of certain decrees and bonds, It was said 


` that out of the aforesaid amount of Rs. 5,000 and Rs. 8,c00 i.e. 


Rs. 13,000, Rs. 1,000 was to go in discharge ofa liability of the 
mortgagees under a decree. The balance Rs, 12,0c0 was the consi- 
deration for the mortgage bond. 


3. The bond was executed on the zoth Magh 1317 (= 3rd 
February 1911.) As regards date of payment it was stipulated,— 
“we shall pay off the entire amount, including interest, within 
the month of Chaitra 1318.” 


4. As regards security it was sail:—‘ As security for payment 
of the principal and interest we mortgage our absolute right in 
the 4 as. out of the 6 as. of the property of Schedule No. r below, 
and our Miras Ijara right under you Rabati Kanta Bhattacharjya” 
(plaintiff’s father) “in the ra. 6 gd. 2 k. 2 kr, share out of the 
properties of Schedule No. 3 below, and the absolute right of one 
Hriday Kanta Bhattacharjya in the properties of Schedule No. 3 
below.” 


5. It was also stipulatel thus:—“If even by the sale of our 
interest in the properties of the schedules below the entire amount 
due to you be not realised then you will be competent to recover 
the amount due to you by the attachment and auction sale 
of our other moveable and immoveable properties and by the 
airest of our persons,” 5; 


Now, it cannot be disputed that the general principle of Hindu 
law, in so far as it is based upon the principle of agency and is 
quite. apart from any 1eligious or moral duties, is that all members 
of a joirt family, anl therefore all their properties divided or 
undivided are liable for debts which may have been contracted on 
behalf of the family by one who was authorised to contract them.. 
(See Manu Chap. VIII Section 166 and Raghunandan Chap. V Set- 
tions 33 to 36, referred to in Mayne’s Hindu Law, paragraph 333). 
It is true that the present family is not a joint Hindu family strictly 
so called, nor were the defendants Nos. 1 and 2 strictly speaking 
Kartas thereof, nor ‘again are the other defendants, who are sought 
to be made liable for the debt, persons in the position of sons - 


: in a Mitakshara family with reference to a debt contracted by a 


father in such a family. But upon the findings of the Subordinate 
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Judge which we have affirmed the said two defendants were 
mancging members of a Dayabhaga family in whose favour an 
implied consent may be presumed from the very fact that they 
were entrusted with the management of the family estaté by the 
other members of the family [Miller v. Ranganath Maulik (I). 
And the proposition is well-settled that when the debt is con- 
tracted by the managing member of a joint family for a joint 
family purpose, the joint family and not the managing member 
becomes liable for it. [Dwarka Nath Chowdhury v. Bungshi 
Chandra Saha (2)|. The findings in this case go much further 
and are to the effect that all the members have been benefited 
by the transaction. There can therefore be no question’ that upon 
all general principles and under the Hindu Law in particular all 
of them are liable for the debt. The real question is what is the 
remedy of the creditor, the plaintiff ? 

The case has got some facts of its own. But before referring 
to them I propose to deal with a general question which if of some 
importance namely whether, when a mortgage of this character 
has been executed by two of the members it is open to the creditor 
to ask for a money decree against all, as the plaintiff has asked for 
asthe primary relief in this case. It has been argued that on 
principle there is no distinction between this case and that of a 
Karta of a joint undivided Hindu family who borrows money ona 
promissory note for the purposes of the family or for meeting family 
necessities, in which latter case it has seldom been doubted that 
the creditor can recover the money from all the members of the 
joint family, although they were not all parties to the notes [See e.g. 
Baishnav Chandra De v. Ram Dhonedhar (3); Hari Mohan 
Ghose v, Sourindra Nath Mitter (4); Krishna Ayyar v. Krishna- 
swami Ayyar(s)|. And it is said that between a creditor ona 
simple bond and a creditor on a mortgage bond there is no appre- 
ciable difference, and yet in the case of the former it is almost an 
ordinary incident for him to get relief against all the members of 
the family of the debtor. In the case of a simple bond or ofa 
promissory note the suit, if based upon the debt, can end in a decree 
against persons not parties to the bond or the promissory note, 
if their liability for the debt can be established. The distinction 


41) (1885) I. L. R. 12 Cale. 389. 
(2) (1905) 9 C. W. N. 879. 

(3) (1906) 11 C. W. N. 139 

(4) (1925) 41 C. L. J. 535. 

(5) (1900) I. L. R. 23 Mad. 597. 
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between a suit on the promissory note and a suit upon the debt has 
been clearly pointed out in Vithalrao v. Vithalrao (1). The question 
therefore plainly is whether a moitgagee is entitled to sue upon the 
debt ignoring the mortgage ? 

We have not been referred to any authority one way or the 
other directly bearing upon the question. But giving it all the 
consideration it deserves I have come to the conclusion that the 
question must be answered in the negative. It is tue that a 

‘creditor who takes a security in the shape of a mortgage cannot be 
-regarded as having foregone such rights as a creditor has under 
the general law. But it seems sufficiently clear from the provi- 
sions of the Transfer of Property Act that his general rights are i 
to some extent abrogated by that Act. For instance, his right to 
ask fora money decree is very much restricted by the provisions 
of section 68 of the Act, and itis perfectly clear therefrom that an 
action for debt is not the usual 1emedy of a mortgagee in India. 
“A simple mortgage, (such as'the one we have before us) consists of 
two parts : a covenant on the part of the mortgagor to pay the debt, 
and an agreement empowering the mortgagee to realise his money 
out of the property hypothecated. The mortgagee must ordinarily 
obtain a decree directing a sale in order to make his security avail- 
able. Inthe case of a simple mortgage therefore the mortgagee 
has, generally speaking, on the default of the debtor a twofold cause 


~ of action: one arising out of the breach of the covenant to repay 


and the other arising out of the hypothecation ; and he can sue the 
mortgagor on both the causes of action in one suit.” (Sir Rash 
Behari Ghose on Mortgage 4th Edn. Vol. 1 pages 66—67). But 
the mortgagee is not bound to sue for both the remedies simul- 
taneously ; as notwithstanding Or. II rule 2 of the Code of Civil 
Procedure he may brinz his action on the covenant first and then 
sue for the sale of the mortgaged property (Or. XXXIV r. 14 
Civil Procedure Code). Clause (a) of section 68 gives him the right 
ex contractu ; clause (b) gives him a right which the Courts have 
long recognised on equitable grounds because his security is lost 
or rendered insufficient due to no body’s fault, in which case the 
loss must fall on the owners ; and clauses (c) and (d) make the 
owner liable ex delicto. In the case of a simple mortgage it is not 
necessary that the mortgagor should promise to pay, and all that 
is required is that he must bind himself to pay but it is not neces- 
sary that he should expressly do so. As observed by their Lord- 


> 


(1) (1922) 25 Bom. L. R. 151. 
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ships of the Judicial Committee,—-“A loan prima facie involves a 
personal liability ; such liability is not displaced by the mere fact 
that security is given for the repayment of the loan with interest ; 
but the nature and terms of the security may negative any personal 
liability on the part of the borrower’ [Ram Narain Singh v. 
Adhindra Nath Mukerji (1)). And as held in the case of Benoy 
v. Debendra (2), a stipulation such as we have in this mortgage, 
that ifthe debt be not paid off by the sale of the hypothecated 
properties the mortgagee would be able to sell other properties of 
the mortgagor does not imply that the personal remedy is to be 
postponed to that against the mortgaged properties. But mort- 
gagee in respect of a simple mortgage, in view of the provisions 
of section 68 of the Transfer of Property Act, has, in my opinion, 
no cause of action fora relief in the shape of a decree for money 
independently of the mortgage and as apart from his rights as 
mortgagee. Where none of the clauses (b), (c) or(d) of that 
section are satisfied he can only sue on histights ex contracts 
upon the covenant under clause (a) aad it is not open to him to 
ignore the mortgage and fall back on the debt. 

So far as the present case is concerned there is a further diff- 
culty in the plaintiffs way. No cash money was advanced, and 
the consideration money of Rs. 12000 was made up of the items 
already stated. If the debt was to be sued upon it was the 
different items in respect of which the liability was to be pleaded 
and proved, and the mortgage could only be pleaded as evidence 
of admission or ackno wlelgment of the ssid liability. The plaint 
has not been framed in that way. On the plaint, as framed, the 
suit could not possibly be treated as a suit for recovery of the 
said items. 

The plaintiff could undoubtedly sue upon the personal covenant 
in the mortgage bond. His case as to the security being impaired 
or lost has not been mace out; but the covenant nevertheless 
is there. On that basis he could get a money decree against the 
defendants Nos. r and 2 cnly. That however is not the relief that 
he wants. On the facts found, however, there is nothing to prevent 
him from obtaining such reliefs as the law entitles him to asa 
mortgagee. The cCecree passed by the Court below will be set 
aside and the usual preliminary decree for sale in respect of the 
mortgaged properties will now be passed against the defendants 
Nos. 1 and z, 


(1) (1916) I, L. R. 44 Calc. 388 ; a5 C. L. J. 121. 
(2) (1911) 15 C. W. N. 722. 
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If eventually the proceeds of the sale are not sufficient for 
realization of the decretal amount, the plaintiff will have to apply 
for a decree for the balance and such a decree will also be available 


“to-him, 


The proper time for the plaintiff to rely upon the findings of 


fact arrived at up to the present stage, to which reference has 


already been made; will be when the question of a personal decree 
under Or. 34 Rule 6 will have to be considered. The question 


. will then arise whether upon the footing of the unrealised balance 
. being a partnership debt the plaintiff will not get a money decree 


for the same not only against the defendants Nos. 1 and 2 but also 
against the other defendants upon the principles underlying the 
decisions in Kiskun Pershad Chowdhury v. Tipan Pershad Singh 


(1), and Kandasami Goundan v. Kuppu Mooppan (a); and 


whether upon the footing of the balance being a partnership debt 
a decree would not be available to the plaintiff against all the 
defendants, the joint property being primarily liable and the 
separate property only in case it proved insufficient. This how- 


„ever is a matter on which we do not feel called upon to express 


any opinion at this stage. 

-The appeal is allowed, the decree of the Court below is set 
aside and a decree as indicated above is ordered to be passed 
with costs in the Court below against the défendants Nos. 1 and 


:2, and with no order for costs in respect of the other deféndants. 
-As regards the appeal, the appellant will get his costs from the 


plaibtiff respondent. 

Defendants Nos. 1 and 2 will have six months fom 3rd May 
1933 to make the payment of the decretal amount, 
P. N. R Appeal allowed. 


(1) (ig67) I. L. R. 34 Calc. 735 ; 5 C. L. J. 569. 
- (2) (1919) I, L R. 43 Mad. 421. 
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ABDUL JALIL AND OTHERS 
v. 
SM. MAHAMUDA KHATOON AND ANOTHER.* 


Bengal Tenancy Act (VIII of 1885, as amended by IV B. C. of 1928)—Appli- 
cation under Section 26 (F)—Transfer to a co-skarer by purchase—-Clause 
1(a) of the section, if applies—Sub section 8 of Section 26 F, if applicable, 
A tenant transferred his share in the tenancy to his wife who was also a 

co-sharer. Subsequently an application under Section 26 F of Bengal Tenancy 

Act was made by the landlord. The transferee contended that she being a 

Mahomedan co-sharer by purchase, her interest is protected under clause 1(a) 

and also under clause 8 of Section 26F of the Bengal Tenancy Act: 


Held, that, clause t(a) could protect the transfer if the interest of opposite 
party No. 1 which was existing at the time had not been acquired by purchase. 


Held further that the right of pre-emption under the Mahomedan Law 
would accrue only after the property had been sold to another person and not 


before 9 
Application under Section 115 of Civil Procedure Code and 


Section 107 of the Government of India Act by the Landlord 
petitioners. 


The material facts will appear from the judgment. 
Mr. Narendra Kumar Das for the Petitioners, 


Messrs. Chandra Sekhar Sen and Imam Hossain Chowdhury 
for the Opposite Party. 


-The following judgments were delivered : 


Mallik, J.:—This Rule is directed against an order by which 
an application made by the petitioners under Section 25F of the 
Bengal Tenancy Act to have the share of a holding transferred to 
them, was refused. The petitioners are the landlords and the oppo- 
site party No. 2 is one of the tenants in respect of the holding 
under them. In 1931 the opposite party No. 2 sold his share to 
his wife, the opposite party No. 1 for Rs, 40 and it was for the 
transfer of this share to them that the petitioners applied under 
Section 261. The petitioners application was refused on the 


* Civil Revision Case No 1391 cf 1992, against the decision of Mr. Muhamma 
Esahaquer, Munsiff, Fatickchari, deted 17th September, 1932. 
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ground that the opposite party No. 1 had been a co-sharer in the 
tenancy from 1927 and according to the learned Munsif the transfer 


- to the opposite party’ No. 1 was protected by the provisions of 


clause 1(a) of Section 26F. Clause 1(a) could protect the transfer 
if the. interest of opposite party No. 1 which was existing at the 
time had not been acquired by purchase. But Ex. 1 (a kobala) 


| Shows that it was by purchase that that interest had been acquired. 


That being so clause (a) afforded no protection to the transfer 
of 1931. 


Mr, Sen for the opposite party contended that the wife was 
not a co-owner of the tenancy as the transfer in her favour in 
1927 had been made without the consent of the landlords. But 
it appears that the -petitioners recognized the wife as a co-sharer 
tenant by 1ealizing rent from her subscquent to the transfer in 
her favour in 1927 and before rg29 when the new Bengal Tenancy 


~ Act came into force. 


“ Mr. Sen as a last resort.drew our attention to sub-section (8) 
of Section 26F and contended that under -tbe general law of pre- 
emption the opposite party No. 1 had the right to purchase the 
share which was transferred to her in 1931, the parties being all 
Muhammedans. But such a right would accrue only after the 
property had been sold to another person and not before. The 
general law about the right of pre-emption would not, therefore, 
be of any help to the opposite parties at present. 


The Rule is therefore made absolute with costs, one gold mohur. 
Let the transfer be allowed as provided for in Section 26F of the 
Bengal Tenancy Act. f 


Jack, J. :—I agree. 


D. M. G. Rule made absolute. 
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Held, that the possession of the mortgagor being permissive the mortgagor 
(tenant) would be deemed to have abandoned the holding. 


Fogesh Chandra Kundu v. Rai Saheb Radh+ Gotinda Rat (1) referred to. 


A settlement by a landlord which may be ineffective at its inception owing to 
the former tenant not having abandoned the holding at that time, may be valid 
“and effective after the abaddonnitat of thetholding by the tenant and section 43 of 
Transfer of Property Act governs stay ‘casés." 
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who had obtained settlement of the same as a tenant from the 
landlords, on the allegation that he was dispossessed by the defen- 
dant No. t who bad; as the purchaser of the lands in suit in 
execution of his mortgage decree against the tenant,—who had only 
non-transferable occupancy right in the lands,—obtained possession 
ofthe same. The case of the plaintiff was that thé lands in suit 


: appertained to the non-transferable ` occupancy holding of one 


Bhagaban Moral. „After Bhagaban’s death, the holding was aban- 
doned by his widow Sita Sundari, and the lands comprised in the 
holding were settled with the plaintiff by the landlords on the 12th 
Magh, 1321 B. S. : the settlement so made Ly the landlords was 
evidenced by a Kabuliit executed on the date aforesaid, which 
contained statement to the effect that the tenant having abandoned 
the holding, the landlords had the right to settle the lands. As 
indicated above the defendant No. 1 claimed to be in possession of 


“the lands as the purchaser ata sale in execution of his mortgage 


‘decree against Bhagaban Moral, the tenant. The tenant having no 
transferable right in him, the defendant No. 1 was according to the 
plaintiff, a mere trespasser. The claim as made by the plaintiff in 
the suit, was resisted by the defendant No. r. The fact of aban- 
donment as asserted by the plaintiff was denied by the defendant ; 
the title of the plaintiff to the lands in suit by virtue of the Kabuliat 
of 1321 B. S. was also contested. It is to Le noticed that the only 
contesting defendant in the suit’ was. the defendant No. 1, who 
according to the plaintiff, bad no title in him, being the purchaser 
of a non-transferable occupancy holding. The landlords who were 
made defendants in the suit, supported the plaintiff, a fact speci- 
fically noticed by the trial Court, in its judgment. 

The history of the litigation, appearing from the judgment of the 
Courts below, discloses a determined and persistent attempt on the 
part of the defendant No. 7 to obtain possession of the lands in suit, 
although his title to the same asa purchaser in execution of his 


‘own mortgage decree was not effective. There were two suits 
| brought by the defendant against the plaintiff, in both of which the 


decision of the Courts” ' went against the plaintiff, on the ground that | 
the tenant on the lande,—Sita Sundari, bad not abandoned the - 
holding. The Kabuliat under which the plaintiff ,claimed to be the 
tenant, was found to be ineffective, inasmuch as there Was no 
abandonment by the tenant of the lands appertaining to the holding. 
It is worthy of notice in this connection, that the landlords obtained 
decrees‘for rent against the pleintiff on the strength of the Kabuliat. 
of 1321 B. Sọ, and on one occasion, the decietal amount had been 
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deposited in Court by the plaintiff, and was withdrawn by the 
landlords, 

“The questions that apperr to have been raised on behalf of the 
defendant Nos x in the Court below, were many and various. . It 
was inthe fist place uiged, as it hag been urged before. ug, in 
support of the cecision of the Court of appeal below, dismissing 
the plaintiff's suit, afler ieversing the decision of the trial Court, 
which passed a decree in favour of the plaintiff entitling him ‘to 
recover Khas possession of the lands in suit, by evicting the defen- 
dants therefrom, that the plaintiffs claim in suit was barred by the 
rule of ves judicata. “In our judgment, there is no substance in the 
plea of zes judicata as raise] on behalf of the contesting defendant 
in the suit. Apart from the position that the. previous suits of 1917 
and 1924 were tried in the Munsiff’s Courts, the cause of action, and 
the fact of abandonment upon which the plaintifi’s claim in the 
present suit instituted in the Subordinate Judge’s Court, came into 
existence after the decision of the previotis suits. The complete 
abandonment by Sita Sundari of the holding, dates from the deci: 
sion in the suit of 1924; and the trial Court. was therefore rightin 
holding that the abandonment upon which present claim was 
founded, occurred after the disposal of the previous suits. The 
argument in support of the - appeal - by. the plaintif to -this 
Court, that the bar of res judicata did not apply to the or 
claim in suit, must accordingly be accepted. f | 

The point arising for consideration next, is whether there Was 
abandonment of the holding by Sita Sundari. On the facts found 
by the Courts below, regard being had tothe position that Sita 
Sundari’s possession after execution of:the mortgage decree by. 
the defendant No. I was permissive, the defendant having allowed 
her to possess the homestead, at her ehtreaty, it must be, on the 
authority of decisions of this Court, hellas a matter of law, that 
there was an abandonment of the holding [See in.this.connection 


Jogesh Chandra Kundu v. Rai Saheb Radha Gobinda Rai (1)). 
There having been abandonment of the holding, the quéstion | 


then arising for consideration was, whether the settlement with .the 
plaintiff of the lands in suit, as evidenced>by the Kabuliat of 
1321 B. S., could te treated as an effective settlement, regard 
being had. to the provision contained-in Section,43 of the Transfer 
of Property Act. The landlords defendants in the. ‘suit supported 
the plaintiff, and upon the finding arrived gt‘by the trial Court; 
not reversed in appeal, the landlords -withdrew the rent deposited 
by the plaintiff as tenant, after a decree for reht was passed against 
(1) (1g28) 32 C. W. N. 1627. 


147 


Civi. 
1953. 
Deb Nath Moral 


Sashi- Bhusan -Moral. 


148 


Civin. 


1933. 
— 
Deb Nath Maral 


v. 
Sashi Bhusan Moral. 


THE CALCUTTA LAW JOURNAL, [Vor LVIII 


him. In view of the above position, the settlement with the 
plaintiff which was ineffective at its inception in the year r32r 
B. S., became effective and valid, under the law, aS soon as- there 
was an abandonment of the lands in suit by the tenant, Sita 
Sundari ; and the validity of the settlement was recognised by the 
landlords themselves by withdrawing rent deposited by the plain- 
tiff as tenant, after a decree for rent had been passed against him. 
As the trial Court observed, the case is governed by the principles 
underlying Section 43 of the Transfer of Property Act, and the 
imperfect title created by the Kabulat of 1321, was perfected in 
consequence of abandonment of the holding by the tenant. In 
our judgment, the plaintiff has established his title to-the lands 
in suit as a tenant, in respect of the same, and there was no such 
preferential title in the defendant No. 1 which could prevail against 
that of the plaintiff. The decree obtained by some of the co-sharer 
landlords in the presence of the other co-sharers, against the defen- 
dant No. 1 could not confer any title on the defendant, seeing 
that the plaintiff’s title must be taken to have been perfected by 
the recognition of the plaintiff as the tenant, before there was a 
semblance of a title in the defendant No, 1. 

The above view of the case before us, entitles the plaintiff to 
a judgment in his favour, so far as the relief claimed by him in 
the suit is concerned. It remains only to consider some observa- 
tions made by the Court of appeal- below, which are apparently 
findings of fact in favour of the defendant No. 1 in the suit. In 
regard to the Kabuliat of the year 1321 B. S., evidencing settle- 
ment with the plaintiff by the landlords, the Court of appeal below 
has observed that the Kabulyat was a collusive and malafide 
document ; the rent decrees passed against the plaintiff have also 
been characterised as collusive. The exact import of this is not 
clear, seeing that there was no case of collusion or want of dona- 
fides involved in the case, The case ‘before the Court, regard 
being had to the pleadings of the parties, was that there was no 
abandonment of the holding by the tenant Sita Sundari, the widow 
of Bhagaban Moral, the original tenant; and that the landlords 
had never obtained Khas possession of the lands appertaining to 
Bhagaban Moral’s tenancy, the lands in suit, and could not 
therefore grant any settlement to the plaintiff ; the Kabuliat of r32r 
and the rent decree, obtained by the landlords were therefore of 
no avail to the plaintiff. The material issues raised for trial in 
the case were directed to these matters, and were not, and could 
not have any bearing-on any question of ' fraud, collusion or 
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want of Jonafides. Furthermore, for the purposes of the present 
litigation, collusion and want of doxafides,as noticed by the Court 
below, were wholly beside the points at issue, regard being had 
to the position taken up by the landlords, defendants in the suit. 
These landlords, as noticed by the trial Court, supported the plain- 
tiff. Furthermore, it could not be said that there was any fraud or 
collusion in the matter of the recitals in the Kabuliat of r321 
B. S.; there was no concealment by any party, nor was there any 
act fitted to deceive. There was of course, the statement as to 
abandonment of the holding by the tenant „regarding which it 
could, at most, be said that there was a misrepresentation on a 
mixed question of law and fact. The Kabuliat was followed by 
1ent decrees; and with reference to one of these decrees, it cannot 
but be held that the landlords having withdrawn the rent deposited 
by the plaintiff as tenant, there was recognition by the landlords, 
making the settlement in favour of the plaintiff complete and opera- 
tive. We are accordingly of opinion that the observations contained 
in the judgment of the Court of appeal below, in which the word 
collusion has been used, and the expression want of donafides 
has also been used, do not conclude the case against the plaintiff, 
in any way; and cannot be used in.favour of the defendant No. 1 
for the purpose of supporting his possession of the lands in suit, 
wholly unsupporte1 by any title. 

In our judgment, the conclusion we have arrived at as men- 
tioned above, is one in consonance with the justice of the case 
before us. The plaintiffs title originating froma settlement from 
the landlords or their agent, which settlement was recognised by the 
landlords by acceptance of rent, could not be allowed to be defeated 
by a person in the position of the defendant No. 1, the purchaser 
of lands appertaining to a non-transferable occupancy holding, and 
who has since his purchase been successful in keeping the plaintiff 
out of the lands, by asserting that the holding had not been aban- 
doned, contrary to his own acts, evidenced by his obtaining posses- 
sion as the purchaser in execution of his mortgage decree, and 
using the permissive possession of the widow of the original tenant, 
as a shield against the plaintiffs claim to possession. 

In the result, the appeal is allowed, the decision of the Court 
of appeal below, dismissing the suit of the plaintiff appellant is set 
aside; and the decision and decree of the trial Court, passed in 
his favour are restored. The plaintiff appellant is entitled to get 
his costs in the litigation throughout, including the costs in this 
appeal, from the defendant No. 1, TERAPON} in this Court. 

P Re hi Appeal allowed. 
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Before Mr, Justice D. N, Mitter and Mr. Justice Henderson. 


SAROJ RANJAN SINHA AND OTAERS. 
f V. 
JOY DURGA DASSI* 


Decres, execution of—Civil Procedure Code (. ‘Ack V of 1908) 0.21 R. 55— 
` Attachment of decree by the judgment-debtor—Decree holder. if can execute 
the decree, after giving a set-off. i 


““ An attachment order in favour of the judgment-debtor does not prevent the 
decree-holder from presenting his decree for money for execution, after allowing 
the decree of the judgment- debtor to be set off. 


Adhar Chandra Dass v. ‘Lal Mohtun Das (1) and Chanbasappas Nagappa 
Haveri v. Holi Basappa Motibennur (2) followed 

Appeal by the Judgment-debtors. 

Application for execution. . 

The material facts appear from the judgment. 


Messis. Bejoy Kumar Bhattacharjee and Santimoy Masumdar 
for the Appellants. 


AMessss, Rupendra Kumar Mitter: and Bijan Behari Mitter 
for the Respondent. 


The following judgments were delivered : 


_ Mitter, J :—This is an appeal from an order of the Subordi- 
nate Judge of Nadia dated the 9th July, 1931 made in the course 
of execution of a decree. It is necessary to state a few facts in 
order to determine the soundness or otherwise of the contentions 
raised on behalf of the judgment-debtors who are appellants before 
us. It appears that the decree-holder in the present execution 
case Joy Durga Dassi obtained a decree against the appellants for 
a sum of Rs. 6093 odd. It further appears that the judgment- 
debtors Saroj Ranjan Sinha and others obtained against the decree- 
holder Joy Durga Dassi a decree for a certain sum of money. Joy 
Durga put her decree into execution on the 15th November 1929. 
In that execution case she calculated the amount which was due 
to her and allowed a set of and the total sum after allowing the 
set off due to her came to about Rs, 6156 odd. Then Joy Durga 
instituted a title suit against the present judgment-debtors but 


‘Appeal from Original Order No. 408 of 1931, against the order of T. P, 
Chatterjee Esq, Subordinate Judge of Nadia,' dated the gth July, 1991. 

(1) (1897) I. L. R. 24 Cale. 778. ; 

(2) (1924) TL. R. 48 Bom. 485. 
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she failed in all Courts including the Privy Council and the costs 
awarded against her in favour of the present appellants have been 
stated to be about Re, 326 in the first Court, Rs. r004 in the 
second Court that is in the High Comt and £ 238 are the costs 
awarded against her by the Judicial Committee of the Privy Coun- 
cil. Onthe 29th November 1929 the present appellants applied 


for transmission of the order of His Majesty in Council to the lower: 


Court under the provisions of Order XLV rule 15 of the Code of 
Civil Procedure. After the said order was-transmitted it was open 
to Joy Durga to take the: plea of set of. Onthe roth December 
1929 Joy Durga made an application for set off of costs due to 
the judgment-debtors which came to about Rs. 4442. On the 11th 
December 1929 the Court executing the decree of Joy Durga, 
that is the Subordinate Judge of Nadia received a notice of attach- 
ment before judgment of the~decree which Joy Durga the decrce- 
holder had obtained against the present appellants. That order 
was mide in suit No, 167 of 1929. On the 15th January, 1930 
the same Court received another notice of attachment before judg- 
mentiniespect of another suit which is said to be numbered 6% 
of 1930. An objection was filed on behalf of the appellants that 
asthe decree sought 10 be executed by Joy Durga formed the 
subject matter of the present execution proceedings the property 
was directed to be attached and notice of attachment had been 
received by the Court of the Subordinate Judge that had the effect 
of arresting the execution of the decree of the present decree-holder 
respondent namely Joy Durga Dassi. This is the objection which 
was taken before this Court although it was not taken precisely 
in the present form befe the cxecuting Court. The precise 
objection which was taken before that Court is to be found in 
paragraph 8 of the petition of objection on behalf of judgment- 
debtors filed on the 3r5th February 1930 where the objection ran, 
in these terms: “These judgment-debtors have got the decree 
in money suit No. 167 of 1929 of your Honours Court and the 
decree in money suit No. 65 of the First Munsif’s Court at Krish- 
nagar. passed in favour of the decree-holder put under attachment 
before judgment. Under the circumstances, there cannot be any 
set off.” It appears therefore clear that the objection which is 
now taken before us is that the effect of the attachment before 
judgment brought about at the instance of the present appellants 
was to arrest or stay the execution of the decree of the present 
decree-holder against the judgment-debtors This argument which 
has been addressed to us will be dealt with later on. It will be 


rot 


Civic. 


1933. 
5 anja? 
Saroj Ranjan Sinha 
v. 
Joy Durga Dassi. 
Mitter, F 


162 
Civil 
1933. 
nS $ 
-Saroj-Ranjan Sinha 
v. 
Joy Durga Dassi. 
Mitter; F. 


THE CALCUTTA LAW JOURNAL. (Vor. LVIİI. 


sufficient to state he g that the objection which was taken did not 
prevail with the Subordinate Judge who remarked on this part of 
the case as follows A ‘In this case we'find that as soon as the 
decree-holder filed an application for set off the judgment- debtors 
brought suits and got the. decree of the decree-holder attached 
before’ judgment, thus making it impossible for her to realise 
her own dues while keeping their liabilities unpaid.” The Sub- 
ordinate Judge accordingly allowed the prayer of the decree- 
holder and allowed also the decree of the -judgment-debtors to be 
set off as against the decree of the decree-holder and execution 
was directed to be taken in respect of the balance. 

Against this order the present appeal has been haih and 
the main contention which bas been advancel before us is, as 
has already been indicated, that the execution of the decree can- 
not proceed against the appellant in view of the two requests made 
before the different Courts for attachment before judgment of the 
décree now sought to be executed. This argument is based on 
the provisions of Order XXI rule 53 of the Code of Civil Procedure. 
It is argued that where the decree sought to be attached was passed 
by another Court then by the issue to such other Court of a notice 
by the Court which passed the decree sought to be executed, 
requesting such other Court to stay the execution of its decree 
unless and until the holder of the decree sought to be executed 
or his judgment-debtor applies to the Court receiving such notice 
to execute its own decree. It is said that notwithstanding: the 
use of the words ‘or his judgment-debtor’ in clause (ii) after the 
words ‘executed’ the effect of the attachment isto stay the execu 
tion permanently. This view is opposed to the clear provisions 
of the statute. On the other hand it is to be noticed that the 
introduction of the words ‘or his judgment-debto1’ in Order XXI, 
rule 53 (b) (ii) after the words ‘to be executed’ in the Code of 
1908 give a legislative recognition to what has been understood 
to be the law, so far as this Court is concerned, so far back as in 
the year 1897 where Sit Francis Maclean Chief Justice observed 
with reference to the corresponding provisions of section 273 of 
the Code of 1882 as follows :—‘‘'The judgment-creditor still had 
an interest in the decree which he had obtained, and the attach- 
ment order did not prevent him from presenting the decree with 
a view to its execution. Such a step would not be adverse to the 
rights of his own judgment-creditor, as it would be for the interests 
of both, that, if possible, the fruits of the decree should be obtained 
by execution.” The’ introduction of the words “or his judgment- 
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debtor” in the Civil Procedure Code, 1882 really recognizes this rule 
‘of law which was stated correctly by Sir Francis Maclean in the case 
of Adhar Chandra Dass vw. Lal Mohun Das (1) to the decision of 
which refererice has just been made. --The learned advocate for 
appellarits Mr. Bhattacharjya has arguei with gteat force that if 
this view is taken it defeats the object which it was intended to 
secure by this provision of the- statufe. We :have to administer 
the law as we find it and the -express words of Order XXT rule 53 
as they now stand after amendment leave no room for doubt that 
it is open to both judgment-debtors and decree-holder in the present 
case to execute the decree which is the subject: matter of execution. 
That this is the correct view of law has also: been recognized by 
a recent decision of-the Bombay High Court in the case of Chan- 
basappa Nagappa. Haveri v. Holi Basappa Motibennur (2), where 
Sir Norman Matleod the Chief Justice observed with reference to 
the matter before him as follows: ‘Under sub-rule (3) the holder 
of the decree sought to be executed by the attachment of another 
decree of thg nature specified in sub-rule (1) shall be deemed to 
be the representative of the holder..of the attached decree and to 
be entitled to execute such attached decree in any manner lawful 
for the holler thereof.” Again he says “The stay does not pre- 
vent either the holder of the decree sought to be executed or the 
judgment-debtor from seeking to execute the original decree, and 
that being the case, time must be taken as running against them.” 

In another passage the learned Chief Justice also made the follow- 
ing remarks which may be us:fully quoted: “From another 
point of view this must be the necessary result of the proceedings 
under Order XXI Rule 53 (1) (b}. Otherwise the proceedings 
of the original decree-holier and his judgment-creditor might con- 
tinue over an unlimited space of time to the great disadvantage 
of the original judgment-debtor who might be faced with procee- 
dings in execution many years after the decree. has been passed 
without any intermediate steps being taken in aid,.of execution.” 
The view expressed in 24 Calcutta and 48 Bombay cases seems 
to be in consonance with common sense and we are therefore 
unable to, accept this contention of the appellant which must be 
overruled. The next ground taken is that there can be no set oft 
as there has been no application for execution of the decree by 
the judgment-debtors appellants and that there is only an applica- 
tion to this Court under the provisions of Order XLV, rule 15 of 


- (1) (1897) L L. R. 94 Cale. 778. 
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the Code of Civil Procedure for transmission of the decree of His 
Majesty in Council and it is said that as the appellants are entitled 
not only to the costs of the Privy Council but also to the costs 
of the two Courts below there:ought to be proper application for 
execution before Order XXI, rule 18 of the Code can be called 
into play. It is to be noticed, however, that this objection was 
not taken in the Court of first instance and we do not think that 
we should allow it to be raised atthis stage. This contention 
therefore fails, . 

The result is that this appeal fails and must be dismissed with 
costs. The hearing fee is assessed at two gold mohurs, 

Henderson, J :—I agree that this appeal must be dismissed. 
It has an air of unreality about it and it must have been brought 
for some ulterior purpose, The order which the appellants seek 
to set aside is an order to their advantage and I cannot see that 
they have got any grievance. 


A, TIM. Appeal dismissed. 


rm 


Before Mr. Justice M. N. Mukerji and Mr. Justice C. Bartley. 


GORACHAND BORHAL 
a | 
MOHIT KRISHNA KUNDU.* 


Valuation roll = Rent subsequently altered —Valuation™ roll unaltered—Basis 
of calculation, what to be—Cess Act (IX B. C. of 1880) Secs. 41(2), 37 


When the rent of a tenure was fixed at a certain rate and the cess valuation 
roll was prepared under the Cess Act upon that rate and subsequently the rent 
of the tenure was reduced but the valuation roll was not altered and cess was 
claimed on the rent subsequently fixed : 


Held, that the cess payable would be calculated upon the cess shown in the 
cess valuation roll under Section 41(2) of the Cess Act and not on the amount 
of rent which has been subsequently fixed. 


Held, further, that the remedy of a party was to proceed under Section 37 
of the Cess Act and get the valuation roll altered. 


~ Appeal from Original Decree No. 58 of 1929, against the decree of Babu 
Hem Chandra Das Gupta, Third Subordinate Judge, Alipore, dated the gth 
“November, 1927. 
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Appeal by the Plaintiff, 
Suit for rent. 
The material facts appear from the judgment. 
Dr. Bijan Kumar Mukherji and Mr. Manilal Bhattacharyya 
for the Appellant. 
No one for the Respondent. 
G Ae V, 
The judgment of the Court was follows : 


This appeal is against the decision of the lower Court as to the 
amount of cesses payable by the respondents, The material facts 
are that the latter hold a tenure under the plaintif appellants, the 
area of which was found, on measurement, in the year 1893, to be 
2,102 ighas. The rent of this tenure was fixed at Rs. 1,511 in accord- 
ance with the terms of the contract between the parties, and, in the 
valuation roll prepared under the Cess Act, the annual value of 
the tenure is entered as Re. 3913, and the rental as Rs. 1,511. 

In 79171, the defendants, respondents here, sued for abatement 
of rent on the footing that a large area of the tenure had diluviated, 
The suit was carried to the Privy Council, and in 1922, a decree 
passed under which the rent was reduced to Rs, 1,256-10-834, 

Plaintifis have now claimed arrears of rent and cesses for the 
years 1329 to 1332 B. S. at this rate of Rs. 1,256 odd, but allowed 
a deduction under Section 41, clause (2) of the Cess Act on the 
basis of that figure, and not on the basis of the figure, Rs. 1,511, 
which is actually shown in the cess valuation-roll, The practical 
result is that they claimed from the defendants Rs. 205-4-1834 
as cess, instead of Rs. 197-6 the amount payable according to 
the figures given in the yaluation-roll. 

The Subordinate Judge has held that they are entitled to 
recover only the smaller amount. He has said in effect that the 
Courts cannot go beyond the valuation-roll, and that, -until that 
roll is altered by the revenue authorities, it must be accepted as 
the basis of calculation for the determination of the cess actually 
payable. Hence the present appeal. 

The question is one of first impression, and it is conceded that 
there is no authority to guide us, The actual wording of Sec- 
tion 41(2) of the Cess Act is that the tenure-holder pays the entire 
amount of cess calculated on the annual value of the tenure, less 
a deduction to be calculated at one half the cessjrate for every 
rupee of the rent payable by him for such tenure. At first sight 
it might seem that this means the rent actually payable for the 
‘tenure, irrespective of what is stated in the valuation-roll, and 
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that there is a certain amount of inequity involved in allowing a 
deduction on the rent given in the valuationroll, ,when a .smaller 
amount is really payable or actually paid. But a careful reading 
of the provisions ef:the Act seems to us to indicate that its policy 
is to apportion the liabilities of the various parties on the basis 
of the valuation-roll, and that the superior is merely a conduit 
pipe through which the contribution of the inferior ultimately 
passes to-the Government. The annual value of an ‘estate or 
tenure is ascertained either on thé returns made.by the parties 
themselves or arbitrarily by the Collector, and it is the duty of 
the latter, under Section 34 of the Act, to note the amount of 
revenue on which the deduction specified in Section 41 is to be 
calculated. _Similarly,-it is the duty of the owner of the estate to 
make a return of the tenure- holders under him, and of the rents 
-which they pay. , ; On the basis of that 1eturn, the deduction allow- 
able un: Ser Section 41(2) of the Act is entered in the valuation-roll, 
Where the, tent of a tenure varies, as it has done in this case, so as 
to affect the liability to payment of cess as between the tenure- 
holder and his superior, it is open to the latter to proceed under 
Section 376 of the Act and.have the valuation altered. Where as in 
this case, the area of the tenure has decreased since its inception, 
its valuation presumably ies Well as the rent payable by the 
tenure-holder. : -£ 

. Since the liability to pay cess, as between ‘landlord and tenure- 
holder depends as much on. the. valuation of the tenure as on 
‘the.rent payable for it, we are of opinion that, so long as the 
annual value .remains unchanged, the cess payable by the holder 
of the estate remains unaltered. A part of that cess he realises 
from. the tenure-holder under Section 41(2), but to allow him to 
increase the tenure-holder’s contribution when the rent but not 
the valuation alters, is to enable him to. make an indirect profit i in 
-contravention of the principles of ARSTER on which the valua- 
tion-roll is. based. 

The roll itself suggests that this view is “the correct view. 
-Column 4 is headed “Revenue or rent or Chaukidari tax on 
which abatement is to be allowed under Section 41.” In this 
column the rental figure is given as Rs. 1,511. 

We think the Subordinate Judge has taken the right view of 
-the matter and we, accordingly, dismiss the appeal. There has 
been no appearance for the respondents and there will be no order 
as to costs. --- 

P.R. . Appeal dismissed. 
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Bejore Mr. Justice S. N. Guha and Mr. Justice C. Bartley, 


KUMAR MANMATHA NATH MITTER 


D. a ao a ae 
SARODA PROSAD CHAKRAVARTY.* 


Rent, if enkancible—Bengal Tenancy Act (VIN of 1885), Secs. 6, 103 B— 
Presumption, if can be rebutted by another presumption—T enure presumed 
to be existing from the time of Permanent Sthtlement— Condition under 
which tenme was held—Rent changed once in 18:8—Inference of presump- 
tion, a question of fact. 


Whether a presumption should be drawn from a certain state of facts proved 
before the Court, isa question of fact 


A piesumption in favou of landlord under Section 103 1B) of the Bengal 
Tenancy Act arising from the entry in the Settlement Khatian that the rent of 
the tenure was enhancible, is rebutted by a counter presumption in favour of the 
tenant from proof of the existence of the tenure from 1818, that the tenure 
existed at the time of the Permanent Settlement. The primary onus on the 
tenant was shifted on to the landlord by the evidence before the Court as to 
the existence of the tenure ın the year 1818 and by the further evidence showing 
pre-existence of the sam2. 


Ananda Chandra Poddar v Kunjo Behari Pal (1) referred to. 


Ii the tenure has been held from the time of the Permanent Settlemant, its 
rent.cannot be enhanced except as provided by Section 6 of the Bengal Tenancy 
Act. It Is for the landlord to prove that he is entitled to enhance the rent 
payable in respect of the tenure by the conditions under which „the tenure is 
held. ewe 

Simply on the finding that the 1ent was changed once in the year 1818 it 
cannot be held that the condition under which the tenure was held, was that 
the rate of rent payable in respect of the same, is enhancible. 


Kasi Nurul Huq v. Maharaja Birendra Kishore Manikya Bahadur (a) 
distinguished, i 


There is nothing to indicate in the present case that the history-of the tenure 
in question and the intention of the parties concerned are such that it would 
be inferred in favour of the landlord that there was no intention to fix the rent 
in perpetuity notwithstanding the fact that the rate of rent was once altered 
sin 1818, 


Appeal by the Plaintiff, 


* Appeals from Appellate Decrees Nos. 1756 and 1757 of 1931, against the 
decrees of R, R. Garlick Esq., Special Judge of 24-Perganas, dated the acrd 
February, 1931, affirming’ those of Mr. G. D. Sinha Roy, Assistant Settlement 
Officer at Joynagore, dated the 19th February, 1930, 

(1) (1908) 8 C. L. J. 177. 5 va 

(2) (1922) 38 C. L. J. 121. 3 
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Application for settlement of fair and equitable rent, 
The material facts appear from the judgment, 


Messrs. Amarendra Nath Bose and Hemanta Kumar Basu for 
the Appellant. 


Mr. Hira Lal Chakravarty for the Respondente 
C. A. V 

The following judgments were delivered. 

S. A. 1756 of IQ3Le 

This appeal tis by a landlord who had applied for settlement of 
fair and equitable rent in respect of a tenure claiming enhancement 
under Section 7(2) of the Bengal Tenancy Act. The application 
of the landlord was opposed by the tenant, on the ground that 
‘rent payable in respect of the tenure was not liable to enhance- 
ment although the entry in the settlement record of rights as 
finally published showed that the rent was liable to enhancement. 
The Assistant Settlement Officer by whom the case was heard in 
the first instance, came to the conclusion on the material, placed 
before him by the parties concerned that the evidence produced 
in the case was sufficient to rebut the presumption of correctness 
attached to the entry in the finally published Khatian, and that 
the rent payable in respect of the tenure in question was not 
liable to enhancement. The decision of the Assistant Settlement 
Officer dismissing the landlord’s application for enhancement of 
rent was affirmed on appeal by the learned Special Judge, 24-Par- 
gangs. The landlord has appealed to this Court. 

The first question arising for consideration in the appeal is 
whether thé Courts below are right in presuming in favour of the 
tenant respondent in this Court that the tenure in question was 
held from the time of the Permanent Settlement. On the materials 
placed before the Court, the date of the origin of the tenure could 
not be ascertained. There was no doubt a presumption in favour 
of the landlord under Section 103(B) of the Bengal Tenancy 
Act arising from the entry in the settlement Khatian that the 
rent of the tenure was enhancible; but the evidence adduced in 
the case raised a counter presumption®in fivour of the tenant, 
from the proof of the existence of the tenure from the year 1818 
(1225 B. S.) Whether a presumption should be drawn froma 
certain state of facts proved before the Court, isa question of 
fact; and both the Courts have come to the conclusion that from 
the facts proved, the inference could be drawn that the tenure 
existed at the time of the permanent ‘settlement. The primary 
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onus on the tenant was shifted on to the landlord by the;evidence 
before the Court as to the existence of the tenure in the year 
1818 and by the further evidence showing pre-existence of the 
same. [See in this connection the cass of Annada Chandra'y. 
Kunjo Behari (t)]. Ifthe tenure in question has been held from 
the time of the permanent settlement, its rent could not be 
enhanced except as provided by Section 6 of the Bengal Tenancy 
Act. It was for the landlord to prove that he was entitled to 
enhance the rent payable in respect of the tenure by the condi- 
tions under which the tenure is held. The Assistant Settlement 
Officer held that no part of the evidence proved any of the condi- 
tions laid down in Section 6 of the Bengal Tenancy Act, and 
the learned Judge in the Court of appeal below has agreed with 
that view of the case. The burden of proof was on the landlord 
to establish the conditions, and if the landlord could not establish 
that by the conditions under which the tenure was held he was 
entitled to enhance the rent, his claim. for enhancement must 
fail. Inthe case before us, the rent was changed once in the 
year 1818, and from that fact only we are asked to hold that the 
tent of the tenure was enhancible, the conditions under which 
the tenure was held being that rent could be enhanced by the 
landlord. In support of this position reliance was placed on 
behalf of the appellant, on the judgment of this Court ‘in the 
case of Nurul Hug v. Maharaja Birendra Kishore (a), in support 
of the proposition that where the original nature of the tenancy 


is not known, the fact that the .rent has been altered once nega-. 


tives the hypothesis that the rent has been fixed in perpetuity. 
Mookerjee, J.; in his judgment in the case mentioned above, 
dealing with the facts proved before the Court in the case before 


him, stated as follows: *— Here the history of the settlement of | 


1846 has been unravelled in detail ; it has been ascertained beyond 
doubt that the rate then taken as the basis was adopted as the 
rate fair and equitable at that time, and there was no intention 
to fix that rate in perpetuity. We hold accordingly that the Special 
Judge was right in his conclusion that the tenures are not held 
on the condition that the rate of rent was perpetually fixed at 
Rs, 3-15-6 in 1846 and that fair and equitable rent may accordingly 
be settled now, notwithstanding the fact that the rate of rent has 
not been altered since that period.” In view of what has been 


(1) (1908) SC. L, J. 177. 
(2) (1922) 38 C, L. J. 121. 
* At page 125— Repe 
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set out above it is not possible to say that in the case before us, 


‘it’ must be held ‘thatthe condition under which the tenure was 


held, was that-the rate of rent payable in‘ respect of the same 
was-enhancible;—simply on the finding that the rent was changed 
inthe year’ 1818. The basis ofthe judgment in Nurul Hugs 
case (1) referred to above was that from the history of the settle- 
ment and from other evidence in the case,-it was possible to 
ascertain beyond doubt that there was no intention to fix ‘the- rate 


-of.rent in perpetuity. We having nothing before us in the present 


case to enable us to come to the conclusion that the condition of 
the tenancy wa such that the landlord had the right in him to 
enharicé rent under the provisions of Section 6 of the Bengal 
Tenancy Act. “‘There-is nothing to indicate that the history of 
‘the tenure in question dnd” the intention of the “parties concerned 
were such that it would” be inferred in favour of the appellant in 
this Qouft, that there was nò intention to fix the rent in» perpetuity 
notwithstanding the fact that the rate of rent has not been altered 
since the year 1818. 

Yn our judgment the decisions arriv2d at by ‘the Courts below 
are correct, and must be affirmed and we direct accordingly. 

The-appeal i is dismissed with costs. The hearing fee is assessed 
‘at 2 gold mohurs, a | 


S.A. ‘1757 Of 1931. , 

. This appeal is to be governed by our judgment in Appeal from 
“Appellate Decree No, 1756 of 1931. n 

This’ appeal is dismissed, the decision of the Court of appeal 
below being affirmed. There is no order as to costs” in this appeal 


a 


A T Mo j Appeals dismissed. 


a Xi) ‘(to22) 33°C. L 'J. raz. 
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APFEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr. Justice C. C. Ghose. 


GOVINDA PROSAD SHAH AND ANOTHER. 
D. 
SREEMUTTY CHARUSILA DASSI.* 


Lease, determination cf—Tenant’s fixtures, right of removal of—Right when 
to be exercised—Transfer of Property Act (1V of 1882), Section 108 
clause (h), applicability of—Transfer of Property Act as amended in 1929 
how far modified the old law, 


The rule in Thakoor Chunder Paramanick's case (1) was not laid down asa 
local usage and such rule could not b2 regarded as a local usage of the city of 
Calcutta. A case of local usage regarding a lessee’s right of removal of struc- 
tures erected by him could be made by evidence or by prior decisions establish- 
ing the usage so as to make it judicially notorious. 


Clause (h) of Section 103 of the Transfer of Property Act was intended to 
be a complete statement of the tenant’s right as regards removal of fixtures. 
It was not intended that if the right given by clause (h) had been exhausted, 
the tenant would havea further right to remove the fixtures making out his 
right by the personal law or by the general rule of equity and good conscience. 


Sheik Hussain v. Govardhandas (2) referred to. 


Clause (h) of Section 108 as amended negatives any right to remove the 
fixtures after the time limited by the clause. It has extended the period within 
which the lessee could remove beyond the "continuance of the iease’’ to any 
further time during which the lessee is in possession of the property leased but 
did nothing more. 


Where a suit was brought on roth December 1930 for recovery of possession 
‘of pucca buildings and structures raised by a monthly tenant, the plaintiff being 
an assignee of the structures from the monthly tenant, the tenancy having 
determined on the 13th April 1928 anti the defendants having obtained possession 
long before the suit : 

Held (a) that the plaintiff's tenancy having determined in April 1928 and 
the time between 13th April 1928 and roth December 1930 not having been 
accounted for the plaintiff could not assert a claim to recovery of possession of 
the stuctures or to the value thereof. 


(b) that the case was governed by Section 108 clause (h) as unamended by 
the Act of 1929 of 


* Appeal from Original Decree No, 102 of 1932, against the decree of 
Mr. Justice Panckridge, dated the 15th July, 1932 in Suit No. 2323 of 1930. 

(1) (1866) B. L. R. Sup. Vol. 595 ; 6 W. R. 228. 

(2) (1895) 1 L. R. 20 Bom. 1. 
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Appeal by the Plaintiffs. 

The material facts appear from the following judgment of 
. Panekridge, J. :—The plaintiffs in this suit seek to recover 
certain structures situated at No. 187 Dharmahatta Street or their 
value. The defendant is the administratrix of the estate of her 
deceased husband, Akhoy Kumar Ghose and the premises No. 187 
Dharmahatta Street form part of that eslate. The plaintiffs also 
seek to recover mesne profits in respect of the site on which the 
structures stand. It appears that sometime in the year Igro a 


firm of the name of Kaly Charan Udit Narain became monthly 


tenants of the premises, and during their tenancy they erected the 
structures with which this suit is concerned. This firm on the 8th 


December 1921 executed a conveyance in favour of the plaintiffs 


for valuable‘consideration whereby they transferred these structures 
together with their right title and interest in the land tò the plain- 


‘tiffs. The plaintiffs took possession of the land and structures 


thereon and thereafter paid rent to the defendant. In January 
3925 the defendant purported to terminate the tenancy by notice to 
quit, but apparently there was some irregularity which made the 


‘notice invalid. Be that as it may, on the 26th August 1926 the 


defendant brought a suit for ejectment against the plaintiffs and 
a mortgagee of theirs who was in possession of the portion of the 


premises. On the roth August 1927 the defendant obtained a 


decree fer possession. The present plaintiffs filed an appeal against 
the decree and while that appeal was pending the defendant 
obtained possession of the premises and structures through the 
Sheriff of Calcutta. On the day after possession had been obtained, 
that is, on the 2rst December 1927 the plaintifts’ solicitors wrote 
to the solicitors of the defendant protesting against possession 
having been taken of the structures and enquiring what the defen- 
dant had to say in the matter. The defendant's solicitor replied 
denying the right of the plaintiffs to the structures. On the 3rd 
February 1928 the plaintiffs’ appeal was heard and a compromise 
was arrived at and a consent decree was passed whereby the decree 
made in August 1927 was set aside. The plaintiffs took no steps 
to obtain possession nor have they paid or tendered any rent in 
respect of the premises. The defendant made a fruitless attempt 
to have the consent decree get aside and on the 12th March 1928 
she served what is admittedly a valid notice terminating the 
monthly tenancy of the plaintiffs with effect from the 13th April 
1928. The plaintiffs’ case is that the notice to quit was served 
by the defendant’s cashier to whom the plaintiffs stated that they 
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claimed a right to the structures. The cashier referred the matter Civit, 

to the defendant’s Manager Jotindra Mohan Mitter. The plaintifs 1933; 

case is that tbe plaintif Kanayalala Shah on 13th March called Govinda Prosad Shab 
at the Manager’s Office and demanded permission to remove the 
structures. He says that Jotindra Mohan Mitter became extremely 
angry,and compelled him to leave the office. In these circums Ponekride F 
tances the plaintifs’ claim to be permitted to remove the structures 
and also ask for damages for their detention and alternatively for 
mesne profits. The only issue. of fact which I bave to decide is 
whether the story of the demand and refusal which 1 have summa- 
rised has been proved. In my opinion the plaintiffs have failed 
to establish the truth of their story. It depends- entirely on the 
oral testimony of the plaintiff Kanayalal Shah. I think this 
account of the interview with the cashier is clearly incorrect 
because a postal acknowledgment bearing the signature of Kanaya- 
lal Shah has been tendered in evidence by the defendant and to 
my mind it shows that the notice to quit was served by registered 
post and not personally as Kanayalal Shah alleges.. With regard 
to. the interview which Kanayalal states occurred on the 13th 
March there is no ¢orroboration of any sort. The interview is 
denied by Jotindra Mohan Mitter. The correspondence of the 
preceding December shows that when at that time the plaintiffs 
desired to assert their claims to the structures they did so -by 
means of a solicitor’s letter. In my opinion if the intérview had 
taken place and was of the character suggested by Kanayalal Shah 
a solicitor’s letter would certainly have followed. In these circums- 2 
tances I hold that the plaintiffs have not proyed any demand for 

the structures during the period of the tenancy. That being so 

they clearly cannot . have the benefit of the provisionsof Section 108 
sub-section (h) of the Transfer of Property Act as unamended, and 

I have to decide whether they are entitled to claim to recover 

the structures apart from the provisions of that sub-section. 

Mr. Pugh has called my attention to the-case of Kanai Lal Jalan 

v, Rasiklal Sadhukhan (1). That wasa case dealing with mofusil 

properties and the Court was there of opinion that Section .108(h) 

of the Transfer of Property Act dil. not in the circumstances 

prevent the respondents from asserting a right to remove the 

structures after the. termination of the tenancy, and in taking this 

view the Court was influenced by the Full Bench decision in the 

matter of Zhakoor Paramanick (2). I think however that it must be 


Sm. Charusila Dassi.. 


(1) (1914) 19 C. W. N. 361. 
(2) (1866) B. L, R. Sup. Vol. 595. 
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remembered that the Full Bench case (1) was decided prior to ‘the 
passing of the Transfer of Property Act, and in common with the 
case of Kanai Lal Jalan v. Rasiklal Sadhukhan (2 )which was con- 
cerned with mofussil properties. The provisions of Section 108 of 
the Transfer of Property Act are subject to the absence of contract 
or local usage to the contrary No question of contract to. the 
contrary arises here and no local custom at variance with the -terms 
of sub-section (b) has been either pleaded or proved. I do not 
think that it is possible from the Full Bench case (1) to infer that 
this Court has held judicially that there is a local usage in Calcutta 
or in Bengal subject to which the provisions. of sub-section (h) 
must be read. Now reading the now repealed sub-section (h), 
which it is admitted is the sub-section applicable to this case, as 
it stands, it appears to me that the claim to remove the structures 
to be effective must, unless some local usage to the contrary is 


-pyoved, be made during the continuance of the tenancy. That 


disposes of the claim to the structures. I have also to consider 
whether the plaintiffs are entitled to any sum.by way of damages 
or mesne profits in respect of the period or any part of the period 
during which the defendant was in possession of the premises 
prior to April 13th 1928. It appears to me that the only period in 


_ respect of which the claim can with any plausibility be made is 


the period from the making of the consent decree up to the ter- 
mination of the tenancy, that is a period of only 2 months and 
10 days. In this view, if I thought that the plaintiffs were entitled 
to compensation, that compensation would amount to a very small 
sum. However in my judgment the plaintiffs cannot succeed in 
their claim for mesne profits having regard to the provisions of 
Section 144 of the Code of Civil Procedure. If the plaintiffs 
had desired to resume possession in consequence of the original 
decree for ejectment having been set aside under the consent 
deeree, they should have made an application under that section. 
In my opinion the claim for mesne profits is part and parcel of 
their claim to be restored to possession and it must equally 
fail by reason of the section. 1 therefore think that the plaintifls’ 
case fails both on the facts and on the law. The cse must 
therefore be dismissed with costs on Scale No. 2. 

Against this decision the plaintiffs appealed. 

Mesers. A. K. Roy and P. M. Chatterjre for the Appellants. 

Messrs. A N Chaudhuri and S. C. Mitter for the Respondent. 
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The following judgments were delivered : moe 

-Rankin C. J :—This is an appeal by the -plaintiff from the 
Gecree of Mr, Justice Panckridge dismissing his suit, 

The .premises, No, 187 Darmahatta Street, form part of the 
estate of the late Akhoy Kumar Ghose of which the defendant 
is the administratrix, From rg1o these premises were let to the 
firm of Kali Charan Udit- Narayan as monthly tenants. These 
monthly tenants having erected certain pucca buildings theréon; 
assigned or conveyed to the plaintiff their interest in the premises 
and in the structures by a deed dated the 8th December 1921. 
In December 1927, the defendant having brought an ejectment 
suit, Obtained possession of the premises in execution but thé 
decree in ejectment was, by consent, vacated on the 3rd February 
1928 by an order passe] in appeal therefrom. In connection 
with these proceedings the present. plaintiff, on the 2rst of Decem- 
ber 1927 had by his solicitors written denying the right Of thé 
landlady to the structures. Although the decree had been vacated, 
the pl.intiff never got back possession; it appears that another 
tenant, one Harnandan, had been let ‘into possession in the me- 
anwhile and remained in possession till 1932. ‘The landlady, 
however, on the r2th March 1928, gave a valid notice to quit.arid 
the tenancy determined with effect from the 13th “April ¥o28: 
The plaintiff brought the present suit on the roth December 1936 
to recover possession of the buildings and structures erected’by 
his predecesgors in title on the land, or, in the aliru, the 
value thereof, with other reliefs. 

Two issues were contested before the learned Judge aud before 
us, The fitstisanissue of fact. The plaintiff says that when he 
received the notice to quitin April 1928, it was served on bim 
personally, that he then claimed the right to remove the structure’, 
that he was referred to the landlady’s manager, Jotindra Mohan 
Mitter, and made his claim to be permitted to remove the 
structures but that this chim was refused. The learned Judge 
has disbelieved this story which depends entirely on. the oral 
testimony of the plaintiff. The interview is denied by Jotindra 
Mohan Mitter and the learned Judge considers that the corres- 
pondence of December 1927 shows that if any claim had been 
refused a solicitor’s letter would have been sure to follow. Mr. 
A. K. Roy for the plaintif-appellant has taken us through the 
evidence in an endeavour to persuade us that the learned Judge’s 
finding of fact was wrong. I am, however, of opinion that no 
exception can be taken to it and that it is quite impossible for‘the 
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Court of appeal to find that the plaintiff on this issue has proved 
his case. There is a direct conflict of oral testimony between the 
plaintif and the manager and there is no such corroboration 
of the plaintiff's story as would entitle the Court of appeal 
to differ from the opinion of the learned Judge who saw the 
witnesses, : 

The second issue is one of law, Assuming that the plaintiff’s 
tenancy determined in April 1928, can the plaintiff, in this suit of 
the roth December 1930, assert a cliim to recovery of possession 
of the structures, or to the value thereof ? 

Before the Transfer of Property Act of 1882, the rule of law 
to be applied as between landlord and tenant to structures built by 
the tenant upon the lands demised was more open to dispute as 
regards property in Calcutta than as regards property in the 
muffasil. In Zhakoor Chunder Paramanich’s case (1) it was held, 
upon a consideration of Hindu and Muhammadan laws, that the 
English maxim guicquid plantafur was not in accordance with the 
usages and customs of the country, and it was accordingly laid 
down as a general rule that a tenant, or indeed any one except a 
mere trespasser, is entitled, if he has erected buildings on the land, 


to remove, the materials restoring the land to the state in which 


it was before the improvement was made, or to obtain compensi- 
tion for the value of the building if it is allowed to remain for the 
benefit of the owner of the soil, the option remaining with the 
owner of the land in those cases in which the building is not taken 
down by the builder during the continuance of any estate he may 
possess, It was afterwards considered, in Juggut Mohinee’s case 
(2) that this rule was laid down asa rule of equity ani good con- 
science to be generally observed in the muffasil, rather than a 
tule. of Hindu Law, or Muhammadan law applicable only when 
Hindu Law or Muhammadan Law was the personal law of the 
parties or of the defendant. In that case, it was suggested that 
in Calcutta in any case in which the personal law of the parties 
was not shown to apply, the law of equity and good conscience 
which was administered by the Superme Court, that is, generally 
Speaking, the English Law, would govern the matter. 

ı In 1880 Mr. Justice Wilson in Russichloll vy. Lokenath (8) 
had decided the case on the footing that a tenancy created by 
contract was required by section 17 of 21 George III Cap 70 
«`. (1) (1866) B. L. R, Sup. Vol. 595 (596) ; 6 W. R, 228 (229). 

© (2) (1882) I, L. R. 8 Calc. 582, 

« (3) (1880) I. L. R. § Calc. 688 ; 5 C. L. R 492. 
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(now section 112 Government of India Act) to be dealt with by 
the personal law of the parties. He applied the principle of 
Thakoor Chunder Paramanick’s case (1) toa kênang in Calcutta 
as being Hindu Law. 

Now the Transfer of Property Act of 1882 wasa Code which 
had for its object the enactment of a common law. If the right 
to buildings in Calcutta is to depend upon the personal law of 
the parties, or of the defendant, it is evident that great confusion 
would arise. In section 108 of the Transfer of Property Act, the 
lagislature set out what were, in the absence of a contract, or local 
usage, to te the rights and liabilities of lessor and lessee ina 
number of cardinal matters; and under “Rights and liabilities 
of the lessee” clause (h) enacted as follows: “The lessee, may 
remove at any time during the continuance of the lease all things 
which he has attached to the earth : provided he leaves the pro- 
perty in the state in which he received it.” This is the law under 
which the present case falls, though in 1929 clauge (h) was 
amended to run as.follows: “The lessee may, even after the 
determination of the lease, remove at anytime whilst he is in 
possession of the property leased, but not afterwards, all things 
which he has attached to the earth provided he leaves ne property 
in the state in which he received it.” 

Now, the question before us is whether, in addition to the 
right given to the tenant by clause (h) of section 108, as enacted 
-in 1882, to remove the fixtures during the term,’ a tenant to whom 
the statute applies has the right declared in Zhakoor Chunder 
Paramanick's case (1) to be applicable to those cases in which 
the building is not taken down by the builder during the contini- 
ance of any estate he may possess the right, namely, to remove 
the structures unless the landlord elects to take the buildings 
‘on paying compensation? If the answer to this question is ‘yes’, 
further considerations will arise as to the applicability of Zhakoor 
Chunder Paramanick’s case (1) to the town of Calcutta, 

In Kanai Lal Jalan v. Rasik Lai (2), a Division Bench of 
this Court had before it a case of a tenancy created by the mort- 
gagor after the mortgage. The mortgagee under the. mortgage 
decree sold the property so that the tenancy was suddenly deter- 
mined without any opportunity to the tenants to remove the 
buildings. The Court appears to have considered that -the rule 
in Zhakoor Chunder Paramanich’s case (1) might be regarded 


(1) (1866) B. L. R. Sup. Vol. 595 ; 6 W. R. 228. 
(2) (1914) 19 C W.N. 361. i 
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akak asa local usage within the meaning of section 108 ; and in any 


283; case considered it equitable that in the circumstances the tenant 
Govinda Prosad Shah should be allo wed to remove the buildings. It is, however, in my 
judgment, reasonably clear that the rule in Zhahoor Chunder 
aes Paramanick’s. case (1) was nol laid down as a local usage, and 
Mankin C.F. itis not possible, upon any view, to regard that rule as a local 

“usage of the city of Calcutta. Such a case might be made by 
evidence or by prior decisions establishing the usage so as to make 
it judicially notorious. 

Under the Transfer of Property Act, the question of-construc- 
„tion however still remains. Are the provisions of clause (h) 
intended to be a complete statement or definition of the tenant’s 
right to remove the fixtures, or is the clause limited to the question, 
What.can the tenant do as regards fixtures during the term? 
-Leaving his rights after the tenancy has ceased to be detcrmined 
‘by a consideration of the pre-existing case law. In my judgment, 
clause (h) was intended to be a complete statement of the tenant’s 
right as regards removal of fixtures. The legislature did not think 
‘fit to approve the qgutcquid plantatur rule; it thought fit to enact 
-a rule which might I think be intelligibly stated very shortly in 
‘terms of English law, namely, that all fixtures were to be tenants 
fixtures. It did not intend that if the right given by clause (b) 
“had ‘been exhausted, the tcnant was to have a further right to 
“remove the fixtures, making out bis right by the personal law or 
by the general rule of equity and good conscience which had hither- 
to prevailed. 

` This matter was discussed in Sheik Hussain v. Govardhan las 
(2), though in that case it would appear that the appellant’s claim 
was for compensation and not a claim to be allowed fo remove 
the buildings. - 

' In Lsmai Kani vy. Nasarali (3) a case decided upon the law 
prior to the passing of the Transfer of Property Act, it was held 
that under Zhakoor Chunder Paramanick’s case (1) the right of 

“the tenant was the right, to remove fixtures and not the right to 

-claim compensation for them on vacation, and it was observed 
that* “When the Transfer of Property Act was enacted, this rule 

“was adopted by the Legislature in Section 108(h)” and that the 

‘rules laid down by the Transfer of Property Act substantially 

‘reproduce the law as it stood before the Act.f “ It is, however, 
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(2) (1895) 1. L. R. 20 Bom. 1. (3) (1903) LL R.27 Mad 211. 
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noteworthy that clause (h) of Section 108 only provides for the 
tenant removing, ‘during the continuance of the lease’, all things 
which be may have attached to the land, and notbing is said as to the 
tights of the parties in respect of such things after the determina- 
tion of the lease, if they have not already been removed by the 
tenant. The question may arise whether the tenant forfeits all 
his rights in such things if he has not so removed them; and in 
absence of any contract on that point, the question will have to 
be solved with reference to ‘local usage,’ whatever may be the 
precise sense in which that expression is used in Section 108.” 
This case seems to be the origin of the suggestion that the rule 
in Thakoor Chunder Paramanich's case (1) may be regarded as 
a local usage and even the Hindu Law and the Muhammadan law 
referred to in that case might be regarded asa particular local 
usage. 

In 1913 the case of Angammal v M. M. S. Aslami Sahib (2) 
was decided by the Madras High Court on Letters Patent Appeal 
In that case a lady who had built a house upon the land was 
subject to a month’s notice to quit. The landlord filed a suit in 
ejectment, the tenant claimed a right to the superstructure built 
by her or its value. The landlord appears at one stage to have 
given the tenant notice to remove the structure within a fortnight 
“but this does not seem to have affected the decision. She did 
not do so but instituted a suit to declare that she was the owner of 
the house and that she was entitled to compensation for it or 
should be allowed to remove the structure. It was held bya 
majority that the tenant was entitled to reasonable time after the 
‘end of the tenancy to remove the structure. But White, C. J. 
considered that under Section 108 clause (h) of the Transfer of 
Property Act the tenant was not entitled to remove the building 
after the determination of the tenancy. He was of opinion that 
even assuming that by the previous law the lessor’s right to take 
the building after the expiration of the tenancy was subject to the 
lessee’s right to compensation, the law was alteie] by Sec- 
tion 108(h) of the Transfer of Property Act, and he approved the 
statement ina wellknown text book. ““Under the terms of the 
“clause, however, the tenant is no longer entitled to the alternative 


relief. He must remove or forego the materials which he is entitled - 


“to, unless he can establish local usage, or make out a case of 
estoppel against the landlord.” In this view the learned Chief 


(1) (1866) B. L. R. Sup. Vol, 595. 
(2) (1913) 1. L. R. 38 Mad. 710, 


$69 - 
Civ, 
1933. 
ayan? 
Govinda Prosad Shah 
Ve 
Sm. Charusila Dassi. 


Rankin, C. F. 


` 


go 


Civis 


.1933. 

e 
Govinda Prosad Shah 
v. 

Sm. Charusila Dassı 


Rankin, C. F. 


—— me 


THE CALCUTTA LAW JOURNAL, Vor. LVII, 


Justice concurred with Wallis, J., the trial Judge; that the right to 
remove a building is resthicted to the duration of the lease. 
Sankaran Nair, J.’s, reasoning was to the effect (a) that clause (bh) 
is only an enabling provision ; (b) that the opening words of Sec- 
tion 108 are to be rad solely as taking away the tenant’s right of 
removal during tre lease in cases where contract or local usage 
disallows such right; and (c) that the section does not touch the 
aights of the parties after the term has come to an epd. The last 
‘proposition would in my opinion bring back into Presidency Towns 
‘the rule of the personal law (as in Ausstchioll’s case (1) already 
cited) and the difficulties discussed in Juggut Mohinee’s case (2) and 
Dunia Lai v. Gopi Nath (3)., While the section is somewhat 
ambiguously worded, I consider that the intention of clause (b) 
‘was to declare the law and to substitute for a law dependent upon 
the personal law of the parties or general considerations of equity a 
definite principle, The legislature did not, in my judgment, 
intend to clear up the matter during the continuance of the term, 
and after the term to leaye it, as under the decision of Wilson, J., 
in Russickloll’s case (1) it remained, a question of Hindu or 
Muhammadan law, according to the personal law of the parties. 
‘Nor did it intend to leave open asregards any point of time the 
question whether in a Presidency town the rule of equity to be 
applied was different from the rule to be applied in the muffasil. 
~It established a principle inconsistent with the principle of guicguid 
Plantatur by declaring the tenant’s nght to remove, but it limited 
-and defined the tenant’s right to remove as aright to be exercised 
during the term. In so doing it failed to notice that cases of 
„hardship might ‘arise where a tenancy was suddenly determined, 
„e.g. by a mortgagee’s sale, by the action of Government in Land 
Acquisition proceedings. Even in more ordinary cases a practice 
:grew. up to postpone* execution under ejectment decrees in order 
«to enable the tenant to remove structures elected by him. The 
limit - produced . difficulties and these difficulties were the reason 
-of the amendment of 1929. It is clear that clause (h) as amended 
“negatives any rigbt to remove after the time limited by the clause. 
‘ The:present case falls to be decided by the unamended clause 
. but in my judgment no new principle was introduced by the amend- 


< ment. It extended the period within which the lessee could 


“remove beyond the “continuance of the lease” to any further 


(1) (1880) I L.R s Cale, 688. ai 
(2) (1882) I. L. R. 8 Cale. 582. < s 
(3) (1895) 1. L. R. a2 Calc. 820. ' , 
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“time during which the lessee is in possession of the pioperty leased, s Cites 


but did nothing more. After all the tenant’s right to remove is 1933; 
not two rights (1) to 1emove during the term and (2) to Govinda Prosad Shah 
remove after the term. In the original clause (b) I think the a Vis 
i A ; . ` Sm. Charusila Dassi, 
, phrase ‘during the contin uance of the lease’ has a negative value, ncaa! A 
(that the right to remove was intended to be declared as qualified Rankin, G, F, 
thereby. ' , 
As in the present case the time between 13th April 1928, and 
roth December 1930 1s not in any way accounted for, the plaintiff 
cannot claim to be within a reasonable time after the expiiy of 
` the lease. Even on the view upon which Aagammaly. M. M. S. 
Aslami Sahib (1) was finally decided, in accordance with the 
opinion of Miller, J., the plaintiff’s case must fail, and this appeal 
be dismissed with costs. 7 
Costello, J. :—I agree. 
- M. M. Chatterjee» Attoiney for the Appellants 
B. N. Basu & Co.: Attorneys for the Respondent. 


P. R, . . Appeal dismissed. 


(1) (913) I. L. R. 98 Mad. 710 


CIVIL REVISION. 


Before Mr. Justice Se N. Guha and Mr. Justice C. A. Bartley, 


Civin. 
HRIDOY KISHORE NANDI . ae 
HARI BHUSAN DEY AND oTHERs.* 4 August 10, 15. 


Court-fees—Suit for removal of Shebait—Plaintif’ valued the suit according 
to his choice—Court-fee, ad valorem, tf to be ‘paid upon the valuation of 
property belonging to Debutter estate z 


Where a suit was instituted on the allegation that the defendant had assumed í = 
office of the shebait of a private Debutter without any right to do so and had 


“T Civil Revision Casa .No. 981 of 1933, against the order of B. Mustaphi, 
Esq:, Additional Subordinate Judge, Alipore, dated 31st May, 1933. 
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been mismanaging the Debutter estate and misappropriating the income thereof and 
had committed acts of malfeasance and misfeasance so far as the Debutter estate 
was concerned and the prayers made in the plaint were for the removal of the 
Shebait, for declaration that the defendant had no Shebaiti right, for permanent 
injunction and for appointment of the plaintiff as Shebait (which was subse- 
quently withdrawn), but ro prayer for possession of the Debuiter property was 
made : - 

Held, that the object of the suit was to exclude the defendant (opposite 
party) from the management of the Debutter property and interference with 
the same, the valuation put in by the plaintiff and the court-fee paid thereon 
not being shown to be improper was gcod and the plaintiff need not pay ad 
valorem court-fee upon the valuation of the properties belonging to the Debutter 
estate. Pa 

Application for Revision under Section 115 of the Code of 
Civil Procedure and Section 107 of the Government of India Act. 


The material facts appear from the judgment. 


Syed Nasim Ali and Mr. Diptendra Mohan Ghose lor the Appel 
lant. 

Mr. Rupend ra Kumar Mitra for the Respondenes 

C. ALY. 

The judgment of the Court was as follows: 

The question in controversy between the parties in this case is 
whether ad valorem court-fees should be paid in view of the ra ure 
of the reliefs sought by the plaintiffin Title Suit No. 3 of 1932, in 
the Court of the Subordinate Judge, 24-Parganas. The prayers made 
by the plaintiff in the suit, the petitioner in this Rule, are set out 
in the application to this Court on which this Rule was granted. 
The plaintiff instituted the suit on the allegation that the opposite 
party No. 1 has assumed office of the Shebait of a private debutter, 
without any right to do so and has been mismanaging the Debutter 
estate and misa ppropriating the income thereof ; and has committed 
acts of malfeasance and mis feasance, so far as this Debutter estate 
was concerned. The prayers made in the plaint were mainly 
the following : 

1. A decree be passed for the removal of the defendants Nos. 1 
and 2 on a declaration that they have no manner of shebaiti right 
to the properties described in the plaint. 

z. After declaring that the descendants of the late Mathur 
Mohan Nandi have no shebaiti right, a decree be passed appoint- 
ing the plaintiff or any other competent person as shebait. 

3. A permanent injunction be issued in order that the defen- 
dants in the suit may not waste or possess the Debutter properties. 

4. A decree may be passed for appointment of the plaintiff 
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+ 


as shebait and for framing.a scheme for the due performance of 
the worship etc. Aand festivals of the deity after removing the defen- 
dants from the shebaitship. 

There were other incidental reliefs prayed for, by the plaintiff ; 
but there was, and there could not be any prayer for the possession 
of the Debutter properties. 

The view taken by the learned Subordinate Judge in the Court 
below is that the real motive of the suit is to get hold of the 
properties, and that however ingeniously the plaint might have 
been. drawn up the Court should not be deceived so as to 
allow the pliintiff to evade the stamp law, by nominally omitting 
a prayer for recovery of pcssession which is clearly the ultimate of 
the plaintif as can be well seen through. In the above view of the 
case, the petitioner was directed to supply within ten days, requisite 


ad valorem court-fees upon the valuation of the properties belong- ` 


ing to.the Debutter estate, viz, one and half lacs of rupees, less 
the ammount of court-fees already paid. The court-fees it may be 
mentioned were paid on Rs. aroo the valuation of shebaiti right, 
andon Rs. 50 the value of the relief for permanent injunction. 
The petitioner after this, applied for the amendment of the plaint 
withdrawing his prayers for the declaration of his shedaiti right 
and for the appointment of the petitioner as the shebait, in the 
place of the defendant No. 1. The application so made was 
rejected. 

In our judgment, on a careful reading of the plaint i in the suit 
it cannot be said that there wasa prayer for declaration that he 
was entitled to possession’ of the propérty, and such a` prayer 
could not be made in the case, as the plaintiff was not entitled to 
possession of the Debutter properties in his personal right. The 
petitioner was claiming to be the shebait; and even that prayer 
was eventually sought to be- amended. The object of the suit 
was to exclude the defendant No.1 from the management of the 
Debutter properties and interference with the same. The claim 
originally made was for the ceclaration of the shebaiti right and 
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by the subsequent applicition for amendment of the plaint, the - 


scope of the suit was further limited. In the above view of the 
case, we are unable to agree with the learned Subordinate Judge, 


in the orders made by him that the petitioner must pay ad valorem | 


court-fees on the valuation of the Debutter properties. There are 
no materials before the Court upon which it could be said that 
the reliefs claimed in the suit, regard being specially had to the 
application for amendment of the plaint, were undervalued, The 
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benefit which might accrue to the petitioner by reason of his 
success in the litization, or detriment which is likely to fallon 
the defendants Nos. r anl 2 if they are excluded from the Debutter 
properties as stedaiés, has not been shown to be more than Rs. 
2100. In our opinion therefore, the court-fee already paid on 
the valuation of the suit made by the petitioner has not been 
established to be improper in any way. ` 

- The orders passed by the learned Subordinate Judge on the 
315t May and the ryth July 1933, against which this Rule is 
directed, are set aside; and the suit as instituted will now be 
tried out by the lower Court, keeping in view the amendments 
sought to be made in the plaint, the prayer of amendment of the 
plaint being allowed. E 

The Rule is made absolute, the petitioner is entitled to the 
costs in this Rule. The hearing fee in this Court is assessed at 
three gold mohurs. i * 


P. R Rule made absolute. 


APPELLATE CIVIL. 
Before Mr. Justice D. N. Mitter and Mr, Justice Henderson, 


LATIFANNESSA BIBI AND OTHERS 
` D. 
MOULVI ABDUL RAHAMAN AND OTHERS. 


Partition Act (IV of 1893), Section 4, applicability of— Undivided fanily 
meaning of —Son-in-lawm living as a member of the father-in-law's family, 
ifa member of such family, 

` “Ther word “family ’’ includes not merely a-bady of persons who trace their 

‘descent from common ancestor but also a group of parsons 1elated in blood who 

live in one house or under one head of management. 


Khivode Chandra Ghosal v. Sarada Prosad Mitter (1) referred to. 


. “Appeal from Original Decree No. 11 of 1930, against the decree of Rash 


‘Behari Burman, Esq., Subordinare Judge of Dacca, dated the gth September, 


1929. : i 
Z: (1) (1910) 12C L. J. gas. DE : 
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‘ In order to constitute an undivided family it is not necessary that the 
members of the family should constantly reside in the dwelling house, ‘nor is it 
necessary that they should be joint in mess. 


The elements which must co-exist in order to attract the operation of Section h 
4 of the Partition Act are, (a) that the dwelling house sbould belong to an undi- 


vided family, (b) that the share thereof should have bzen transferred to a person 
who 1s nola member of such family, (c) that the transferees should sue for 
partition. 


Section 4 of the Partition Act was of general application and Mahomedans 
ale not excluded from the benefit of that section and the words “ undivided 
family’ within the. meaning of that sectlon means undivided family gua the 
dwelling house in question and a family which owns the-house but has not 
divided it. 7 


Sultan Begam y Debi Prasad (1) kereh to. | . 


Ordinarily a son-in-law would not be regarded whether with reference toa 
Hindu family or a Mahomedan family, as a member of the family but sometimes, 
a son-in-law who actually resides in the family of bis father-in-law for a number 
ot years ahd has practically taken up bis home with his father-in-law is regarded 
as a member of the father-in-law’s family. 


Gobinda Rani Dasi v. Radha Ballabh Das (2) referred to. 
Appeal by the Defendants, 2 
Suit for partition. 
The material facts appear from the judgment. 
. N. C. Sen Gupta and Messrs. Urukramdas caus 
mia a a for the Appellants. 
Messrs. Prakash Chandra Pakrashi and Birendra Nath Ghosh 
for the Respondents. 
The judgments of the Court were as follows : 
Mitter, J. :—This isan appeal by the defendants froma final 
decree in a suit for partition passed by the Officiating Subordinate 
Judge of Dacca on the gth of September, 1929. It appears that after 


the preliminary decree an application was made by one of the defen- 
dants for sale of the property in suit in accordance’ with the provi- 


sions of section 4 of the Partition Act (Act' IV of 1893). The- 


‘application of the defendants for invoking the principles laid down 
in the Parfition Act and’ directing the sale of the property in 
accordance therewith, was rejected by two orders of the Court dated 
respectively the rath of March 1928 andthe 26th of June 1929— 
orders Nos, 109 and 144 of the order sheet at pages 4 and 11 0f the 


(1) (1908) I. L. R. go All. 324. 
(3) (1910) 1a C. L. J. 173 
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paper-book, After the rejection of the application under section 4 
the Court appointed a ‘commissioner to effect the partition and 
the commissioner submitted his report and the final decree was 
passed on the date already mentioned. Against that decree the 
present appeal has been brought. It shoulj be observed here that 
the Cotrt proceeded to direct partition oy the commissioner 
notwithstanding the protest of the defendants whòsé application 
under section 4 had been rejected. 

:. In the present appeal the defendants have put forward the same 
contentions which they had raised before the Subordinate Judge and 
contend that in view of the provisions of section 4 of Act IV of 1893 
the Subordinate Judge should not have proceeded to direct any 
partition but should ‘have proceéded in accordance with the provi- 
sions of section 4. In’order to understand the contention so raised 
by the appellants a few facts should be stated. It appears that one 
Shamsuddin had a dwelling house in the town of Dacca comprising 
two plots of land which are described in Schedules r and 2 of the 
plaint. Shamsuddin died leaving him surviving two sons Ahmad 
Hossain and Taleb ‘who is defendant No. 3 in the present suit anda 


- daughter Najibunnessa. Abmad had a daughter Azgari “who was 


defendant No. 4 in the present suit and has died after the institu- 
tion of the suit. The plaintiff is the husband of Azgmi. Defendant 
No. rin the present suit is one Aftabuddin who is the son of 
Najibunnessa. Defendant No. 2 Fatima is the daughter of Najibun- 


- nessa. Aftabuddin died after the suit and his heirs have been 


substituted in bis place, Now, it appears that Shamsuddin conveyed 
by a Heba-bil-ewaj the whole of the second schedule lands to his 
wife Mashbi Bibi and r2 annas share of schedule 1 property to his 
son Taleb and 4 annas of the same to Najibunnessi. Taleb after 
the death of bis mother Mashbi Bibi became entitled to the entire 
16 annas.of Schedule 2 property. On the 8th of Baisakh 1327 B. S. 
corresponding to sometime in April 1920 the plaintiff purchased an 
eight annas share of both schedule lands from Taleb Hossain and 
commenced a suit for partition of the dwelling house which admit- 
tedly consists of these two schedules onthe strength of his pur- 
chase. The defendants Nos. 1 and 2 inMerited about 3 annas and 
odd share of the plot No, 1 from their mother Najibunnessa and 
they also purchased certain shares of both the plots from defendant 
No. 3- Taleb sometime in Baisakh 1327, B. S. The plaintifs 
purchase was in the name of his wife Azgari. The partition suit was- 
dismissed in the first instance. An appeal was taken to this Court 
and this Court came to the conclusion that plaintiff's purchase was 
| ae ae 


4 
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for himself and that his wife was really a Benamdar for him. The 
High Court set aside the decree of the Subordinate Judge dismiss- 
ing the plaintiffs suit and directed thata preliminary decree for 
partition be made andremitted the case to the Subordinate Judge 
for making the final partition in the suit, This was by a decree of 
this Court passed by Justices B. B. Ghose and Roy, on the arst of 
June, 1927. 

After the case was sent back applications were made, as has 
already been stated, by the defendants for taking proceedings under 
section 4 of the Partition Act (IV of 1893) as their contention was 
that the plaintiff was a stranger to the family. This contention was 
negatived by the Subordinate Judge by the two orders to which 
reference has already been made. The grounds on which the orders 
were made were that neither the plaintiff northe defendants were 
members of an undivided family. Both were strangers and pur- 
chasers from the same person and as both parties should be con- 
sidered to stand in the position of strangers to the family dwelling 
house in suit, the Partition Act has no application, It was further 
stated that the share of the dwelling house sold by defendant 
No. 3 to the plaintiff was sold with the express object that the 


plaintiff might continue to live there as before. Another ` 


ground on` which the decision of the lower Court had 
rested was that having regard to the fact that the dwelling house 
appeard to bea big one which could conveniently be partitioned 
amongst the co-sharers, section 4 should not apply and a direction 
was given to partition the property. It has been argued in support 
of this appeal that the conclusion of the Subordinate Judge, that 
the defendants are strangers and are not members of an undivided 
family gua the dwelling house, cannot be sustained. The word 
“family” has been construed liberally in previous decisions both 
of this Court and of the other High Courts in India, and the word 
has been held to include ngot merely a body of persons who trace 
their descent from common ancestor but also a group of persons 
related in blood who live in one house or under one head of 
management (see the case of Khirode Chunder Ghosal v. Saroda 
Prosad Mitter, (1) a decision of Mookerjee and Carnduff JJ., which 
so far as this Court is concerned seems to be the leading authority.) 
It was pointed out in that case that the elements which must cò- 
exist to attract the operation of section 4 of the Partition Act are 
(1) that the dwelling house should belong to an undivided family, 
(2) that the share thereof should have been transferred to a person 
(1) (1910) 12 C, L. J. 525. 
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who is nota member of such family and (3) that the transferee 
should sue for partition. And it was further beld in that case that 
the word ‘family’, as used in the Partition Act, ought to be given 
a liberal and comprehensive meaning to which we have just referred. 
It is not necessary to constitute an undivided family, the same 
case points out, that the members of the family should constantly 
reside in the dwelling house nor is it necessary that they should 
be joint in mess and a recent decision of the Madras High Court 
has gone to the length of holding that even if the members of the 
family dre divided in status, the Act will have application (see the 
case of Sivaramayya v.: Kapa Venkata Subbamma (1), where it 
was held that “whére a purchaser of a share ina dwelling house 


. from a member of a Hindu family, whose members although divided 


in status, occupy the house in common, stes for partition of the 
house against the members of the family, who is a defendant in 


-tbe suit, is competent to apply for the benefit of Section 4 of the 


Partition Act.” The question as to what the words “member 
of an undivided family” within the meaning of the Partition Act 
mean was also considered by a Full Bench of the Allahabad High 
Court [Sultan Begam v. Debi Prasad (2)). Sir John Stanley, the 
Chief Justice, pointed out thatthe section. of the Partition Act 
was of general application and that Mahomedans, which the parties 


. in the present case are, are not excluded from the benefit of sec- 


tion 4- of the Partition Act and proceeding further the learned 
Chief Justice pointed out that the words “undivided family” must 
be taken to mean undivided family gva the dwelling house in 
question and to be a family which owns the house but has not 
divided it The view taken in the Calcutta case referred to and 
by the Allahabad Full Bench has not been dissented from in any 
subsequent case. On the other hand, Mr. Justice Mukerji in 
the recent decision which has been reported in the unauthorized 
reports and which arises from an appeal from an Appellate Decree 
No. 1601 of 1925 decided onthe sth of January 1928 has given 


.the word “family” the same meaning as has been given in the 


earlier Calcutta case and in the Allahabad Full Bench [see Mi/ 
Kamal Bhattacharjya v. Kamakskya Charan Bhattacharjya (3)\. 
The principles being well established, we have now to examine 


- the facts of this case in order to see whether the Subordinate Judge 


was right in excluding the piovisions of Section 4 of the Partition 


(1) (1929) 1. L. R. 53 Mad, 417. 
(2) (1908) I. L. R go All. 324. 
(3) A. I. R. (1928) Cale. 539. 
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Act. It has been sought to be argued on behalf of the respondents 
-that the plaintiff was not a stranger at all within the meaning of 
the Act and that he was a member of the undivided family of 
which Shamsuddia was the common ancestor. It is difficult to 
accept this contention, for he was a son-in-law of Shamsuddin’s 
son Abmed. There is evidence in this case which has been 
referred to in the course of the argument that he was in Govern- 
ment service and hid really been living not as a member of 
Shamsuddin’s family ; of course, occasionally he used to go to 
his father-in-law’s place. Ordinarily a son-in-law would not be 
regarded whether with rference to a..Hindu family ora Maho- 
medan family, as a member of the family. Sometimes, a son- 


in-law who actually resides in the family of ‘his father-in-law for a - 


number of years and has practically taken up his home with his 
father-in-law, is regarded as a member of the father-in-law’s family, 
as is pointed out in Gobinda Rani Dasi v. Radha Ballabk Das (1) 
The evidence here discloses that that was not the case with the 
plaintiff here. On the other hand, there is, at any rate, evidence 
to show that shortly before the institution of the suit the plaintiff 
was, as a matter of fact, driven out of this family and that he was 
not a member cf the family at all. We have, therefore, no doubt 
that the plaintiff is a stranger and that consequently so far as the 
Subordinate Judge has held that the plaintiff is not a member of 
the undivided family, his conclusion seems to be right and we are 
in agreement with him. | 

Then arises the other question, namely, as to whether the 


defendants are members of the undivided family, gua- the dwelling - 


house. It aprears that defencant No. 1 was the son of Najibun- 
nessa, the daughter cf Shamsuddin. He is a sharer in whatever 
property was gifted away by Shamsuddin in favour of his mother 
to which he succeeded by. 1ight of inheritance. He is a member 
of the undivided family gua the dwelling house which has 
descended to him partly by right of inheritance and partly on the 
ground of purchase from defendant No. 3. Great stress has been 
laid on behalf of the respondents on the circumstances disclosed 
in the evidence that Aftabuddin who was in Government service 
in Calcutta had never been in the disputed dwelling house. We 
are unable to accept this view. Aftabuddin was certainly in 
possession of the property and it is not necessary, in order to 
become a member of the undivided family within the meaning 
of the Act, that he should be constantly residing in the house. 
(1) f1910) 12C L, J. 173. 
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It is not rightly that after Aftabuddin had succeeded to the inheri- 
tance he should not go to the dwelling house to which he 
succeeded ; as he was in Government employ and naturally he 
could not be in the dwelling house all the time. We are satisfied . 
on a consideration of the entire evidence that Aftabuddin and 
after him his heirs were members of the undivided family within 
the meaning of Section 4 and that a case has been made out by 
the appellant for the application of Section 4 of the Partition 
Act. 

The result is that the decree of the Subordinate Judge should 
-be set aside and he is directed to proceed with the case and apply 
the principles of Section 4 of the Partition Act and direct the sale 


- of the property in accordance therewith. 


It appears to us that the appellant might have moved the High 
Court for the setting aside of the orders made on the two dates 
to which reference has been made, namely, the rzth of March 
1928 and the 26th of June r929. If they had succeeded all these 
costs of the commissioner would not have been thrown away. 
In these circumstances, the appellant must bear the costs of the 
commissioner namely, Rs. 418-14 as. -o p. (Rupees four hundred 
and eighteen and annas fourteen on ly) as also the costs for stamps, 
namely, Rs. 37-8 as. o p. (Rupees thirty seven and annas eight 
only) and the payment of these costs will be a condition precedent 
to the re-opening of the enquiry under Section 4 of the Partition 
Act. These sums must be paid within a month of the arrival of 
the record in"the Court below. If these sums are not paid within 


ithe time aforesaid the appeal will stand dismissed with costs. 


The appellant is entitled to hisccsts of this appeal. We assess 
.the hearing fee at 3 gold mohurs, 
Henderson, J. :—I agree. 


P. R Appeal allowed. 
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Before Mr. Justice S. N, Guha and Mr, Justice C. A. Bartley, 
DEBENDRA NATH SARMA 


V. 


NAGENDRA NATH DUTTA AND OTHERS.” 


Possession, suit Jor—Exparte decree against Hindu widcw, if and when binding 
on the reversioner—Res judicata—Cioil Procedure Code (Act V of 1908), 
Sec. 11 Expl. 1V-—'Might and oughi’—Matter, when ought to be made ground 
of defence—l egal necessity —Enumeration of—Burden of proof—Purchaser 
Srom aidom, duty of— Recitals in deed of sale as to legal necessity—Entire 
evidence before Court—Debate as to burden of prov. 


A deciee passed ex parte against a holder of a woman’s estate under the 
Hindu law, may be binding on the reversioner, unless the decree can be impeached 
on some special ground: unless it can be showa that it was not obtained fairly 
and properly. 


The question whether any matter which ought to have been made a ground of 
defence within the meaning of Explanation IV to section 11 of the Code of Civil 
Procedure, must depend on the particular facts of each case. Asa rule of general 
application, it may be said if the introduction of a matter into a suit is necessary 
for a complete ard fina] decision of the right claimed by the plaintiff therein, 
it must be deemed to be a matter which ought to have been made a ground of 
attack or defence in that suit, unless the matters in thatand in the subsequent 
suit are so dissimilar that their union might lead to confusion. 


Kameswar v. Rajlyumazi (1) followed. 


The predecessors of defendants Nos 1 to 3.1n the present suit brought a suit 
against a Hindu widow, who was defendant No. 1 in the previous suit, and defen- 
dants Nos. 2 and 2, the plaintiffs in the present suit, and other persons, for reco- 
very of possession of the lands in suit on declaration of their title on the allegation 
that they acquired title thereto by purchase from defendant No. 1 and the father 
of defendants Nos 2 and 3 by a Kobala, that they let out the lands to the father 
of defendants Nos. 2 and 3 on obtaining a Kabuliat from him: that on the expiry 
of the lease, the plaintifis attempted to obtain Khas possession cf the lands, but 
they were opposed by the defendants, and that the plaintiffs were kept out of 
possession. Defendant No.1 in that suit did not contest. Defendants Nos, 4 to 
8, the plaintiffs in the present suit, contested the suit on the ground that the 
plaintiffs had no cause of action; that the suit was barred by limitation, and that 
it was bad for multifariousness and defect of party: An issue was raised as to 
whether the Kobala set up by the plaintiffs was a bona fide transaction. ` It does 
not appear that the question whether defendant No 1 in that suit had any legal 
necessity for executing the Kobala was raised ; 


* Appeal from Appellate Decree No 2198 of 1930 with Cross-objection, against 
the decree of N. G. A. Edgley Esq., District Judge of Sylhet, dated the rsth 
April, 1930,- modifying that of Babu Kunja Behari Roy, Third Additional Sub- 
ordinate Judge of Sylhet, dated.the 30th September, 192). 

(1) (1892) L R. 191. A. 234 ; I. L. R. 20 Cale 79.. 
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Held, that the decision in the previous suit did not operate as res judicata on 
the question of legal necessity, as the plaintiffs in the present suit had no present 
right in them to claim possession in derogation of the rights of the plaintiffs in 
that suit conferred on them by the holder of a woman’s estate during her lifetime 
and the introduction of the question of legal necessity was nol necessary, regard 
being had to its scope, fora complete and final decision of the same, plaintiffs 
seeking to recover possession on the expiry of a lease ‘ 


Shyama Charan Banerji v. Mrinmayi Debi (1) distinguished. 


No question as to the effect of the widow's conveyance on the reversioner 
could have been raised in the previous suit 


Deputy Commissioner of Kheii v Khanjan Singh (2) referred to. 


The question of legal necessity might perhaps have been 1aised in the previous 
suit, but it could not possibly be suid that it ought to have been raised as a defence 
to the same. 

What is to be taken to be legal necessity justifying alienation by the holder 
of a woman’s estate may be enumerated under these heads: debts of the last male 
owner; his exequial mghts; religious or charitable purposes; maintenance 
charges for the family ; marriage expenses; preservation of the estate; and costs 
of litigation. 

The onus lies on him who wants to take benefits under a transaction by a 
limited owner to prove justifying necessity 


It is incumbent on the alienee to prove that he acted honestly and made due 
enquiry as to the existence of legal necessity. Even when an alienation may be 
partially justifiable or a portion of the consideration may be valid, the whole 
alienation has to be set aside. 


Sham v, Achhan (3) and Deputy Commissione: of Kheri y, Khanjan Singh (2) 
referred to. : 

The recitals in a document evidencing alienation may raise a presumption, and 
Sometimes a very strong presumption of necessity in favour of a purchaser in the 
circumstances of a particular case, especially when evidence of a transaction is not 
available. Asa general rule, however, the recital in the deed by which the pro- 
perty is alienated by a limited owner cannot ‘be relied upon solely for the purpose 
of proving existence of necessity, though it may be of some evidence. It may be 
an admission, and it may amount toa representation of necessity, in cases where 
a transaction, perfectly honest and ligitimate when it took place, would ultimately 
be incapable of justification, merely owing to the passage of time. 


Banga Chandrav Fagat (4) referred to. 


The question of onus of proving legal necessity 1s not one of substance and is 
not pertinent when the trial Court took all the evidence: when all the relevant 
evidence is before the Court, all that remains isa decision as to what conclusion 
is to be drawn from the evidence. The debate as to onus of proof in such a case 


is purely academical, and this is more so, at the appellate stage. 


(1) (1902) I. L. R. 31 Cale. 79. 

(2) (1907) L. R. 341 A. 72; I. L, Re 29 All. 331 , 5 C. L. J.344. 
(3) (1898) L. R. a5 I. A. 183 ; I. L. R. a1 All. 71. 

(4) (1916) L. R. 431. A. 249 ; I, L. R. 44 Cale. 1864 
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Appeal by Defendant No. 1 and Cross-objection by Plaintiffs. 
Suit for declaration of title and for recovery of possession. 
The material facts appear from the judgment, 


Messrs. D. N. Bagchi and Jyotish Chandra Guha for the 
Appellant. 


Messrs Brojoial Chakravarty and Priya Nath Dutt for the 

Respondents. 
<= C. A V 

The following judgment was delivered : 

The plaintifs in the suit out of which this appeal has 
arisen prayed for possession of the properties described in three 
different schedules of the plaint filed by them in Court on declara- 
tion of their title, as the reversionary heirs of one Jugal Kishore 
Dutta, of which the contesting defendants were in possession, on 
the allegation that the defendants were in possession by virtue of 
sales which were inoperative and which did notin any way affect 
the rights of the plaintiffs as reversioners. The plaintiffs also prayed 
for a decree for mesne profits arising out of the properties of which 
the defendants were in unlawful possession. Without traversing the 
long history of devolution of interest as set out in the plaint, it is 
sufficient to state that the sales impeached by the plaintiffs in the 
suit were effected by Golakeswari, a daughter of Jugal Kishore 
Dutta named above, who was admittedly the last male owner of 
the properties in question, and Kunja Kishore, the son of Golake- 
swai, the then reversionary heir of Jugal Kishore, as also a sale by 
Tarini Dasi, the widow of Jugal Kishore. The first of these two 
sales related to the properties described in Schedules I and II of 
the plaint, while the second sale by Tarini Dasi was-in respect of 
the properties mentioned in Schedule III of the plaint. The sales, 
according to the plaintiffs, did not represent dona ide transactions ; 
were alleged to be without consideration; and it was asserted that 
the Hindu widows by whom the sales were effected, who were 
limited owners under the law, had no legal necessity for the sales, 
and that the estate in the possession of these limited owners were 
not benefited by the sales. The claim made by the plaintiffs in the 
suit was fesisted by the contesting defendants. The allegations 
made by the plaintiffs as to the nature of the transactions evidenced 
by the sales were denied: it was pleaded that the questions raised 
in the suit by the plaintiffs could not be reagitated, in view of the 
decision in a previous litigation in which the parties litigating in the 
present suit were represented. The defendants further pleaded that 
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the sales represented dona fide transaction for good consideration, 


- and there was legal necessity for them, so as to make the sales 


binding on the reversionary heirs of Jugal Kishore Dutta, the plain- 
tiffin the suit. It may be mentioned that so far as the properties 
described in plot 3 of Schedule IJI of the plaint were concerned, 
the controversy between the parties related to a question of title of 
the plaintiffs in the same, depending upon the admission of a Aeda, 
and not merely on the question whether there was legal necessity 
for the sale of the properties, as it was the case in regard to the 
properties mentioned in Schedules I and II of the plaint. Appa- 
rently there was no contest between the parties in regard to plots 2 
and 3 of Schedule III. 

The material issues raised for trial in the suit were “whether the 
sale deeds under which the answering defendants claim title to the 
lands in suit confer any absolute interest in the purchaser, whether 
the sale of the year 1299 B. S. was for legal necessity, and as such, 
binding on the reversioner ”, and whether the plaintiffs had “ any 
right to and interest in the lands in suit.” The trial Court gave its 
decision in favour of the plaintiffs, holding that the sale deed of 
1299 B. S. was not for legal necessity and did not confer absolute 
interest, and that the plaintiffs had their right, title and interest in 
the lands in the suit. Apparently no distinction was made by the 
learned Subordinate Judge in the Court of first instance, as between 
the properties mentioned in the different schedules to which 
reference has been made already. On appeal by the defendants, 
the decision of the trial Court was affirmed by the learned District 
Judge, with the modification that the claim of the plaintiffs Nos. 2, 
3and 5 was dismissed as regardsa ten annas share of plot 3 of 
Schedule III of the plaint The defendant No. in the suit has 
appealed to this Court, and the plaintiffs respondents have preferred 
cross-objection directed against the decision of the Court of appeal 
below dismissing the claim of the plaintiffs Nos. 2, 3 and 5 to a ten 
annas share for the property described as plot 3 of Schedule III. 

The question of the applicability of the rule of ves judicata arises 
for consideration first, so far asthe case of the appellant before 
the Court is concerned. Brojonath Sarma, predecessor of defen- 
dants Nos, 1 and 2, and Hridoy Nath Sarma, predecessor of 
Defendant No. 3, instituted suit No. 44 of 1907, in the rst Court 
of the Subordinate Judge, Sylhet, against Golakeswari, the sons 
of Kunja Kishore (the son of Golakeswari), the plaintiffs in the 
present suit, and other persons, for recovery of possession of the 
lands in suit on declaration of their title, on the allegation that 


Vor. LVI] HIGH CouRi. 


they acquired title thereto by purchase from the defendant No. 1 
and the father of the defendants Nos. 2 and 3 bya Kobala executed 
in the year 1299 B.S., that they let out the lands to the father of 
the defendants Nos. 2 and 3 on obtaining Kabuliats from him ; 
that on the expiry of the leases the plaintiffs attempted to obtain 
Khas possession of the lands in suit, but they were opposed by 
the defendants, and that the plaintiffs were kept out of possession, 
Golakeswari, defendant No. 1 in the suit of r907, did not contest 
the suit. The defendants Nos. 4 to 8, the plaintiffs in the present 
suit, contested the suit on the ground that the plaintiffs had no 
cause of action, that the suit was barred by limitation, and that it 
was bad for multifariousness and defect of party. On the merits 
these defendants contended that plots 6 and 10 in suit appertained 
to taluk No. 39, 34 rd of plots 3 and 14 and 34 of plot g belonged to 
them, and that the remaining shares of the said three plots belonged 
to the defendant No. 1 in the suit. It is to be noticed that the 
judgment only in the suit No. 44 of 1907 was filed in the present 


case, and on other materials on which the plea of res judicata could , 


be founded was before the Court. It appears from the judgment 
in the previous litigation that am~issue was raised as to whether 
the Kobala set up by the plaintiffs was a dona fide transaction ; 
and the fiinding recorded by the Court on tbat issue was that the 
Kobala was executed by the defendant No 1 and father of the 
defendants Nos. 2 and 3, and that “it wasa dona fide true deed”. 
There was an ex parfe decree passed against the defendants Nos. 
I, 2, and 3, amongst others, and the plaintiffs’ claim to plot 6, 10, 
34 of plots 3 and 1 and 34 of Plot 9 was dismissed, the defendants 


Nos. 4 to 8, the plaintiffs in the present suit, were, to bear their 


own costs. It is difficult to make out from the judgment in suit 
No. 44 of 1907, the exact position taken up by the parties then 
before the Court, in the absence of the pleadings ; and it is impos- 
sible to say in what precise manner the question of the dona fides 
of the Kobala of r299 B.S was raised before the Court. It does 
not appear that the question whether Golakeswari had any legal 
necessity for executing the Kobala, was raised in the suit No. 44 
of 1907. The arguments in support of the appeal so far as they 
relate to the plea of res judicata are, that the decision of the Court 
in suit No. 44 of 1907, on the question of dona fides of the Kobala 
of 1299 B. S., on which the defendants’ case in the present litiga- 
tion is based, has to be treated as conclusive between the plaintiffs 
and the defendants ; ani the question of legal necessity as raised 
in the present case could not be allowed to be agitated again ; 
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further that even if it be considered that the question of legal neces- 
sity was not raised in the previous litigation by the defendants Nos. 
4 to-8, the plaintiffs in the present litigation, the question was one 
which might and ought to have been made a ground of defence, as 
contemplated by Explanation IV of Section rr of the Code of 
Civil Precedure, and as such should be deemed to have beena 
matter directly and substantially in issue in the previous litiga- 
tion—so as to invoke the principles of res judicata in aid of the 
defendants in the present case. In support of the latter argument, 
reliance was placed on behalf of the appellant on the decision of 
this Court in the case of Syama Charan Banerji v. Mrinmayi 
Debi (x), in which case a previous suit brought by the cefendant’s 
husband against the plaintiff for declaration of title to the property 
in suit was not defended, and an ex parte decree was pasted ; ina 
subsequent suit by the plaintiff to have his title to the property 
declared, to have the sale to the defenddnt’s husband set aside, 
as having been made without legal necessity, and to recover posses- 


* sion, the defence was that the suit was barred by the operation of 


the rule of res judicata ; and it was held that the question of validity 
of the sale to the defendant’s husband ought to have-been raised 
by way of defence to the previous suit, and it was therefore to Le 
treated as having been directly and substanially in issue in that suit, 
and was consequently ves judicata. It may by mentioned here 
that the importance the learned District Judge in the Court below 
has’ attached to tbe fact that the decree in suit No. 44 of 1907 
was passed against Golakeswari ex garte, without any contest on 
her part does not commend itself to us. The decree was passed 
ex parte against the holder of a woman’s estate under the Hindu 
Law may be binding on the reveisioner, unless the decree could 
be impeached on some special ground: unless it could be shown 
that it was not obtained fairly and properly. The decree in the 
previous litigation against Golakeswari has not been proved to beone 
unfairly or improperly obtained. The question, however remained 
whether the decree against Golakeswari passed ex parte incorpora 
ted a decision on the question of legal necessity as raised by the 
plaintiffs ın the present litigation. We have no means of ascer- 
taining what the exact significance of impeaching the sale of 
1299 B. S. by Golakeswari on the ground of dona fides as mentioned 
in the judgment in suit No; 44 of 1907 was; and we are unable to 
hold on the materials before us that the plea of res judicata arising 
for consideration in this case, could be substantiated and has been 
: (1) (1902) L LR. 31 Cale. 79. 
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substantiated in any way, by the defendants, onthe ground that 
there was an express decision in the previous litigation bearing upon 
the question of legal necessity for the sale of r299 B.S. It is not 
possible for us to say that the conclusion arrived at by the Court 
in the suit of r997 that the Kobala of 1299 wasa “dona fide true 
deed ” was sufficient for the purpose of disposing of the question of 
legal necessity raised by the parties in the present litigation. The 
application of what is sometimes called “constructive” yeg- 
judicata, founded upon Explanation IV of section 11 of the Code 
of Civil Procedure, has to be taken into consideration next. A 
matter directly and substantially in issue may be in issue construc- 
tively. The question whether a matter ought to have been made-a 
ground of defence must depend on the particular facts of each case. 
As a rule of general application, it may be said that if the introduc- 
tion of a matter into a suit was necessary for a complete and final 
decision of the right claimed by the plaintiff therein, it must be deemed 


to be a matter which ought to have been made a ground of attack - l 


or defence in that suit, unless the matters in that and the subsequent 
suit are so dissimilar that their union might lead to confusion 
[See Kameswar v. Rajkumari (1)). Judged in the light of the above 
principles the previous suit of 1907 to which Golakeswari was a 
party, and to which the sons of Kunja Behari were also parties, 
could not be held to be one in which it was incumbent upon the 
defendants Nos. 4 to 8 in that suit, the plaintiffs in the present liti- 
gation, to raise the question of legal necessity as they have done in 
this case. The suit of 1907 was one for possession on the expiry of 
a lease ; Golakeswari had no valid defence to the suit, and she did 
not contest the same ; defendants Nos. 4 to 8 the plaintiffs in the 
present suit had no present right in them to claim possession in 
derogation of the rights of the plaintiffs in that suit, conferred on 
them by Golakeswari as the holder of a woman’s estate during her 
lifetime, and the introduction of the question of legal necessity was 
not necessary in the previous suit, regard being had to its scope, for 
a complete and final decision of the same, plaintiffs seeking ‘to 
recover possession on the expiry of a lease. It cannot therefdre 
be said that the principle on which the decision of this Court in 
Shyama Charan Banerji s case (2), on'which the appellant before ùs 
seeks to rely, has any application to the case before us, In the 
circumstances of the case before us, we have no hesitation in hold- 
-ing that the decision in suit No. 44 of r907 in the lifetime of 
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Golakeswari, did not operate as res judicata in the defendants’ favour. 
As has been observed by their Lordships of the Judicial Committee 
ofthe Privy Council in the case. of Zhe Deputy Commissioner of 
Kheri v. Khanjan Singh (1), no question as to the effect of the 
widow's conveyance on the reversion could have been raised in the 
previous suit. Tne introduction of any question as to the effect of 
the conveyance of 1299 upon the reversion, would have been, to use 


.the words of Sir Arthur Wilson in the case mentioned above, 


incongruous to the matter of the suit of 1907. In our judgment, 
therefore, the arguments advanced in support of the appeal, bearing 


-on the question of ves judicata, cannot upon principle and authority, 


be accepted as sound, and given effect to. The question of legal 


. necessity might perhaps have been raised in the previous litigation 
-of 1907, but it could not possibly be said that it ought to have been 


raised as a defence to the same. ‘The plea of ves judicata not being 
sustainable as a defence to the suit, the merits of the case have now 
to. be considered. In regard to the properties mentioned in 
Schedules I and II, the decision of the Courts below turned entirely 
upon the conclusions arrived at by them, as to whether there was 
legal necessity for the sale evidenced by the Kobala of 1299 B. S., 
Ex. F in the case, on which the title of the defendants was based. 
The Kobala recited that at the time when the document was 
executed, Golakeswari and Kunja Kishore had no means of paying 
their debts or maintaining themselves, and that they owed the sum 
of Rs. 730 to the purchaser on bonds, the sum of Rs. 250 without 
bonds, and the sum of Rs. 20 was paid to Golakeswari and Kunja 
Kishore in cash. Onthe face of the conveyance it was apparent 
that the property covered by the document was sold by Golakeswari 
with the consent of Kunja Kishore, who was the only immediate 
reversioner at the time. There can be no doubt that the widow 
alone was entitled to absolutely alienate property for necessity, and 
the reversioner in the position of the plaintiffs inthe present suit 
cannot recover property sold for legal necessity even by offering 
to pay to the purchaser the amount raise], What is taken to be 
legal necessity justifying alienation by the holder of a woman’s 
estate may be enumerated under these heads: debts of the last male 
owner ; his exequial rites; religious or charitable purposes; main- 
tenance charges for the family ; marriage expenses ; preservation of 
the estate; and costs of litigation. For our present purpose, it may 
be mentioned that so far as Golakeswari was concerned, the aliena- 
tion by her purported to have been for the purpose of maintenance 


(1) (1907) L. R: 341. A. 72; 1. L. R a9 All. 331; 5C L. J. 344. 
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of the family and for expenses in connection with the preservation 
of the estate, and for payment of debts incurred by her for those 
purposes, It is well established that onus lies on him who wants to 
take benefits under a transaction by a limited owner, to prove justi- 
fying nec2ssity. The question was, did the purchaser act honestly 
and had he made due enquiry as to the existence of necessity ; it 


was incumbent upon the alienee to prove the same: even when an 


alienation may be partially justifiable or a portion of the considera- 
tion may be valid, the whole alienation has to be set aside (See 
Sham v. Achhan (1); Deputy Commissioner of Kheri v. Khanjan 
Singh (2). The recitals in the document evidencing alienation 
may raise a presumption, and sometimes a very strong presump- 
tion of necessity in fivour of a parahaser in the circumstances of 
a particular case, specially when evidence of a transaction is not 
available. As a general rule, however, the recital in the deed 
by which the property is alienated by a limited owner cannot 


be relied upon solely for the purpose of proving existence ‘of 


necessity, though it may be of some evidence. It may be an 
admission, and it may amount to a representation of necessity, 
in cases where a trsnsaction, perfectly honest and legitimate 
when it took place, would ultimately -be incapable of 
justification, merely owing to the passage of time (see Banga 
Chandra v. Jagat (3). In the case before us, evidence was 
forthcoming as to the nature of the alienation in 1299 B. S. by 
Golakeswari, and the recitals therefore contained in the Kabala, 
rightly characterised by the learned Judge in the Court below as 
vague, are by themselves of no real assistance to the defendants 
in the suit. It may also be noticed in this connection that the 
learned Judge in the Court below directed himself rightly in stating 
that the onus was on the defendants to prove legal necessity al- 
though it appears to be clear that the plaintiffs themselves had 
brought ample evidence in support of their case befure the Court, 
that there was no legal necessity for the alienation upon which 
the defendants rested their title and claim to possession of the 
properties in suit. It is further to be observed that the question 
of onus was not one of substance, and was not pertinent when the 
trial Court had taken all the evidence; when all the relevant 
evidence was before the Court below, and all that remained was 
a decision as to what conclusion was to be drawn from the evidence. 

(1) (1898) LR. 251. A. 183; L L. R. 21 All. 71. 

(a) (1907) L. R. 34 I. A.72; I. L R.ag All. 331 ; 5 C. L. J. 344. 

(3) (1916) L R. 431. A. 249 ; 1. L R. 44 Cale, 186. | : 
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When the entire evidence is once before the Court, the debate 
as to onus of proof is purely academical, and this is more so, at 
the appellate stage. On the entire evidence, the Courts below 
have concurrently held, taking into their consideration the whole 
history of the transaction evidenced by the Kobala of 1299 B. S., 
that the recitals in the document dil not contain a true and suffi- 
cient representation of legal necessity, that the vendee himself was 
acquainted with all the facts and circumstances leading up to the 
conveyance by Golakeswari. It has been found as fact that Jugal 
Kisore left considerable property ; and that it was not necessary 
to incur any debt for the maintenance of the family or for other 
legitimate purposes, The income of the estate left by Jugal Kisore 
was quite sufficient for the purpose of maintaining Golakeswari 
and the other members of the family, even if the ghasjamai 
Romakanta was considered to be a dependent member of the 
family even before his marriage to Golakeswari. The debts in- 
curred which lead up to the Kobala of r299 B.S., have been 


‘considered ‘by the Courts below in great detail; and they have 


concurrently found that there was no such debt or pressure on the 
estate as could justify an alienation by Golakeswari. According 
to the Court of appeal below it was clear that the plaintiffs had 
shown that the property left by Jugal Kisore yielded a sufficient 
income to maintain Golakeswari and the other persons whom 
Jugal Kishore was legally bound to maintain, and there was no 
necessity for incurring any debt so faras Jugal Kishore’s estate 
was concerned and for the alienation of the property in 1299 B.S. 
These are findings of fact binding on this Court in Second Appeal, 


< and must conclude the case for the defendants, so far as it is based 
on the assertion by them that the transfer on which their claim 


rests in regard to properties mentioned in schedules x and IJ was 
for legal necessity. The case for the defendants upon the findings 
arrived at by the Courts below, must be taken to have been dis- 
proved, or strictly speaking, not established by them. In addition 
to that, the Court of appeal below has come to the definite finding 
that the consideration for the Kobala of 1299 B.S. was very 
inadequate. 


The question of title to the properties mentioned in plot 3 of 
schedule III of the plaint, remains to be considered. In our judg- 


‘ment, the statements contained in the Kobalas Exts A (1) and B 


in the case as to a keba, cannot bind the plaintiffs Nos. 2, 3 and 
5; and the admission as to a Aeda cannot operate against these 
three plaintiffs, for the reason that their claim in the present litiga- 
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tion is not as the representatives of the persons by whom an admis- 
sion as to a eda was said to have been made in the documents 
referred to above. The plaintiffs Nos. 2, 3 and 5 claim the pro- 
perties in schedule III of the plaint as the reversionary heirs of 
Jugal Kisore Dutt, and as such any statement or admission made 
by the fathers of the different plaintiffs even if it could be taken 
to be an admission, would not prejudice their rights as such reyer- 
sioners. There is no evidence asto the eba mentioned in the 
documents Exts. A (1) and B; and as the Court of first instance 
observed, in the absence. of any deed of gift or other satisfactory 
evidence, the mere recital of Aeda in those documents which were 
unregistered Kobalas, did not conclusively prove that Ramkanta 
got the property by eda. This disposes of tbe decision of the 
learned District Judge in the Court of appeal below, dismissing 
the claim of the plaintiffs Nos. 2, 3,and 5 to a ten annas share of 
plot 3 of Schedule III of the plaint, with which we are unable to 
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agree. We hare come to the definite conclusion for the reasom -. ae 


stated above, that the three plaintiffs are entitled to have their — 


entire claim allowed in regard to plot 3 of schedule III. As has 
-been indicated already, so far as the other two plots, plots Nos. 
‘t and 2 of Schedule III of the plaint were concerned, the defen- 
dants did not, it appears, lay any claim to these plois; and the 
plaintifs were entitled to get a decree for those two plots irres- 
pective of our decision in regard to plot No. 3 of schedule III as 
mentioned above, reversing that of the learned Judge in the Court 
of appeal below. 


in the .result, the appeal is dismissed, the defendant appellant’s 
contentions in support of the appeal being disallowed. The cross- 
objections preferred by the plaintiffs respondents are allowed, in 
respect of the ten annas share of plot 3 of Schedule III of the 
plaint in the suit out of which this appeal has arisen. The plaintfiy’ 
suit being decreed in. the manner indicated in the judgment of 
the Court of first instance, which is restored in its entirety. The 
plaintiffs are entitled to get their costs in the litigation throughout, 
including the costs in this appeal. There is no separite Order as 
to costs in the cross-objections preferred by the plaintiffs respori- 
dents in this appeal. 


AT. Me > Appeal dismissed : Cross-objection allowed. 
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Execution— Application made to ihe Cout which passed the decies though the 
decree ard the certificate of non-satisfaction remained in the transferring 
Court—Court which passed the decree, when retains jurisdiction—Appli- 
cation, if in accordance “with law—Indian, Limitation Act (IX of 1908) 
Art, 185 Clause (5). 


The Court transferring a decree for execution to another Court retains juris- 
diction for certain purposes which is limited e g. for dealing with applications 
for recording assignment of decree under Or. 21 R. 16 of the Code of Civil Proce- 
dure ard application against the legal representatives of the judguent-debtor 


Sreenath Chakravarti v. Priya Noth Bandopadhya (1) referred to, 


A decree was passed by the Munsiff's Court at Dacca on 2nd August 1926. It 
wag transferred to the Munsifi’s Court at Tangail, where execution proceedings 
were started but it was eventually dismissed on 29th August t927. On asth 
January 1929 the decrée-holder filed another application for execution in the 
Munsiff's Court at Dacca. On 2nd March 1929 the decree together with the certi- 
ficate of non-satisfaction was returned by the Tangail Court to the Dacca Court. 
The application for execution dated the 25th January 1929 was registered and 
kept on the file but was afterwards dismissed The present execution proceedings 
were started on the ist June 1931 : 


Held, that the application for execution dated the Ist June 1931 was barred 
by limitation as the previous appiication for execution dated the asth January 
1929 was'not an application filed in the proper Court and as such it was not an 
application in accordance with law within the meaning-of Art. 182 Cl. (5) of the 
Indian Limitation Act. =. 


_ Appeal by the Decree-holder. 

Application for execution. 

The material facts appear from the judgment. 
Mr. Ramesh Chandra Sen (for Mr. Rajendra Chandra Guha) 


‘for the Appellant. 


Mr. Tarapada Mukerji (for Dr Radha Benode Pal) for the 
Respondents. 
Cc. A. V. 


* Appeal from Appellate Decree No 201 of 1932, against the order ot R.F. 
Lodge Esq., District Judge of Mymensingh, dated the agnd February, 1932, 
reversing the order of Babu Kali Prosanua Piplai, Munsiff, and Court, Tangail, 
dated the and October, 1931. 

(1) (1930) 52 C. L. J 569; 35 C. W. N. 77. 
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The judgments of the Court were as follows: 5 


D. N. Mitter, J. :—This is an appeal by the decree-holder from 
the order of the District Judge of Mymensingh, dated the 22nd 
February, 1932, reversing the order of the Munsiff of Tangail, aered 
the 2nd October, 1931. 

The question of law which falls for determination in this appeal 
is whether the application of the decree-holder, now appellant, is 
baired by the statute of limitation. The learned District Judge has 
answered the question in the affirmative. The Munsiff has taken 
the contrary view. The question in this appeal is which view 
is right. p i i 
The relevant facts are notin dispute and may be btiefly stated. 
It appears that the appellant obtained a decree against the respon- 
dent in the Munsifl’s Court at Dacca on the and August, 1936. 
That decree was transferred to the Munsiff’s Court at Tangail for 
execution. Execution proceedings were started and on the 29th 


August, 1927, they were eventually dismissed by the Tangail Court, ` 


On the 25th January, 1929 the appellant filed another application 
for execution in the Court of the Munsiff at Dacca. The applica: 
tion remained pending in that Cout for sometime. On the and 
March, 192y, the decree together with the certificate ` for non-satis- 
faction was returned by the Tangail Court tothe Dacca Court, 
The appellant’s application for execution, dated the z5th January, 
1929, was registered and an order for issue of notice was passed. 
Notice was, however, not issued and the execution y a nia 
were dismissed.’ 
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The exectition proceedings which have led to the preson appeal É 


were started on the ist June, 1931. 

The learned District Judge has held that as the appellant’s appli 
cation, dated the 25th January, 1929 was not made to the proper 
Court as the Dacca Court had no jurisdiction on that date to enter- 
‘tain the application, the application could not be regarded as an 
application made in accordance with law within the meaning of 
Art. 182(5) of the Indian Limitation Act, and he relies ona deci- 
sion of their. Lordships of the Judicial -Committee of the’Privy 
Council in the case of Maharaja of Bobilli v. Nararya (1) in 
‘support of his view. 

The fact on which the present case has been sought to be dis- 
tinguished from the facts of the case before the Judicial-Committee 
referred to is that on the date when the Dacca Court dealt-with the 
application made on the 25th January, it had’ acquired jurisdiction 

(1) (1916) L. R. 431. A. 238; I, L, R. 39 Mad. 640 ; 24 C. L J .478. 


ay 
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as the decree together with the certificate of non-satisfaction had 
been returned to the Dacca Court by that date. Itis said that it 
is true the application was made at an earlier date when the Court 
had no jurisdiction to entertain it but as it remained on the file of 
the Dacca Court and no orders were passed on it, there is no 
reason why it should not be regarded as an application which was 
presented to the proper Court on the date when it was registered. 
If it is so regarded, the present application for execution made on 
the rst June, 1931, was within three years fromthe date of the 
final order on the application registered after 2nd March, 1929 and 
would be in time. It becomes necessary to examine with care the 
facts of Bobilli's case (1). There the decree was passed by the 
District Judge in 1904 and the first application for execution of 
December, 1907, was not made to the proper Court which was the 
Court of Munsiff of Parbatipur to whom the cecree had been 
transferred and it was held that that could not save limitation the 
decree being of 1904, and the second application for execution was 
made on the 27th April, 1910, to the Court of the District Judge 
(which passed the decree) which had already transferred the decree 
for execution to another Court before the return to the said Court 
of the copy of the decree and the certificate of non-satisfaction 
according tothe provisions of section 41 of the Code of Civil 
Procedure. It wasin August, rgro, that the copy of the decree 
and the certificate of non-satisfaction was sent to the District Judge 
and it was held in such circumstances that the application of the 
a7th April, rgto, was not made to the proper Court. Proper Court 
means the Court whose duty it is to execute the decree. See 
Expl II, Art. 182. It would thus appear that ın Maharaja of 
Bobill’s case(x) the application of December, 1907 which was 
made before the District Judge was held not to have been presented 
to the’ proper Court as the decree had been transferred to the 
Munsiff’s Court at Parbatipur and asthe decree and certificate of 
non-satisfaction were not sent to the Court of the District Judge 
till August, 1910, and on the further ground that the Court of the 
District Judge of Vizigapatam was not the Court which could exe- 
cute the decree by sale of immovable property outside its jurisdic- 
tion. It would seem that the application of 27th April, 1910, was 
held not to be made to the proper Court on the same groun l. 

In the present case, it 1s true that the application of 25th Janu- 
ary, 1929, was piesented to a Court which had no jumsdiction and 
it remained pending on the file of the Court of District Judge till 


(1) (1916) L. R, 43 I. A. 238 „I. L. R. 39 Mad 640 , a4 C, L. J. 478. 
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it acquired jurisdiction. But that was the case also in Maharaja 
Bobill’s case (1) and it was held that the application of 27th April, 1033. 
1910, was not made to a proper Court, although the application Jatindra Kumar Das 
remained pending in the file of the District Judge tillit acquired Nelsen Chandra 
jurisdiction by the return of the decree and the certificate of non- Banikya. > 
satisfaction from the transferee Court and yet the District Judge p y, “Milter, 5, 
held that the application was not made to proper Court and the | = 
Judicial Committee agreed in this view. See Maharaja of Bobilli’s nee 
case (2) where their Lordships say :—“ Further their Lordships agree x 
with the District Judge that the application of April 27th, 1910, 
was not made to the proper Court.” The learned District Judge in 
the present case has pointed out that there was no subsequent z 
application for execution when the Court at Dacca acquired juris- 
diction to execute the decree after the 2nd March, 1929, and it was 
the Munsiff’s Court which suo motu proceeded to deal with the 
application, which was not made toa proper Court and which was 
‘ultimately dismissed. It js difficult to distinguish the case in any 4 
material respect from the decision in Maharaja of Bobilh’s case (1) : 
and we are compelled to come to the conclusion that the decree is 
barred by limitation, as the application of the 25th January, 1929, 
was not made to the proper Court. 
The Munsiff has relied on a decision of this Court in the case of 
Sreenath Chakravarti v. Priya Nath Bandopadhya (3) to which I was 
a party as supporting the view that the transferring Court retains 
jurisdiction for certain purposes. It does only for limited purposes, 
e. g., for dealing with applications for recording assignment of decree 
under Or, 21, R. 16 of the Code of Civil Procedure and application 
- against the legal representatives of the judgment-debtor. See Or 21, 
R. 22. But that is not the case here. 
“For the reasons given above this appeal must be dismissed but 
there will be no order as to costs. 
W. C. Ghose, J. :—I agree. 


P. R. Appeal dismissed. 
(1) (1916) L. R. 43 I. A. 238 ; I. L. R. 39 Mad. 640 ; 24 C. L. J. 478. 2 
(2) (1916) L. R. 431. A, 278 (242); 1. L. R. 39 Mad. 640 (644) ; 24 C. L, J. ? 
478 (486). s 


(3) (1930) 52 C. L. J. 569, 35C W.N. 77. 
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Before Mr. Justice D, N. Mitter and Mr. Justice A. Henderson. 


Civi. MOULVI MAHAMMAD ALI HAIDAR KHAN 
1923. 
. Nangun AND OTHERS 
“April, 26, 27, 28. 
May, T, 22, V., 


UPENDRA NATH GHOSE AND OTHERS,* 


- 


Res judicata——Jssue, if expressly to be framed—Consideration of form. 


In order to sustain a plea of res judicata, itis not necessary that an issue 
should have been expressly framed on the question. It is enough if the matter in 
controversy in the subsequent suit bas been decided in the previous suit either 
expressly or by necessary Implication. 


Soorjomonee v Suddanund (1) referred to, 


The application of the rule of res judicata by the Courts in India should be 
influenced by no technical considerations of form but by matter of substance within 
the limits allowed by law. 


Sew Prasanna v. Ramnandan (2) referred to 
Appeal by the Plaintiffs. 

Suit for declaration etc. 

The material facts appear from the judgment. 


Dr. S. C. Basak, Messrs. Priya Nath Dutt, Satindra Nath Roy 
Chowdhury and Gobinda Chandra Dutt for the Appellants. 


Messrs. Brojolal Chakravarty and Satindra Nath Mukerji for 
Defendant No. 5 Respondent. 


Mr. Paresh Lal Shome for Defendant No. 4 Respondent. 


Mr. Hemendra Kumar Das for Defendants’ Nos. ‘1 to 3 
Respondents. i a 
C A Ve 


The following judgm ents were delivered : 


May, 22. D. N. Mitter, J. :—A short statement of the facts which have 

pai given rise to this litigation will explain the points for determination 
involved in this appeal. 

The case stated in ihe plaint is that there was a permanently 

settled estate known as taluq Rai Gourhari Sing inthe District of 

Sylhet; that a separ ate account was carved out of the same and 


a Appeal from Original Decree No. 249 of 1929, against the decree of Babu 
Monoranjan Rai, Subordinate Judge, znd Court, of Sylhet, dated the 27th Mach, 
1929. ~ et 

(1) (1873) 12 B. L. R. 304: 20 W. R. 977; L. R. L A. Sup, ara. 

(2) (1916) L. R 43 1, A. 91 ; I. L. R. 43 Cale. 694 ; 23 C. L. J. 621, 


Vou, LVIIL,) HIGH COURT. _ 


` 


was known as Kharija Hishya No. 113 and was possessed: by the 
plaintiffs’ father Muhammad Ali Amzid Khan; that the residuary 
Mahal which was described as Mahal No. 47031/1 taluk Rai Gour- 
hari Sing No. 1 was purchased at a sale for arrears of Government 
revenue on the 8th of January 1892, by one Kashi Nath Ghose, 
the father of defendants 1, 2 and 3, now dead ; that the said ‘Kashi 
Nath sold some lands in chaks and four annas share of the rest of 
“the land of the said residuary mahal to one Nobo Kumar Das, 
defendant No. 4 in this suit, that disputes arose between Kashi 
Nath and Ali Amzid Khan regarding the lands of the residuary 
mahal ; that the dispute was settled by a Nirupanpatra which was 
duly executed by the plaintiffs’ father and Kashi Nath Ghose and 
defendant No. 4 on the roth of Bhadra, 1302, corrésponding to the 
4th of September, 1895; that the dispute was settled in this way, 
namely, that 350 Hals of land of the second schedule-to the plaint 
out of the lands of the first schedule to the plaint which consists of 
1350 Hals would be confirmed as appertaining to the separate 
account’-No. 113. owned by the plaintiffs and besides this an eight 
annas share of the thousand Hals of land of the third schedule to 
the plaint which are included ia the 1350 Hals of the first schedule 
with the revenue of Rs 15 would be owned and possessed in 
absolute right by the plaintiffs’ father with his sons and grandsons 
in succession, with power to make all sorts of transfer by gift and 
sale, etc. and the other eight annas share would be owned and 
possessed in the same manner by Kashi Nath and defendant No. 4 
-as appertaining to their auction-purchased Mahal. It was further 
alleged in the, plaint that the dispute having been settled between 
plaintiffs’ father and Kashi Nath and the defendant No. 4 in 
accordance with the Nirupanpatra the plaintiffs’ father continued 
to possess the land in the second schedule and an eight annas share 
of the land in the third schedule, while Kashi Nath and defendant 
No. 4 possessed the remaining eight annas share of the third 
schedule ; that while plaintifis and Kashi Nath and defendant No. 4 
were in such possession of the third schedule lands respectively, the 
Government offered obstruction to their possession in respect of the 
third schedule lands and Kashi Nath and defendant No. 4 brought 
a suit ka a 33 of r904 in the Court of the Subordinate Judge 
of Sylhet against the Secretary of State for India claiming sixteen 
annas of the.lands of the third schedule and impleaded Moulvi 
Amzad Khan, father of the plaintiffs as a defendant in the suit, that 
the plaintiffs’ father in order to oppose the improper claim of the 
plaintiffs to eight annas share of the third schedule belonging to him 
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took adjournments inthe said suit for filing a proper defence, but 
before he could do sə he was attacked with serious illness and after 
taking several adjournments for filing the written statement he died 
without being able to file any. It is further stated in the plaint that 
as the plaintiffs were minors at the time of their father’s death, the 
management of the estate which they inherited from their father 
was placed in the hands of the Court of Wards of the Province of, 
Assam and one Mr. Lidiward was appointed as Manager of the 
plaintiffs’ estate by the Court of Wards; that the said Kashi Nath 
Ghose and defendant No. 4 substituted the present plaintiffs as 
heirs of their father and applied for the appointmentof Mr. Lidi- 
ward as guardian ad Jitem of the plaintiffs who were defendants in 
the said suit, but the appointment of Mr. Lidiward was unlawful 
as he did not express his consent to act as guardian in the said suit 
for the present plaintiffs, that Mr. Lidiward did not file any wiitten 
statement on behalf of the plaintiffs in the present suit or take any 
other steps to protect their interest; that taking advantage of this 
circumstance Kashi Nath and defendant No. 4 during the local 
investigation in the said suit No. 33 secretly and fraudulently 
pointed out to the investigating Amin sixty Hals of land of the 
fourth schedule; appertaining to the present plaintiffs’ separate 
account No. 113 as being included in the land in dispute in the 
said suit No. 33, that Kashi Nath died during the pendency of suit 
No. 33 and defendants r, 2 and 3 were substituted. as his heirs on 
the record of that suit; the said suit was decieed after contest 
against the Government and ex parte against the plazntiffs in,the pre- 
sent suit ; that the claim of Kashi Nath and defendant No. 4 in 
respect of the land of the fourth sckedule to the present plaint was 
decreed on the 18th June, 1909, in favour of defendants r to 4 upon a 
declaration that 60 Hals of land of dag No. 1 of the fourth schedule 
and 200 halsand 4 kedars of land of dag No. 2 of the fourth 
schedule in all 260 hals and 4 kedars of land of dag No. 2 of the 
fourth schedule in all 260 hals and 4 kedars of land appertained to 
the residuary mahal No. 1 taluk Rai Gourhari Singh. The plaint 
further recites that according to the Nirupanpatra, the sixteen annas 
of land of dag No. 1 of the fourth schedule appeitained to plaintiffs’ 
separate account No. 113 and an eight annas shale of the land of 
dag No. 2 of the said fourth schedule appeitain to the original 
mahal to which the plaintiffs, as heirs of their father, have maliki 
right ; that in execution of the said decree in suit No. 33 the defen- 
danis 1 to 4 in collusion with defendant No.5. the Alinagar Tea 
Company Limited have dispossessed the plaintiffs from the sixteen 
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annas share of dag No. r and from eight annas share of dag No,‘2* 
of the fourth schedule and are wrongfully possessing the-entire‘land* 


of the fourth schedule; that the decree in suit No. 33 is wholly 
illegal, fraudulent and deceitful. The plaint next recites that 
plaintiff No. r attained majority on the roth of February, tg21, and 


plaintiffs’ estate was 1elease] from the management of the Court of- ` 
Wards on the 27th of February, 1922 ; that subsequently plaintiff | 
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No. 2 attained majority on the 13th of January, 1924, that plaintiffs a 


first came to know of the said decree in suit No. 33 in the month 
of August, 1923. In paragraph 18 of the plaint it is stated that the 
bar of limitation to the suit1s removed by the circumstance that 


‘plaintiffs came to know of the fraudulent decree in the suit No. 33 


in August, 1923 and the present suit was instituted onthe 26th of 
February, 1924., On these pleadings the relief sought inthe suit 
against Cefendants r to 5 has been ranged under~four heads, (1) 
that it may be declared that the decree in suit No. 33 is fraudulent 
and ultra vires and not binding on the plaintiff, (2) that their title 
may be declared to the sixteen annas land of dag No.1 and eight 
annas share of the land of dag No. 2 of the fourth schedule and 
khas possessicn thereof may te given to the plaintiffs, (3) that a 
decree for mesne profits may be passed and (4) decree for costs may 
be given., 

In addition to the five defendants the Secretary of State for 
India in Council has been impleaded as the sixth defendant and 
the relief prayed against the Secretary of State is in the alternative 
that if for any reason the plaintiffs cannot get relief against the other 
defendants, a decree may be passed for recovery of the sum of 
Rs.,35676-4a8 -op. as damages. This relief is based on the allegations 
in paragraphs 13 and 15 of the plaint. The substance of those 
allegations is that the plaintiffs believe: that it was for the protection 
of the Government’s interest that the Court of Wards conducted 
by the Government wilfully refrained from taking any steps in suit 
No. 33 to protect the interest of the plaintiffs and the Government 
not having taken any necessary step in the said suit to protect the 
interest of the plaintiffs they are lablein damages. Paragraph 17 
of the plaint stites that notice of this suit was given to the Govern- 
ment under section 85 of the Code of Civil Procedure within the 
time prescribe by law. 


Defendants 1 to 3, defendant No. 4, defendant No. 5 oe the 


-Secietary of State have- filed- separate written statements: The 


defences of defendants 1 to 5 in so far asis material to the contro- 


‘ versy in the present appeal are (1) plaintiffs’ claim .is barred -by 
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res judica ta, (2) the land of dag No.1 of the fourth schedule in 
suitis not included in the separate Hishya No. 113 or in the 
boundaries of the second schedule of the plaint, (3) plaintiffs’ pre- 
decessor not having done the acts which he had promised to do as 
consideration for the Nirupanpitra the contract was not acted upon 
and the plaintifls’ predecessor cancelled it by subsequent acts and 
therefore plaintiffs cannot get any benefit on the basis of the said 
Nirupanpatra, (4) that during local investigation in suit No. 33 
Kashi Nath and defendant, No.4 did not fraudulently cause any 
land of separate account of 113 to be included inthe lands in dis- 
pute in that suit, (5) the suit is barred by limitation, (6) the decree in 
suit No, 33 is neither fraudulent, nor udéra vires, (7) that there was 
no fraud on the part of the Court of Wards in not filing a written 
statement in suit No. 33, (8) that in appeal against the decree in 
suit No. 33 by defendants 1 to 4 the plaintiffs were made respon- 
dents and they appeared through the Manager cf the Court of 
Wards ; that execution proceedings were taken by the defendants in 
the presence of the plaintiffs who appeared through the Court of 
Wards and that in such circumstances it cannot be said that the 
Court of Wards did not take proper steps to protect the interest of 
the plaintiffs. 


The Secretary of State supported the defence of the other defen- 
dants and contended that the Court of Wards never refused sanction 
to any steps necessary to preserve tbe interest of the plaintiffs and 
that Government was not responsible when the Manager of the 


Court of Wards acted Jona file. 


On these pleadings several issues were framed by the Sub- 
ordinate Judge. They are to be found at pages 48 and 49 of the 
Paper Book. The Subordinate Judge has come to the conclusion 
that the suit is barred by the principles of res judicata by reason of 
the decision in suit No, 33 of 1904. He has also found that there 
was no fraud in obtaining the decree in suit No. 33 and that the said 
decree is binding upon the plaintifs. He has also reached the 
conclusion that the Nirupanpatra was never acted upon. He finds 
also that plot No. 1 of schedule 4 cf the plaint was included in the 
Nirupanpatra and was outside the boundaries of separate account 
No. 113. He has also found that there was no negligence on the 
part of Government and the Court of Wards and that the plaintiffs’ 
father deliberately abandoned his claim in the Nirupanpatra as he 
did not want to throw away any money and that the plaintiffs had 
no title to any of the two plots in suit. In view of these findings 
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the suit was dismissed against defendants 1 to 5 as also against the 
Secretary of State. 


Against tbis decree of dismissal the present appeal has been 


brought by the plaintiffs. By a petition put in this Court the plain- 
tiffs have withdrawn their appeal against the Secretary of State and 
nothing further need be said regarding the claim against the Secre- 
tary of State beyond this that the appeal will be disposed of between 
the plaintiffs and the Secretay of State in terms of the said 
petition. 

Several contentions have been raised in this appeal on behalf of 
the appellants. We will notice them inthe orderin which they 
have been ‘argued. f 


It has been contended in the first place that the Court below 
was in error in holding that the suit is barred by the principles of 
res judicata by reason of the decision in suit No. 33 of rg04. With 
regard to this plea a discrimination has been made in argument 
between the 60 hals of land of the fourth schedule (dag No. 1) and 
the eight annas share of 200 hals of land mentioned in the fourth 
schedule (dag No. 2). It is conceded on behalf of. the appellant 
that the decretal lands of suit No. 33 of 1904 include the lands of 
the fourth schedule. This is also the finding of the Commissioner 
who was appointed for local investigation in the present suit, as also 
of the Court below. In suit No. 33 of 1904 the father of the present 
plaintiffs was the groforma defendant and the Secretary of State was 
the principal defendant and Kashi Nath and after his death defen- 
dants 1, 2, 3 and defendant No. 4 were plaintiffs. The suit was for 
a declaration of title to two plots of land consisting of 150 and 600 
hals respectively. The plaintiffs in that suit (Kashi Nath and defen- 
dant No. 4 in the present suit) asked for a declaration of their title 
to sixteen annas of the said 75c hals on the basis of their purchase 
at the sale for arrears of revenue in 1892. He recited the Nirupan- 
patra of the roth of Bhadra, 1302, B. S. in paragraph 9 of the plaint 
and stated that the defendant No, 2 (father of the plaintiffs in the 
present suit) not having done any act in accordance with the Niru- 
panpatra the said deed had become inoperative and that the plain- 
tiffs of that suit (Kashi Nath and defendant No. 4 of this suit). were 
the entire proprietors of the disputed lands. See page 66, 
Part II. 

In order to avoid the plea of ves judicata with reference to the 
6o hals of the first dag of the fourth schedule lands the argument 
for the appellants is put in this way :— the schedule to the plaint at 
page 71 P. II, clearly discloses that the land of separate account 
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“NO. 113 was excluded from both the plots claimed for on the 


boundaries of both the plots lands of hishya No 113 of mouzi 
Tilakpur were mentioned. This plaint was served on one Amzad 


-Ali Khan, father of the plaintiffs in this suit He did not file any 


written statement nor did the Court of Wards which took charge of 
his estate after his death do so At the time of the local investiga- 
tion the plaintiffs in suit No. 33 showed the lands of 113 as being 


- included-in the suit and this was done in the absence of plaintifs’ 


father and the Court of Wards. It is said that as the decree against 
the plaintiffs’ father or rather the plaintifs represented by the 
manager of the Court of Wards was an ex parte decree, the decree 
could only be zes judicata in iespect of the lands claimed in the 
plaint although the Court may have gone out of its way and 
declared the plaintiffs in that suit to be entitled to a decree in 
respect of lands, outside the claim and reference is made in support 
of this view to a passage in the Rt. Hon’ble Sir Dinshaw Mulla’s 
Commentary on the Code of Civil Procedurc—See page 42 under 
the heading Ex parte Decree (edition the 9th). The accuracy of this 
statement of the law must be conceded, but there are two answers 
given by the respondents to this contention of the appellants ; (1) 
that although the decree was ex parte atits inception it lost the 
ex parte character when the matter was carried in appeal to the 
High Court and the Court of Wards had opportunity of contesting 
the appeal and did contest it, (2) that there is no foundation for the 


“argument that lands of separate ‘account 3113 were surreptitiously 


introduced as forming lands claimed in suit No. 33 at the time of 
the local investigation. As we shall show presently the respondents 
have succeeded in establishing both these positions: . ` 

With regard to the first position taken up by ‘the respondents in 
support of the plea of res judicata with reference to the sixty hals 
of land of dag No. 1 of the fourth schedule the respondents point 
out that the decree in suit No. 33 of 1904 which was ex parte against 
the Court of Wards at its inception lost its ex parte character as the 
matter was carried in appeal to the High Court by Kashi Nath’s 


- sons and the present defzndant No. 4 against that portion of the 


decree which went against them and the estate of the plaintiffs was 


, represented by the Manager of the Court of Wards in the appeal 


but it did no more than adopt the argument employed on behalf of 
the Secretary of State who was defendant No. 1 respondent in the 
said appeal. The Government filed a cross-appeal on the ground 
that the plaintiffs in that suit had not proved that mouzi Ghana- 
shyampur appertained to the residuary estate purchased by Kashi 


Vor. LVIIL| HIGH COURT, 


Nath Ghose but the cross-appeil was not pressed and was dismissed. 
The plaint in suit No. 33 expressly excluded the lands of separate 
account No. 113 from their claim as on the boundaries of the dis- 
puted lands of that suit were described the lands of separate account 
No. 113. (See schedule of boundaries at page 71 part II exhibit 12). 
If during local investigation the boundaries of the disputed lands 
were enlarged by including linds of separate account No. 113 and 
a decree was givenin respect of lands within those enlarged 
boundaries there was nothing to prevent the Court of Wards from 
taking aground to this effect by way of cross-objections in the 
appeal before the High Court and contending that the decree in 
suit No. 33 in so far as it included the lands of separate account 
113 could not be sustained as it was outside the claim of that suit 
and that the decree was in excess of the claim but nothing of the 
kind was done. The judgment of the High Court is to be found at 
page 163 part II and has teen marked as exhibit X. It would have 
been much easier for the Court of Wards to prove the fact of the 
enlargement of the bound aries then than it can be now when twenty 
years have nearly expired from the date of the decree of the High 
Court which was passed on the 4th of August 1913. The decree in 
suit No. 33 of rgo4 was liable to correction by the High Court and 
if the plaintiffs or the Court of Wards which represented their estates 
did not impeach the decree of the first Court in suit No. 33 on that 
ground, I do not see how it is possible for the plaintiffs to avoid .the 
plea of rs judicata and reagitate a question which has become final 
after the decree of the High Court. 

There is also no substance in the case made by the appellants 
that plot No. 1 of Schedule four which really appertained to the 
plaintiffs’ separate account was fraudulently included in the claim 
of suit No. 33 at the time of the local investigation. It is true 
that at the time of the local investigation the defendants pointed 
out the land up to the corrected eastern boundary of Kitta Chitlia, 
i.e, the western thak line on the west as the land in suit No. 33 
of 1904 as they claimed Ghanashyampur lands as appertaining 
to the residuary estate and Ghanashyampur was bounded on the 
west by Kitta Chitlia. They did not however get a decree in res- 
pect of this land nor could they get a decree in respect of the land 
ofthe separate account which they had not claimed in the plaint. 
The defendants also attempted to take possession of the land 
lying between the twu thak lines in execution of the decree but 
they failed todo so on opposition by the Government as well as 

by the Court of Wards, If one turns to Ext. J2 the certified copy 
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. of the Thak map of mouza Tilakpur 2nd part ‘one would see at a 


glance the land about which there was dispute between the parties in 
the course of the execution, That land is between the corrected thak 
line which is shown between station No. 54 to station No. 78 and 
northwards towards the west and the cancelled thak line between 
station 54 passing through statiun Nos. 64, 103, 130, 141, 159, 
165 to 169 towards the East. In execution of that decree the 
defendants who were the decree-holders in suit 33 were claiming 
lands between the cancelled thak line towards the east of the 
corrected line. It will appear from Ext. L a certified copy of 
objection filed on behalf of the Couit of Wards in execution case 
No. 38 of 1914 that their objection was that the plaintiffs decree- 
holders in suit No. 33 had not got a decree for the lands situate 
between the two thak lines in the Commissioner’s map and there- 
fore they could not get possession of the said land (See page 184 
P. II). This objection was allowed by the Subordinate Judge 
who stated in his order dated the gth December 1926 that “the 
west boundary line is the line which demarcates the two mouzas 
Tilakpur and Ghanashyampur and this line had been definitely 
fixed by the judgment and decree of the original Court which has 
been upheld by the Honourable High Court and that is the line 
which has been shewn in the map prepared by the Civil Court 
Amin in the suit’. In order to understand as to why the thak 
line of mouza Tilakpur touzi No. 47031 was corrected reference 


“must be made to a few documents. It would appear from a 


comparison of the certificated copy of wazibularz of mauza Tilak- 


* pur (pages 16 and ao part II) and map No. 7-Ex. Z (2) that the 


`” boundary of mouza Tilakpur second part towards the east was 


mouza Ghanashyampur from stations 54 to 179 inthe Thak map 


' Ext Z (2). There isa note in the wazibularz “that the boundary 


of the hill adjoining the mouza was given by guess and on enquiry 
at the time of fixing the mounds the said boundary was not found 
and there being dense jungle, the possessors having stated that 
they were unable to identify the said boundary after cutting the 
jungle, therefore according to the order of the Superintendent of 
Survey dated the 24th of September last the map has been correc- 
ted by excluding some land, f. e, the inaccessible jungle land as 
part of the hill”. This accounts for the corrected thak line of 
mouza Tilakpur part II. It has already been pointed out that the 
dispute in the couse of execution was not regarding the inclusioh 
of any lands of separate account Chitlia (Ext. 7 page 21 part IT) 
but with regard to the lands between the two thak lines ; it was 
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nowhere stated in the proceedings regarding execution that any 
lands of the separate account Chitalia had been included in the 
decree. It has been said on behalf of the appellant that this point 
could not be raised in execution proceedings as the execution 
Court could not go behind the decree but one fails to understand 
why the fact could not be mentioned in the said execution petition 
that the deciee-holders were claiming possession of lands between 
the two thak lines contrary to the decree but further the decree 
itself has given more lands to the decree-holders than were claimed 
in the plaint, It is true that they might have been told that the 
Court in execution could not consider this objection but there 
was nothing to prevent them from stating the same in the execu- 
tion petition if in fact the lands of the separate account had 


been included in the decree which was sought to be.executed.. 
The decree-holders claimed lands up to the corrected thak line. 


towards the west between mouzas Ghanashyampur and Tilakpur 


but as a result of the execution they got delivery of possession up. 
to the cancelled thak line. So the decree-holders got something, 


less than they were entitled to on the basis of the corrected thak 
line as shewing the boundary between Ghanashyampur and Tilak- 
pur so that far from getting possession on the basis of the decree 
of any land of mouz. Tilakpur which consisted of chittas Chitley 
and Bhanubil they got something less of the lands of Ghanashyam- 
pur as bounded by the corrected thak line. It is also a circumstance 
of very great significance that the idea of introducing the allegation 
in paragraph g of the plaint to the effect that during local inves- 
tigation in suit No. 33 the defendants secretly and fraudulently 
pointed out to the investigating Amin sixty hals of land of the 
fourth schedule was conceived after notice under section 80 of the 
Code of Civil Procedure was given to the Secretary of State prior 
to the institution of the suit. In that notice (which is to be found 
at page 212, part II) it was stated that the plaintiffs were interested 
in eight annas share of the entire 260 hals of land and not a sixteen 
annas share of the 60 bals of dag No. 1 schedule 4 on the footing 
that they were separate account lands. It has been rightly pointed 
out on behalf of the respondents by Mr. Chakravarty that things 
grow as time goes on and this idea of surreptitious inclusion of 
separate account lands in suit No. 33 has grown after the issue 
`of notice under section 80. We are of opinion therefore that the 
allegation in Paragraph 9 of the plaint has not been established. 
It follows that the special ground on which the appellants sougut 
to avoid the plea of zes judicata with reference to dag No. 1 of 
schedule four to the plaint must fail. 
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Now to take the common ground on which the appellant sought 
to avoid the plea of zes judicata with reference to both the dags of 
schedule four:—It is said that although it was asserted in suit 
No. 33 of 1904 that there was an agreement with Moulvi Ali 
Amzid Khan, the ancestor of the plaintiffs, that he would get eight 
annas share of the lands of the third schedule to the plaint which 
include the lands of the fourth schedule now in dispute in the event 
of his paying the costs of the suit and also performing other acts 
the agreement had become inoperative and the father of defendants 
1 to 3 and defendant No. 4 had become sixteen annas share of the 
third schedule lands. Yet as there was no issue joined on the same 
and there was no finding with reference to this agieement the 
question of the validity of agreement or Nirupanpatra cannot’ be 
said to have been finally decided in suit No. 33. It is now however 
firmly established that in order to sustain a plea of res judicata it is 
not necessary that an issue should have bcen expressly framed on 
the question. It is enough if the matter in controversy in the sub- 
sequent suit has been decided in the previous suit either expressly 
or by necessary implication ; Kashi Nath and defendant No. 4 could 
not have obtained a decree forthe sixteen annas share uf the 260 
hals of lands now in dispute, unless the Court reached the conclu- 
sion that the Nirupanpatra had become inoperative and that Moulvi 
Amzid Ali Khan had ‘no title to the eight annas share as the Niru- 
panpatra was not acted on. Neither the plaintiffs’ father Amzad Ali 
nor the Court of Wards which managed the estate of plaintiffs’ father 
ever controverted the allegation regarding the Nirupanpatra® made 
in the plaint. The plaintiffs’ father took several adjournments for 
filing the written statement in the suit of 1904 but died before he 
could file any. The decree iu favour of the plaintiffs for the entire 
sixtegh annas share could not be sustained unless the question with 
regard to the Nirupanpatra not having been acted on was decided in 
favour of the plaintiffs in that suit and against Amzad Ali Khan 
defendant No. 2 in that suit. It has been laid down by their Lord- 
ships of the Judicial Committee inthe case of Soorjomonee v, 
Suddanund (1), that it is not necessary to couslitute a matter ‘directly 
and substantially’ in issue that a distinct issue should have been’ 
raised upon it; it is sufficient if the matter was in issue in substance. 
It has also been recently pointed out by their Lordships of the 
Judicial Committee of the Privy Council that the application of the 
tule of res judicata by the Courts in India should be influenced by 
no technical considerations of form, but by matter of substance 


(1) (1873) 12 B L. R. 304 ; 20 W, R. 377; L. R.L A. Sup. 212, 
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within the limits allowed by law. See Sew Prasanna v. Ramnandan 
(1). The matter of the Nirupanpatra has once been decided and 
cannot be agitated again. Amjad Ali Khan by failing to deny the 
allegation that the Nirupanpatra had not been acted on could not 
have successfully claimed that it had not been litigated and deter- 
mined against him, nor can his successors do so now. Another 
minor ground was taken for the purpose of avoiding the plea of 
res judicata and it was said on behalf of the appellant that the 
plaintiffs were minors at the time of their father’s death during the 
pendency of suit No. 33 and they were represented in the suit by 
Mr. Lidiward who was not described as Manager of the Court of 
- Wards as the statute requires and therefore there was no proper 
yepresentation of the minor plaintiffs in that suit No. 33. In support 
of this view reference is made to sections 51 and 64 of the Court of 
Wards Act and it is said that the notice of suit should have been 
served through the Collector and if that had been done the manager 
would have apreared to defend the suit ` There is no real substance 
in this objection. It seems to us that the Manager of the Court of 
Wards did not appear in the suit apparently because Amzad Ali 
who was alive for along time after the institution of the suit and 
took several adjournments to file a written statement and did not 
file any. A certain amount of discretion is given to Managers of 
Court of Wards to defend a suit and in view of the fact that Amzad 
Ali did not file any written statement during his life time the 
Manager might have thought that there was no necessity to contro- 
vert the allegation 1egarding the Nirupanpatra made in the plaint of 
suit No. 33. We are of opinion that there was proper representation 
of the minor by the Manager of the “ourt of Wards and although 
the Manager did not appear in the suit he appeared in the course 
of the proceedings in the appeal. This ground also fails. s3 

In view of our finding that the suit is barred by the punciple of 
res judicata it would have been sofficient to dismiss’ plaintiffs’ suit 
on the ground of ves judicata and to affirm the judgment of ‘the 
Court below but as the question regarding the merits of the plain‘ 
tiffs’ suit has also Leen debated before us we propose to record our 
findings on the same, in view of the frequent pronouncement of 
their Lordships of the Judicial Committee that fragmentary deci- 
sions are most inconvenient and tend to delay the administration of 
justice, In the case of Jagan Nath Raov. Rambharosa (2), Sir 
George Lowndes in delivering’ the judgment of the Privy Council 


(1) (1916) L. R. 431. A. 99; I. L. R 43 Cale. 694 ;:23 C. L. J. 621. 
(2) (1932) L. R. 6o E A. 53 , 57 C. L. J. 51. 
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said this :— It has been repeatedly pointed out by this Board that 
it is a duty of the Courts below to pronounce their opinion on all 
the important points in an appealable case and that a failure to do 
so not infrequently necessitates a remand withthe consequence of 
heavy additional costs. ” 

With regard to the 6o hals of land of dag No. x of schedule four 
the root of plaintiffs’ title is said to be the rubokary of the Court of 
principal Sadar Amin, Sylhet, dated the 8th January 1861. It 
appears therefrom that the predecessors of the present plaintiffs 
purchased Tilakpur Kitta Chitlia bearing a jama of Rs. 161-4as-6p. 
and 350 halsof land relating thereto in the Lenami of Rudra 


` Narayan Deb and that one Suryamoni Sarma purchased Sree Chan- 


dra Jhumpahar in Ghanashyampur bearing a jama of Rs. 655; (see 
page 7, part II). On the 22nd of May, 1872, the plaintiffs’ predecessor 
applied for separation of account and separate account was opened 
in his name on the 27th of September 1872 and 25c hals of Kitta 
Chitlia was assigned to him. The Thak map of Kitta Chitlia was 
prepared in 1863 and it was signed by the agents of the plaintiffs’ 
ancestors. The mouza to the east of movza Tilakpur, second part, 
within which Kitta Chitlia is situate, was mouza Ghanashyampur and 
the map (Ext. Zz) which is the Thak map shows the corrected 
eastern boundary of Mouza Tilakpur as well as the cancelled eastern 
boundary. In the Thak map there is a note to the effect “ That the 
Survey Amin having surveyed by guess the boundary of the Pahar, 
that is, the hill adjoining the movza the said boundary not being 
found on enquiry at the time of finishing tle Dhipsand there being 
jungle and hill according to the order of the Superintendent some 
portions with inaccessible jungly places being included as part of 
the hill the map has been amended.” This note explains why the 
thak line was shifted towards the west. It is not disputed in this 
case that Ghanashyampur is to the east of Chitlia which is a part of 
Tilakpur and that the disputed land lies in Ghanashyampur. The 
plaintiffs have therefore no title to aiy land within the ambit of 
Ghanashyampur and according to the Thak map the disputed land is 
not within Kitta Chitlia but isin Gharashyampur. Plaintiffs how- 
ever stated that in the petition for opening separate account in 
respect of two mouzas Tilakpur and Kitta Chitlia, their predecessor 
described Chitta Chitlia as bounded on the east by Sanchara (a hill 
stream) and Jhuri (streamlet) to the east of Changura Tilla (hillock) 
and that plot No. 1 of the plaint is covered by these boundaries. 
A Pleader Commissioner was appointed to relay the boundaries as 
given in the petition and he wasof opinion that dag No. x of 
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schedule four falls within those boundaries. The Subordinate Judge 
is of opinion that Changura Tilla and Jhuri have not been correctly 
relaid, by the Commissioner. The reasons for rejecting the Commis- 
sioner’s findings are, amongst others, that he has relied on a map 
prepared by the plaintiffs in 1894 and the Subordinate Judge says 
that the said map was not drawn to any scale, was not referred to 
in the Nirupanpatra, and cannot be relied on as it wasa private map 
prepared by the Amin of the plaintiffs’ estate. It appears to us 
that this map is not admissible in evidence against the present 
defendants and the reception of this map in evidence was rightly 
objected to by the defendants. The Subordinate Judge thinks that 
T.C. Nundy’s map which was prepared in 1908 Ex: T in the 
presence of the Government, the Court of Wards representing the 
plaintiffs and the defendants ‘was conclusive on the question of the 
eastern boundary of Kitta Chitlia. For the reasons given below we 
agree with his conclusion. The circumstances under which T. C. 
Nundy’s map was prepared are given in detail in paragraph zo of 
the wrilten statement of the Secretary of State. Inthe early part 
of 1907 while suit No. 33 was still pending the Manager of plaintiffs’ 
estate under the Court of Wards claimed certain lands in possession 
of Government and wanted to realise rents from tenants who had 
either been settled by or attorned to Government. The Manager 
in his letter dated 1st July 1907 particularises the lands and the 
nature of the claims of the estate. There wasa local enquiry by 
Sub-Deputy Collector Babu Tarini Charan Nandi who demarcated 
the lands on the identification of the officers of the estate prepared a 
map and submitted his report dated 9th August, 1999. The estate at 
that time claimed the lands between the cancelled western boundary 
line of mouza Ghanashyampur and the corrected revenue survey 
boundary line of mouza Uttar Bhanu Dughar (Block A of the map) 
as appertaining to Izid Patta No. 1 Mouzi Dughar and the lands 
between the cancelled western boundary line of mouzı Ghanashyam- 
pur and corrected boundary line of Tilakpur Part II (Block B of 
- the map) as appertaining to separate account No. 113 out of Talook 
No. r Rai Gour Hari Singh Mouza Tilakpur. The estate at that 
time also claimed to have engagements with tenants to receive rents 
iniespect of certain scattered and isolated plots marked C in the 
map measuring only within the cancelled Thak Mouza of Ghana- 
shyampur as appertaining to parent estate No.1 Rai Gour Hari 
Singh on the basis of the agreement with Kashi Nath Ghose and 
Naba Kishore Das. At that time the officers of the estate did not 
claim any lands covered by the decree of suit No. 33 or within the 
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cancelled Thak of Ghanashyampur as appertaining to their separate 
account. Blocks marked C were admittedly subject matter of suit 
No. 33. During local investigation the plaintiffs of tiat suit also 
claimed plots A and B as part of their claim. 

T. C. Nundy’s map shows Blocks A and B as lying within the 
corrected thak line and the cancelled thak line of estate Nos. 5230 
and 5228. Block A of the map was claimed by the Court of Wards 
as appertaining to Izad Patta No. 1 of the estate and Block B only 
was claimed as appertaining to the separate account of the plaintiffs 
in the present suit and mark C were claimed as appertaining to 
Talook Gour Hari Singh under the Nirupanpatra. Block B which 
the plaintiffs claimed as part of the separate account lay to the west 
of the cancelled thak line and to the east of the corrected thak line 
and this block was restored to them by the Government after the 
disposal of suit No 33. Plots shown as C inthe map were to the 
east of the cancelled thak line and the officers of the Court of 
Wards did not show any land lying to the east of the cancelled thak 
line as part of their separate account. It has already been pointed 


` out that-at the time of the thak survey (1859 to 1865) Ghanasityam- 


pur could not be surveyed correctly on account of thick and impene- 
trable jungle and as the boundaries could not be pointed out by 
the proprietors and so the map (No. 1531) prepared by the Amin by 


‘guess was wholly cancelled and Ghanashyampur was included in 


the hill area and the eastern boundary of. Mouzi Tilakpur Part II 
known as Kitta Chitlia (Thak Map No. 5228) was corrected and 


: shifted westward. Before the Sub-Deputy Collector T. C. Nundy 


the officers of the Court of Wards as has already been stated did 
not shew any land lying to the east of the cancelled thak line as 
part of their separate account and that is the claim which they are 
now putting forward. The plaintiffs want to extend their claim even 
further to the east of the cancelled thak line which has always been 
the land of Mouza Ghanashyampur and Subordinate Judge has 
given cogent reasons for finding that the-absurdity of this claim is 
apparent. See page 243 of the judgmant. The pleader Commis- 
sioner who made the investigation in the present case has been 
forced to admit in cross-examination that plot No. 1 of schedule 4 
lies in Ghanashyampur ‘and it is admitted that none of the lands of 
the separate account are in Ghanashyampur. It was sought to be 
argued by the appellant on the description of boundaries in the 
Nirupanpatra of the 4th of September, 1895, that some portion of 
Chitlia was also in Ghanashyampur. In the description of the first 
schedule Pargana Bhanu Gach is described as Chitlia Ghanashyam- 
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pur. This is apparently a mistake jor Chitiia and Ghanashyampur 
as Pargana Bhanu Gach comprises both the mouzas, It has been 
pointed out on behalf of the respondents that the pleader Commis- 
sioner’s report cannot be relied on as he has shewn bias in favour 
of the plaintiffs. Inthe opening line of his deposition at page 153 
he says “I was asked to ascertain if plot No. 1 Schedule IV was 
included in separate account No. 113. I prepareda map of both 
plots at the instance of the plaintiffs. I did not take the Courts 
permission to do so..” This shows that the pleader Commissioner 
in this case shewed some leaning in favour of the plaintiffs and his 
report cannot be implicitly relied on for this reason also, Plaintiffs’ 
witness Ganga Govinda Dhar has been forced to admit that Chitlia 
Kitta appertains to Tilakpur mouza and that Ghanashyampur is 
situate at the south-eastern corner of Chitlia. It appears, therefore, 
` that the plaintiffs have failed to prove that dag No.1 of the 
Schedule IV appertains to their separate account. 

The title to dag No. 2 of the 4th schedule (eight annas share) is 
based on the Nirupanpatra and the Subordinate Judge has held that 
that title besides being affected by the doctrine of res judicata has 
not been established in this case as the Nirupanpatra was not acted 
upon. This view has been challenged by the appellants and it is 
said that as the Nirupanpatra was an out and out sale no oral 
evidence could be given to shew that there was a contemporaneous 
agreement that title should not pass unless the expenses of the con- 
templated litigation were borne by Ali Amzid Khan. The docu- 
ment, it is true, though in the form of conveyance was stamped 
as an agreement., The document recites that the plaintiffs’ prede- 
cessors shall bear all the necessary expenses in all cases of any 
kind which may be instituted in the Civil, Criminal and 
Collectorate Courts in respect of the lands of First Schedule. 
From some of the lands covered by the document there was 
dispossession by the Government and plaintiffs’ ancestor could 
not pay the expenses which he had agreed to pay although it 
was pointed outto him in a letter dated the r2th of December 
1903 (Ext. E) that if the plaintin respect of Ghanashyampur 
land be not filed before the 8th of January 1904, twelve years 
would expire from the date of the auction sale and the suit 
would be barred by limitation. It is now admitted that these 
costs were never paid ; On the other hand the letter of Ali Amzad 
Khan to Kashi Nath Ghose dated the 22nd of December, 1903, 
shows that he was unable to decide whether he should furnish 
funds for the litigation or give up all the lands on being relieved 
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of the liability to pay the expense and he asked Kashi Nath to 
pay the expenses promising that he would contribute his share 
later. It is clearly from this reply of Ali Amzad Khan and his 
subsequent conduct in not filing the written statement in suit No. 
33 of 1904 where it was distinctly asserted in the plaint that the 
Nirupanpatra had not been acted upon by Ali Amzid Khan that 
Ali Amzid abandoned whatever right be had under the Nirupan- 
patra. 

With regard to the Nirupanpatra the Subordinate Judge has 
come to the conclusion that it was not entirely without considera- 
tion as Amzad bore the costs of defending the accused:in forest 
cases and that the consideration was not unlawful as the law of 
champerty does not apply to India. But he held at the same 
time that title never passed to Ali Amzad under the Nirupanpatra 
as the said document was not acted upon as the intention of the 
parties was that title should not pass unless the expenses of the 
litigation were borne by Ah Amzad Khan. The conespondence 
to which we have referred supports this view of the Subordinate 
Judge and we agree with him.. It is argued that plaintifis are 
willing to offer all the expenses now and to get back the property 
of Plot II Second Schedule. The difficulty is that rights of the 
third parties have intervened and the Allinagar Tea Co. have pur- 
chased the property in dispute. The precise nature of the Niru- 
panpatra was ambiguons and oral evidence was rightly admitted 
to explain contemporaneous treatment by the parties. On all 
these grounds appeal must fail, Besides we have held already 
that this part of the claim is also barred by ves judicata. In this 
view the plaintiffs have failed to make out the title to dag No. 2 
of the Fourth Schedule also. The result is that the appeal fails 
and must be dismissed with costs, payable to the respondents 
other than the Secretary of State. The costs other than hearing 
fee to be paid to defendant No.5. The hearing fee to be divided 
in the following proportion—téth to the defendants 1 to 3, mth 
to defendant 4, 34rd to defendant 5. As against the Secretary 
of State the appeal will be disposed of in terms of the petition of 
compromise. 


Henderson J :—I agree and have little to add. 

The appellants’ case with regard to plot No. 1 is briefly as 
follows. This plot is included in their estate covered by separate 
account No. 113 ; it was not really coverd by the plaint in suit 
No. 33 of 1904; but the plaintiffs in that suit managed to get it 
incorporated in the decree. 


Vor, LVIII.} HIGH COURT. 


In order to establish that this plot forms part of the estate 
covered by separate account No. 113 the appellants rely upon the 
map Ex. 3 and the report of the Commissioner. The map is said 
to have been made by one Swarup Chandra Deb, who is dead. I 
am not at all satisfied that it was made in the ordinary course of 
zemindari business. It was proved by Ganga Gobinda Dhar, a 
retired Naib of the estate, who was examined on commission. 
Swarup was not even a regular Amin ofthe estate and there is 
nothing to show why it was thought necessary to have this survey 
done. Ganga Govinda merely says that he used it according to 
requirements. It might have been considered necessary to have 
a map made in connection with the execution of the Nirupanpatra. 
But it is apparent from the deed that this map had nothing to do 
With that transaction. On the other hand, evenif it is admissible 
in evidence, it has no probative value. 

The learned Subordinate Judge has rejected the report of the 
Commissioner for cogent reasons. 

I would now like to refer to two matters in connection with the 
` evidence on which the respondents rely to disprove the appellants’ 
claim. i ‘ 

In the first place this claim was never asserted in notice which 
the appellants served on the Secretary of State as a preliminary 
to the institution of the present suit. The claim there made was 
that this plot was covered by the Nirupanpatra ; this is a most 
damaging admission and shows that the present case in an after- 
thought. 

In the second place the case of the respondents is supported 
by the map prepared by T. C. Nundy, a responsible Government 
Officer. The disputed plot is included in plot C of ,that map. 
Tbat map was prepared in connection with a dispute pending 
between Government and the appellants’ estate. ‘But the point 
to be noticed now is that at that time the present claim was not 
even advanced. 

Mr. Chakrabarty argued that even if the appellants can establish 
their title, the present suit is barred because the matter should have 
been agitated in connection with an objection made in connection 
with the execution proceedings under section 47 of the Code of Civil 
Procedure. The learned Subordinate Judge overruled this conten- 
tion. In my judgment he was right. The objection referred to 
arose in the following way. The plaintiffs in suit No. 33 were only 
partially successful; but in execution proceedings they attempted to 
get possession Of the land with regard to which they bad failed, 
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The Court of Wards on behalf of the appellants’ estate objected 
and were successful. Now that is a matter which was properly dealt 
with under section 47. But supposing that the Court of Wards had 
gone on to say that the plaintiffs in that suit had managed to geta 
decree for land not covered by the plaint and objected that posses- 
sion ought not to be delivered, they would have been told that it 
was not open to the executing Court to go behind the decree. 


A. T. M Appeal dismissed, 


CRIMINAL REVISION. 


Before Mr. Justice H. R. Panckridge, and 
Mr. Justice D. C. Patterson, 


SHANTA RAM SHARMA 
v. 
KANAI LAL JATIA AND ANOTHER.* 


Transfer—Giminal Procedure Code (Act V of 1898), Sec. 528~ Discretion — 
Prejudice—Magistrate having knowledge of facts. 


In section 528 of the Code of Criminal Procedure there are no words which 
have the effect of fettering the discretion of the Chief Presidency Magistrate or 
other Magistrates in transferring cases from the files of Magistrates subordinate 
to them. But before such an order is made the Magistrate must and should have 
reasons and those reasons should be such as the law regards satisfactory fiom the 
point of view of principle. 


If the accused persons are prejudiced by the fact that they have no locus 
standı before the Magistrate who deals with the case under Chapter XVI Crimi- 
nal Procedure Code before the issue of process ıt is not the proper way to counter- 
act that prejudice by ordering the case to be dealt with by a particular Magis- 
trate who happens to have knowledge of matters which the law prevents persons 
complained against from bringing to his notice. So far as from previous know- 
ledge of the facts being a qualification for the enquiring Magistrate, it is in many 
cases a disqualification. 


* Criminal Revision No. 319 of 1933, against an order of S. K. Sinha Esq, 
Chief Presidency Magistrate cf Calcutla, dated the a5th March, 1933. 


a 
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An order for transfer of a case is entirely a matter of discretion with the lower 
Court and in the matter of setting aside that order the Hight Court cannot dis- 
regard the circumstances of the particular case. 

Application under section 439 of the Code of Criminal Proce- 
dure by the Complainant. 


Proceedings under sections 465, 465 read with sections rog and 
193 of the Indian Penal Code. 


The material facts appear from the judgment. 


Messrs. N. K, Basu, P. C. Chatterji, Nagendra Nath Banerji, 
and Bireswar Chatterji, for the Petitioner. 


Messrs. A. N. Chaudhury, S. K. Sen and Satindra Nath 
Mukherji for the Opposite Party. : 
The following judgments were delivered : 


Panckridge, J: This is a Rule obtained by the petitioner 
Shanta Ram Sharma calling upon the Chief Presidency Magistrate 
and the opposite party to show cause why an order of transfer made 
by him on the 25th March should not be set aside. The complain- 
ant isa munim gomasta of a firm known as Dilshukroy Sagarmull 
and the opposite parties are members of a firm known as Maha- 
liram Ramjidas—opposite party No. 1 being a partner and 
opposite party No. 2 being a gomasta of that firm. It appears 
that Dilsukhroy Sagurmull instituted a suit in 1930 against the 
firm of Mahaliram Ramjidas on the allegation that the plaintiffs 
had advanced a lac of rupees to the defendants. Among other 

defences taken was that the sum had never in fact been advanced 
` and that if it had been advanced the borrower was not the firm of 
Mahaliram Ramijidas but a deceased partner, Gajanand Jatia. In 
the course of the litigation the plaintiff obtained an order for affi- 
davit of documents, The defendants filed an affidavit disclosing 
certain entries made in the latter part of 1928 which, it is said, 
supported their case that the advance had never been made. On 
various dates in March, 1931, the plaintiffs inspected the documents 
disclosed by the defendants including the entries I have mentioned. 
Owing to the course the litigation took it became unnecessary for 
the Court to decide whether or not the books of the defendant were 
genuine on this point and the suit was dismissed with costs. The 
defendants then successfully applied to my learned brother Mr. 
Justice Buckland who had tried the case to make a complaint to 
the Chief Presidency Magistrate that in giving evidence in the case 
Sagarmull, a partner of the complainant firm had wilfully given 


false evidence and thereby committed an offence punishable under: 
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section 193, Indian Penal Code. The Chief Presidency Magistrate 
issued processes, tried the case and convicted Sagarmull. Sagar- 
mull appealed to this Court but his appeal was dismissed. He has 
now applied for special leave to appeal to His Majesty in Council 
and I understand that he is now on bail pending the decision of. 
the Privy Council. In the complaint filed on the zoth March, 1933, 
it is alleged that the entries in the cash books of 1928-29 which 
were inspected in the circumstances I have mentioned, are forgeries. 
The complaint does not state on what materials this allegation is 
based and merely alleges that the complainant has since made fur- 
ther enquiries into the whole affair with the result which I have 
indicated. Nothing is stated in the complaint about the conviction 
of Sagarmull for perjury and it appears to me that the complaint is 
most disingenious and is intended to give an impression that the 
proceedings before Mr. Justice Buckland terminated in an amicable 
compromise. On the allegations made in the complaint the Addi- 
tional Chief Presidency Magistrate on the application of the com- 
plainant issued a seach warrant for the books which it is alleged 
were forged. The opposite parties at once went before the Addi- 
tional Presidency Magistrate and on their undertaking to produce 
the books he stayed execution of the search warrant and subse- 
quently set it aside. Emboldend by their success the accused 
then presented a petition to the Chief Presidency Magistrate asking 
him to transfer the case from the file of the Additional Presidency 
Magistrate to his own file on the ground that it would be more 
convenient and expeditious for the Chief Presidency Magistrate to 
deal with the matter himself The Chief Presidency Magistrate 
heard the parties and made an order under section 528 Criminal 
Procedure Code transferring the case to his own file. The reasons 
he has given are that he considers that by suppressing the fact of 
the conviction of Sagarmull the complainant wrongfully obtained 
the search warrant which the learned Additional Presidency Magis- 
trate would have declined to issue exparte had he been in posses- 
sion of the whole history of the previous relations between the 
parties. He also states that inasmuch as the accused persons will 
have had no locus standi before the Additional Presidency Magis- 
trate or before any other Magistrate who deals with the case under 
chapter XVI Criminal Procedure Code he apprehends that advan- 
tage will again be taken of the Additional Presidency Magistrate’s 
lack of acquaintance with the details of the case. He states that as 
he is aware of the whole history of the litigation he thinks that in 
the interests of justice he should hold the enquiry himself. 


` 
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The ground on which the complainant has obtained this Rule 
is that the reasons given by the Chief Presidency Magistrate are 
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which have the effect of fettering the discretion of the Chief 
Presidency Magistrate or other Magistrates in transferring cases 
from the files of Magistrates subordinate to them, At the same 
time it is in my opinion, beyond argument ‘that before such an 
order is made the Magistrate must and should have reasons and 
those reasons should be such as the law regards as satisfactory 
from the point of view of principle. In my opinion, the reasons 
given by the Chief Presidency Magistrate are open to criticism 
and I should sincerely regret it if anything I say or any order I 
make lent colour to the view that a Magistrate is exceptionally 
qualified to deal with particular cases because he approaches it 
with a knowledge of facts whether that knowledge be derived 
from what he has learnt in his personal capacity or from what 
has come before him in his judicial capacity. If the accused 
persons are prejudiced by the fact that they have no locus standi 
before the issue of process it 18 not the proper way to counter- 
act that prejudice by ordering the case to be dealt with bya 
particular Magistrate who happens to have knowledge of matters 
which the law prevents persons complained against from bringing 
to his notice. So far as from previous knowledge of the facts 
being a qualification for the enquiring Magistrate it is in many 
cases a disqualification. This being so, the question arises 
whether we should set the order aside, for it is entirely a matter 
of discretion in the exercise of which we feel we cannot disregard 
the circumstances of the particular case. The complainant is 
nota person in whose favour I feel disposed to interfere. The 
delay between the production of the books in 1931 and the 
institution of the proceedings is not explained. Moreover, I 
agree with the Magistrate that the complainant was guilty of 
disingenious conduct in not saying anything in his complaint as 
to the events which happened after the dismissal of his employer’s 
suit. His personal interests are admittedly not involved and so 
he cannot take it as a personal injustice if we decide not to accede 
to his application. 

So far as the previous knowledge is concerned the two Magis- 
trates are very much in the same position because in connection 
with the proceedings for setting aside the search warrant affidavits 
have been filed which put the Additional Presidency Magistrate 
in possession of the facts relative to the previous litigation. We 
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see no reason to suppose that the Chief Presidency Magistrate 
will not deal with the complainant’s petition fairly and indeed it 
has not been seriously suggested that any intentional bias on his 
part is to be apprehended. Were the position different and had 
the transfer been made to a Magistrate with knowledge of the 
fact against the wishes of the accused I should not have hesi- 
tated for a moment to set the order for transfer aside on the 
application of the accused. However in the circumstances ‘of 
the case we consid er that the conduct of the complainant has not 
been such that we ought to interfere at his instance and we do 
not think that there is any chance of failure of justice if we dis- 
charge the Rule. The Rule is, accordingly, discharged. 


Petterson, J.—I agree. ` 
A T. M Rule discharged. 


CIVIL REVISION. 


Before Mr. Justice D. C. Patterson, and Mr. Justice T. Ameer Ali. 


BANBEHARI CHATTERJI AND OTHERS. 
v. 
BHUKANLAL CHAUDHURI,* 
Valuation to be put in the sale proclamation—Duty of Court—Civil Procedure 
Code (Act V of 1908), Order 21 Rule 66 (2 e), scope of. 


Order 21, rule 66 (2 e) of the Code of Civil Procedure, with which may be 
read Form 29, Appendix E, does not in terms cast upon the Court the duty of 
making any valuation of the property to be sold. 


In dealing with matters under order 21, rule 66 regarding the valuation to be 


. Put in the sale proclamation ; (i) it is the duty of the Court (apart from excep- 


tional circumstances) to make a valuation the result of which is to be included 
in the sale proclamation, (ii) such duty (save in exceptional circumstances) is not 
discharged by merely stating the values respectively put upon the property by 
the parties. The Court should make its own enquiry and arrive at a single figure, 
(ili) if by reason of exceptional circumstances the course indicated in (i) and 
(ii) is found to be impracticable, such circumstances should be clearly set out in 
the order, i 


* Civil Revision Case No. 1134 of 1932, against the order of B. K. Roy, Esq, 
Subordinate Judge, First Court, at Alipore, (24 Parganas). dated sth September, 
1932. 


’ 


Vor. LVI} | HIOH court. 


Lachiram v, Maharajadhiraj Bahadur Rameswar Singh (1) followed. 


Case-laws on the point reviewed and referred to. 


Application for Revision under section 115, Civil Procedure Code 
by the Judgment-debtor. 


The material facts appear from the judgment. 


Messrs. Kshitish Chandra Chakravarti and Panchanan Ghosal 
for the Petitioner. 
Mr. Karunamoy Ghosh for the Opposite Party. 
7G Ae V. 
The following judgment was delivered : 


This is an application under section 115 of the Civil Procedure 
Code. We are asked to revise: an order of the Subordinate Judge 
of the 24-Parganas passed on the 5th September, 1937, whereby in 
a matter under Order XXI, rule 66 of the Civil Procedure Code 
he directed that the sale proclamation should show the value put 
upon the property to be sold as given by the decree-holder, as also 
that given by the judgment-debtor. 


In this case the discrepancy between the two values, though not 
so large as in some of the decided cases, is yet considerable, viz., 
Rs, 40,000 as against Rs. r,00,000. 


The application for revision and for stay of sale has as usual, 
been made at the last minute. There is a conflict of evidence as to 


what took place before the learned Subordinate Judge. It is 


possible that at that stage the judgment-debtor did not press the 
point argued before us. We do not however, propose to discuss the 
merits or dona fides of the application, since we think it desirable 
to give a decision on the point of principle involved. 


The relevant enactment of the Code, viz., Order XXI, rule 66(2e), 
with which may be read Form 29, Appendix E, does not in terms 
cast upon the Court the duty of making any valuation ofthe pro- 
perty to be sold. The provision in question has, however, chiefly as 
a result of a decision of the Privy Council in 1898—Saadatmand 
Khan v. Phul Kuar (2), become encrusted with a mass of judicial 
authority. In one volume of the reports alone 35 C. W. N. are to 
be found three reported cases. We appreciate that it is not easy 
from the decisions referred to, to arrive at a definite result, and that, 
for this reason, the Court, in dealing with matters under Order XXI, 
rule 66, finds some difficulty in knowing the extent of its duties. 


(1) (1928) we. L. J. 145. 
(2) (1898) L. R. 25 I. A. 146 ; I. L. R. 20 All, 412; 2 C. W. N. 550. 
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cuits We-propose as concisely as possible to give our view of the 
1932. general eftect of the cases. 
Banbehari Chalterji (1) Following Saadatmand Khan v, Phul Kuar (1 Jal all are er 
f v that if the Court includes its valuation in the sale proclamation, “the 
Bhukaplal Chaudhuri 


me value being a material fact must be fairly and accurately stated. ” 
A (2) The authorities, however, do not agree that itis the duty of 
the Court in all cases, or even in a normal case, to make a valuation. 
As pointed out, in subsequent cases, in particular:—JZachman 
Pershad Singh v. Ganga Pershad Singh (2); Daulat Bhuiya v. 
Rahisa Banu (3). Saadatmand Khan's case (1) does not lay down 
the proposition that the Court must do so. Sir Jobn Woodroffe, in 
Surendra Mohan Tagore v. Hurruk Chand (4), left this question 
ay open. In Lachman Pershad Singh v. Ganga Pershad Singh (2), 
valuation is treated as a duty of the Court, in Bejoy Singh Dhudhuria 
v. Ashutosh Gossami (5), valuation by the Court is treated as desir- 
able. The same in Dedendra Nath Sadhukhan v, Radhakrissen 
Charmaria (6). On the other hand, in Daulat Bhuiya v, Rahisa 
Banu (3), it is treated as a matter within the discretion of the Judge. 
In Zachiram v. Rameswar Singh (;), Suhrawardy J. and Graham J. 
again treated valuation as a duty of the Court, but ina later case, 
Pashupati Nath Maliah v. Bank of Behar(7), the same Judges, 
having regard to the earlier cases of the same year, left the question 
open. The matter is not carried any further by the decision of Mr. 
Justice Costello in Basanta Kumar Choudhury v. Sylhet Loan 
Co. Lid (ç). 
i The difficulty which we feel in this state of the authorities on the 
point, is as follows ;— 
Unless it is definitely laid down that itis the duty of the Court 
(apart from exceptional circumstances) to make its own valuation, 
it is difficult to decide that the Count is guilty of a material irregu- 
larity in inserting the values given respectively by the parties i e 
wa where‘the Court merely includes in the last column of the procla- 
`` mation the fact that A values the property at RS... ve and 
B values it at RS..cesseseseveeee . These figures might well be of them- 


(1) (1898) L. R. 251.A 146; 1. L. R. 20 All. 412: 2C, W.N. 550. 
(2) (1910) 15 C. W. N. 713 5 
(3) (1930) I. L. R. 58 Cale. 813 ; 53 C. Ly J. 575 

1 (4) (1907) 12 C. W. N. 542. 
<5) (1923) 28 C. W. N. 552. 

(6) (1930) I. L. R. 58 Cale, 577. 
(7) (1928) 52 C. L. J. 145. 

(8) t1931) 35 C. W. N, 907. 

(9) (1932) 36 C. W. N. 347. 


L 
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selves “things considered by the Court material for the purchaser 
to know in order to judge of the nature and value of the property. ? 


(3) Where, however, the Court purports to insert a value as the 
Court value, but, for this purpose, instead of making its own enquiry 
inserts the parties’ figures, again the authorities are agreed that 
(apart from exceptional circumstances) this would be a material 
irregularity. Saurendra Mohan Tagore v. Hurruk Chand (1); Bejoy 
Singh Dhudhuria v. Ashutosh Gossami (2); Debendra Nath Sadhu- 
khan v. Radhakrissen Chamaria (3)i; Pasupati Nath Malah v. Bank 
of Behar (4) ; Lachiram v. Rameswar Singh (5). 


Where, in any of the above cases, the course taken by the Judge 
has been upheld, the Court, on appeal, found that the circumstances 
of the case were exceptional. See Befjoy Singh Dhudhuria wi 
Ashutosh Gossami (2) and Debendra Nath Sadhukhan vw. Radha- 
_ Řtisen Chamaria (3). 


= 


In the present case, we think that the figures given by the parties 
weie inserted as -and by way of Court-valuation. There is nothing 
to show that the case is exceptional, in the sense that independent 
valuation by the Court is impossible, and therefore, on the view 
taken by us of the authorities, we feel bound to set aside the 
order. A 

We appreciate the doubt felt by the Judges who have decided 
many of the above cases, whether the Code originally contemplated 
putting the burden of valuation upon the Court; but in view of the 
fact that this Court has consistently held such valuation to bé desir- 
able, and in view of the difficulty above indicated unless the matter 
is carried to its logical conclusion, we propose to express our view 
on this point. 

Following the decision in Lachiram v. Rameswar Singh (5), we 
consider— 

(i) That it is the duty of the Court (apart from exceptional 


circumstances) to make a valuation the result of which is to be. 


included in the sale proclamation. > 
(ii) Such duty (save in exceptional circumstances) is not dis- 
charged by merely statirlg the values respectively put upon, the 


property by the parties, THe Court should make its own enquiry 


and anive at a single figure. 


(1) (1607) 12 C. W. N. 542. (2) (1923) 28 C. W. N, 552, 
(3) (1930) I. L. R. 48 Cale. 577. aes 

(4) (1931) 35 C. W. N. 907. 
(5) (1929) ga C. L. J. 145. 
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Cryn, (iii) If by reason of exceptional circumstances the course indi- 
1932. cated in (i) and (ii) is found to be impracticable, such circumstances 


Banbehari Chatterji should be clearly set out in the order. 

v | For the reasons indicated above, the Rule is made absolute and 
Bhakanlal Chandhan the Subordinate Judge is directed to assess the value of the attached 
7S property after holding such enquiry as the circumstances of the case 

may require and to issue a fresh sale proclamation in due course. 
In view of the long delay that has already occurred in bringing the 
attached property to sale and in view of the allegation made on 
behalf of the decree-holder that the attached property is likely to 
depreciate in value in the event of any further delay, we direct that 
the valuation be made with tLe utmost expedition and we may add 
that in our opinion it should be possible for the necessary enquiry 
to be completed within one month. 
Both parties will bear their own costs in this Court. - 


P, R. Rule made absolute, 


pan 
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APPELLATE, CIVIL. 


Before Mr. Justice D. N. Mitter and Mr. Justice M. C. Ghose. 


Civi. GOANANGA BEHARI BASAK AND-OTHERS 
1933. 9. 
ag Ae MANINDRA NATH DAS GUPTA.* p 


Deposit of money by debtor under order of Court to abide the result of creditor's 

suit— Money ear-marked for payment to creditor—Question of priority in 

+ a ., respect of such money as between tha creditor and the Receiver in bankruptcy 
CÈS ofthe debtor. , : 


Attachment before judgment of a debtor’s property at the instance of a creditor 
of his, prior to his adjudication asan insolvent, does not confer any right of 
priority on the attaching creditor as against the Receiver in bankruptcy, inas- 
much as the attachment does not constitute. the former a secured creditor, nor 
does it give him any charge or lien over the attached property. 


The above principle, however, does not apply to the case of a creditor in whase 
favour an order has been made by a Court -directing the debtor to bring in Court, 


* Appeal from Original Order No. 337 of 1931, against the order of G. §. 
Hooper Esq District Judge of Rajshahi, dated the 4th May, 1931. 
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or to deposit with a specified person, a certain sum of money, which is to be kept 
asabiding the result of the creditor’s suit or as ear-marked for him, and the 
Insolvency Receiver gets no priority over the creditor in respect of such amount of 
deposit. 

Expaite Eanner, In re Keyworth (1) and Bird v Barstow (2) relied on. 

Chowth Mull Magan Mull v. The Calcutta Wheat and Seeds Association (3) 
and Ramiah Aiyar v. Gopaliar (4) referred to. 

Appeal by tbe Creditor from an order of the Insolvency Court 
on the Receivei’s application for seizure of money ear-marked for 
the creditor. 


- The material facts appear from the judgment, 


Dr. Radhabenode Pal and Mr. Subodh Chandra Roy Chowdhury. 
for the Appellants, 


No one for the Respondent. 
The judgment of the Court was delivered by 


D. N. Mitter J :—It is unfortunate that the respondent has not. 
appeared in this case but Dr. Pal who appears for the appellants 
has put the case with greit fairness before us. It appears that 
the appellants, brought a suit for partnership and accounts on the 
z2nd September, 1921, against two other persons who have since 
been adjudicated insolvents. The suit was brought by the plaintiffs 
who were two brothers and their case was that there had already 
been accounts taken anda sum of Rs. 2000 odd was found due 
from the defendants who have been declared insolvents subsequent- 
ly. The defence of the defendants in that suit was the denial of the 
averment about the accounts taken. The parties went into an 
arbitration and an award was given. The award was against the 
defendants fora sum of Rs, 1600 out of which they deposited Rs, 
500 with a certain gentleman and offered to deposit Rs. 1000 
with the plaintiffs’ pleader Bhabani Gobinda Chaudhury. An 


order was made by the Court in that suit on the 27th September, 


S 


rg2t to the following éffect: “It is agreed by the parties that 5; 
defendants should deposit Rs. 1000 in cash by the 29th September ~ 
with Babu Bhabani Gobinda Chaudhury, pleader for the plaintiffs 
in part satisfaction of the money to which the plaintiffs may be 
entitled. Ifthe defendants fail to make this deposit, order on the 
plaintiffs’ application for appointment of receiver will be passed on 
the 29th September”. On the 29th September the following order 


(1) (1874) 9 Ch. App. 379. (2) (1892) 1 Q. B. 94. 
(3) (1924) I. L. R, 51 Cale. 1010 
(4) (1918) I. L. R. 41 Mad. 1053. 
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cvit, was made: “The defendants have paid Rs. tooo to plaintiffs’ 
1933. pleader Babu Bhabani Gobinda Chaudhury.” On the goth theré 
is the furth der: “The plaintiffs’ fe ment of Rs, 1000 

Goananga Behari ÍS the further order : e plaintiffs’ prayer for payr . 
Basak . deposited by defendants with Babu Bhabani Gobinda Chaudhury 


Manindra Nath Das pleader for the plaintif is considered. Defendants oppose the 
upta. petition. Ithink that the money should be kept in deposit with 
D. N. Mitter, ¥. Babu Bhabani Gobinda Chaudhury until further orders. This 
aoe order will not affect the plaintiffs’ 1ight to interest, to which they 
may be found entitled to.” The suit was dismissed by the Court 
of first instance; but eventually on the 18th February, 1931, that 
decree of dismissal was set aside and the suit was decreed for 
Rs. 2048-3-9 with costs and interest as per judgment. In the 
meantime another creditor of the defendants in that suit fileda 
petition in insolvency on the 17th September, 1930 and had an 
ad interim receiver appointed in those proceedings on the 5th 
November, 1930. The defendants were adjudicated insolvent on 
the 15th May, 1931. The ieceiver applied for withdiawal of 
this sum which was deposited with Mr. Bhabani Gobinda Chau- 
dhury pleader for the plaintiffs as being the amount payable to 
the plaintiffs in the event they succeed in the partnership account 
suit, On the application of the receiver the learned District 
Judge of Rajshahi passed the crderthatthissum of Rs. 1000 
which was in deposit with Mr. Bhabani Gobinda Chaudhury must 
be treated as a part of the assets of the insolvents and he accord- 
ingly directed that the money should be paid to the Receiver 
for the benefit of the geneial body of the creditors of the 
insolvents. 


It is against this order which is dated the 4th May, 1931 that 
the present appeal has been brought and it is argued that the 
learned District Judge was not right in treating this sum as money 
which had been attached before judgment and in applying the 

-gTule of law that attachment before judgment does not confer upon 
ii the decree-holder any right prior to that of the Official Assignee 
and that a decree does not constitute the judgment-creditor a 
secured creditor and give him any charge or lien over the attached 
property. Itis said that this principle has no application to the 
present case. So far as the statement of the law is concerned 
with regard to the properties which were attached before judgment 
no question can be raised; and it has been conceded by the 
learned Advocate for the appellants that the Judge is right in the 
view of law regarding the properties attached before judgment 
under order XXXVIII, rule 5, of the Code of Civil Procedure, 


Vou. LVII] < HİGH court. 


But it is argued that in this case the money was really” ear- 
marked for the plaintiffs and the effect of the order of the 27th 
September, 192: which has been quoted above is to treat this 
money as being payable to the plaintiffs the moment they obtain 
the judgment for the sim or anything in excess of that sum. It 
is argued that the effect of the deposit and of the order of the 
ayth September, rozr is that it really belongs to the phintiffs 
orto the person who is found eventually to be entitled to the 
sum in dispute. As authority for this contention’ reference has 
been made to some English cases as well as to some Indian 
cases. Reference may be made to the case of Axparte Banner 
In re Keyworth (1) and to the case of Bird v. Barstow 
(2). In the first case a certain sum was paid into Court in 
order to abide the event of action and this was said by 
Lord Justice James in that case: “It is similar to what is 
constantly done in this Court when a billis filed to restrain an 
action at law and the plaintiff is ordered to pay into Court 
the amount claimed in the action. It belongs to the party 
who is found eventually to be entitled to the sum in dispute.” 
In the latter case the facts were as follows: “In an action 
against the defendant, a widow, on a covenant for payment 
of money entered into by her when she was a married woman, 
the plaintiff applied for leave to sign judgment under Order 
XIV. An order was made giving tbe defendant leave to defend 
on bringing into Court soo£, which she accordingly did. 
“On the trial of the action the Judge gave judgment for the 
plaintiff, but directed that the money should remain in Court 
pending an enquiry whether the defendant had separate “property 
available in execution.” It was held that the meaning of the 
order under Order XIV, was that the money was to be brought 
into Court to abide the event, and that the plaintiff being 
successful was entitled to have the money -forthwith paid out. 
to him. It was pointed out in that case that the- effect of the: 
order was to secure the plaintiff in obtaining satisfaction of a 
judgment, if he obtains one, on the terms that if he does, it 
(the money) shall be paid out to him, so far as it goes to satisfy 
the judgment. Following these cases the Judges in the Indian 
‘Courts have taken the same view. Reference may be made to 
the case of Chowthmull Maganmull v, The Calcutta Wheat and 


(1) (1874) 9 Ch. App. 379. 
(2) (1892) 1 Q. B. 94. 
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Seeds Association (1) and to the case of Ramiah Aiyar v. Gopaliar 
(2), It makes no difference in principle as to whether the money 
was actually deposited in the Court or whether the money was 


Manindra Nath Das, PUtinto the hands of the plaintiffs’ pleader under the order of 


Gupta. 
D. N. Mitter, F. 


Civ. 


1982. 
Sl 


December, 2, 5, 12. 


the Court ear-maiking that money to be paid to the plaintiffs 
in part satisfaction of the money to which the plaintiffs might 
be found entitled as a result of the pending action. 

In this view we are of opinion that the order of the learned 
District Judge must be set aside and we direct that the receiver 
be directed to pay this sum of Rs. 1eco, if he had taken it under 
the order of the District Judge, to the appellants. 

No order is made as to costs. 


M. C. Ghose, J.—I agree. 


A. C. G, Appeal allowed. 


(t) (1924) I L. R, 51 Calc. 1010. 
(2) (1918) I. L. R. 41 Mad. 1053. 


Before Mr Justice MN. Mukherji. 


BANOWARI LAL SAHA AND OTHERS 
2. 


GOPAL CHANDRA SAHA. * 


Recovery of khas possession of homestead land held by a non-agiiculturist 
and not subjected to agricultural use—Tenancy created before the Bengal 
Tenancy Act but after the Transfer of Property Act—Which Act appli- 
cable. 


The principle of law that where the superior tenancy is an agricultural one 
“the subordinate tenancy created out of it will also be an agricultural one, may 
hold good in respect of a tenancy created since the passing of the Bengal 
Tenancy Act, 1885, but it will not apply in respect of a tenancy created prior 
to the passing of the above Act and at a time when the Transfer of Property 
Act, 1882, was in force, especially if such sub-tenancy was created expressly for 
residential purposes in favour of a non-agriculturist fisherman and was never 
subjected to an agricultural use, 


. * Appeal from Appellate Decree No. 1695 of 1920, against the decree of 
Babu Nani Gopal Mukherji, Additional Subordinate Judge of Jessore, 
dated the 23rd December, 1929, reversing that of Babu Dhirendra Kumar 
Mukherji, Munsiff, and Court, at Jhenidah, dated the 2oth June, 1928. 


Vor. LVIÍI] . HIGH Court. 


Appeal by the Defendants Nos. 4 and 9, 

The suit was for recovery of khas possession of homestead land 
and the defence was that the Transfer of Property Act being 
applicable to the case, it was not maintainable scout service of 
notice, 

The material facts will appear from the judgment 

Dr. Radhabinode Pal and Mr. Prem Ranjan Roy Choudhury 
for the Appellants. 

Messrs. Gopal Chandra Das and Bhuban Mohan Saha for 
the Respondents. 


LQ A V. 
The judgment of the Court was as follows : 


One Uma Charan Rai and one Sobhan Biswas owned a ryoti 
jama to which the lands of the present suit appertains of wbich they 
granted a lease to one Baluram Karal in 1290. Baburam left two 
sons, Judhisthir and Gayanath. The plaintiff purchased the lands 
by a Kobala from Judhisthir in 1326, and from Gayanath’s widow 
in 1333. In 1304 Gayanath had granted a permanent lease in 
respect of the lands to one Tarachand Dhupi and some persons 
alleging themselves to be the heirs of the said Tarachand Dhupi 
granted a permanent lease of the lands to the defendants Nos. 4 
and g in 1332. 

The plaintiff naia the present suit for recovery of Khas 
possession of the lands on which stands a homestead. The defence 
taken was that the case was governed by the Transfer of Property 
Act, that the suit was not maintainable without service of notice, 
that Tarachand Dhupi had transferable and heritable rights and 
the defendants’ permanent lease from Tarachand’s heirs would pro- 
tect them from eviction. 

In the last cadastral survey and settlement the superior landlords 
Umacharan Roy and Sobhan Biswas were recorded as settled ryots ; 
and the plaintiffs’ vendors as well as one Saroda Sundari who is said 
to have been a mistress of Tarachand were recorded as Korfa ryots 
with customary rights of occupancy. The plaintiffs’ case rests on 
the state of things as shown inthe Record of the said settlement, 
that is to say, that Tarachand was himself an under-ryot and so any 
permanent lease granted by his heirs is not of any avail as against 
the plaintiff. The Munsiff held that the Transfer of Property Act 
would govern the tenancy of Tarachand Dhupi. On this view and 
upon other findings that he arrived at, the Munsiff dismissed the 
suit. The Subordinate Judge was of opinion that the Bengal 
Tenancy Act was applicable to the tenancy and accepting the plain- 
tiffs’ case he reversed the Munsiff’s decision and decieed the suit, 
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Civit. The defendants Nos. 4 and 9 have appealed. The question to be 
Toga. considered is whether itis the Transfer of Property Act or the 
_~ Bengal Tenancy Act that is applicable. 
ald Lal Saba I have read the relevant documents relating to this tenancy viz. 
Gopal Chandra-Saha Ex. 2, the lease of 1290 by Uma Charan Rai and Sobhan Biswas to 
ery Baburam Karal, Ex. 3, the Kobala of 1326 by Judhisthir to the 
plaintiff, Ex. 4 the Kobala of 1333 by Gayanath’s widow to the 
plaintiffs, Ex. A, the lease of 1304 in favour of Tarachand Dhupi, 
and Ex. B, the sub-lease of 1332 by Tarachand Dhupi’s alleged 
heirs in favour of the defendants. Leaving aside the more recent 
of these documents which, it may be said, are of no asistance 
in determining the question we have to consider, the documents 
; Ex. 2 and Ex. A are of importance. The Munsiff has dealt with 
Pir these two documents very fully in his judgment and has stated 
in detail the inferences to be drawn from them. He has also 
referred to the other circumstances connected with these demises 
with commendable care. It would be sufficient for me to say, 
instead of repeating what he has said, that I entiely endorse in 
the view that he has taken. The Subordinate Judge was in error 
in supposing that as the superior holding of Uma Charan Roy and 
Sobhan Biswas was an agricultural holding the subordinate hold- 
ing created out of it must be governed, by the incidents which 
belonged to it. That may be so ina case in which the sub- 
ordinate holding has been created since the Bengal Tenancy 
Act came into being. Inthe present case whatever the character 
of the parent holding may have been, the tenancy that was created 
in 1290 (prior to the passing of the Bengal Tenancy Act and 
at a time when the Transfer of Property Act had come into 
existence) was created expressly for residential purposes, and in 
favour of a person who was not an agriculturist by occupation 
but a fisherman and who has not been shown to have had any 
lands for purposes of cultivation, and there is no indication any- 
f where that these lands were put to agricultural use at any time. 
Itis true that the Settlement Records are in plaintiff» favour ; 
but whatever presumption may arise upon them it has, in my judg- 
ment, been amply rebutted. 
The appeal is allowed. The decision of the Subordinate 
Judge being set aside, the case is sent back to his Court so that 
the other questions arising in the case may be dealt with and 
the whole appeal in that Court be disposed of on the footing of the 
case being governed by the Bengal Tenancy Act (Transfer of 
Property Act ?) 
Costs of this appeal will abide the result of the remand. 
A.C, G. Appeal allowed, cass remanded, 


Vor, LVIII,] HIGH COURT. 


Before Mr. Justice D. N. Mitter and Mr. Justice A. Henderson, 


NISHI KANTA SAHA MONDAL AND OTHERS 
2. 


KUMAR PRAMATHA NATH ROY AND OTHERS.* 


+ 
Lease Pendente lite—Lessce, ifa representative of the judgment-debtor within 
the meaning of section 47, Civil Procedure Code (Act V of 1908)—Transfer 
by way of sale, mortgage, lease, if any distinction in principle exists. 


A lessee who 1s inducted on the land during the pendency of a litigation by a 
defendant becomes a representative of the judgment-debtor within the meaning of 
section 47 of the Code of Civil Procedure. 


There is no distinction in principle between a transfer by way of sale, a transfer 
by way of mortgage anda transfer by way of lease so far as the question of 
lis pendens is concerned. 


Tara Prasanna v. Nilmoni (1) referred to. 
Appeal by the Judgment-debtors, 
The material facts appear from the judgment. 


Messrs. Jogesh Chandra Roy, Gunada Charan Sen and Bankim 
Chandra Banerji for the Appellants. 


Dr. Sarat Chandra Basak and Mr. Asita Ranjan Ghose {or the 
Respondents. 

The following judgments were delivered. 

Mitter J:—A very forcible argument has been addressed 
to us by Mr. Jogesh Chandra Roy who appears for the appellants 
in this case. The appeal arises out of a proceeding in execution 
in a suit which was instituted so far back as the year 1921 and 
numbered as Suit No. 53 of that year. The present decree- 
holders seek to recover possession in execution of the decree in 
the said suit. They are resisted by tenants on the land who 
were inducted during the pendency of that litigation by Harendra 
Lal Roy Choudhury who was defendant No.1 in the suit of 
1921. It is true that these tenants were no parties to that suit. An 
objection was taken to the execution of the decree by the tenants 


on the ground that there had been a subsequent suit which was 


* Appeal from Appellate Decree No. 173 of 1923, against the order of A, N. 


Sen, Esqr., District Judge of Dacca, dated the 11th February, 1933, reversing that 
of Babu Aditya Chandra Dutt, Munsiff, 2nd Court, Dacca, dated the’1¢th Septem- 
; 
ber, 1932. i MEH. 5 
(1) (1913) I. L. R, 41 Cale. 418, adhik, 
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numbered 675 of 1927 by which an exception was taken to the 
delivery of the landsin suit which were determined not to belong 
to the present decree-holders and in respect of which their claim 
was dismissed ; and it is generally argued tbat the effect of the 
dismissal of the Suit No. 675 of 1927 is that the decree in respect 
of which execution has been sought for has been superseded and 
is no longer capable of execution. These objections seem to 
have prevailed with the Munsif who has dealt with the matter in 
the first instance. An appeal, however, was taken by the res- 
pondents to the Court of the District Judge of Dacca who has 
reversed the decree of the Munsif. 

Two grounds have been debated before us in support of the 
appeal on behalf of the present appellants, It is argued in the 
first instance that no appeal lay to the lower appellate Court as 
the application of the decree-holders was one which was purported 
to have been made under the provisions of Or. 21,1.97 of the 
Code of Civil Procedure ; and asthe present appellants were no 
parties to the suit, the matter could not be dealt with as one bet- 
ween a party to the suit and the representatives of another party 
to that suit within the meaning of section 47 of the Code of Civil 
Procedure. Itis, therefore, sought to be argued that the lower 
appellate Court had no jurisdiction to entertain the appeal which 
was preferred to that Court. The answer to that contention is 
that it has been found by the lower appellate Court that these 
tenants were inducted on this land by Harendra Lal Roy Chow- 
dhury during the pendency of the litigation. In other words, leases 
were granted to them when this litigation of 1921 was pending. 
In this view, it seems to us that these transferees were representa- 
tives of the judgment-debtor within the meaning of section 47 of 
the Code of Civil Procedure. In the well-known commentaries 
of the Right Hon'ble Sir Dinshaw Mulla onthe Code of Civil 
Procedure, at page 156 of the last edition, the learned author 
states thus: “The term ‘representative’ in this section includes 
not only ‘legal representative’, in the sense of heirs, executors or 
administrators but also ‘representative in interest’, that is, any 
transferee of the decree-holder’s interest, or any transferee of the 
judgment-debtor’s interest, who, so far as such interest is concerned, 
is bound by the decree.” As the transfers were made pendente 
lite, there can be no question that the tenants appellants were 
bound by the decree which was obtained against the landlord 
Harendra Lal Roy Chowdhury. A distinction, however, was 
sought to be made by Mr. Roy on the ground that the cases on 


Vor. LVIII.] HIGH COURT. 


the basis of which this proposition is stated by the Rt. Hon’ble 
Sir Dinshaw Mulla are cases of either of absolute transfer or are 
not cases of lease. It appears however, that the case of Zara 
Prasanna v. Nilmoni (1) is a case of mortgage ; and we do not 
see any distinction in principle between a transfer by way of sale, 
a transfer by way of mortgage or a transfer by way of lease, so 
far as the question of Zis pendens is concerned. This ground of 
Mr. Roy, therefore, fails. 


The other ground taken is that tte lower appellate Court has 
not put a proper construction onthe decree of Suit No. 675 of 
1927 in coming to the conclusion that the lands in respect of 
which execution is now sought for are not covered by any of the 
plots which were claimed in that suit. Mr. Roy has sought to 

_ argue this case as if a question was raised in this appeal as to the 
construction of the decree in the sense of legal effect. That, 
however, is not the case before us. The learned Judge after con- 
sidering oral and documentary evidence in that case and constru- 
ing the decree in connection with the map which was prepared in 
the suit of 1927 hascome to the conclusion that the contention 
of the appellant is not sound. The learned Judge towards the 
end of his judgment points out that itis clear from the map which 
is marked as Ext. ga and prepared inthe suit of 1927 that the 
lands of Schedule “gha” are distinct and, separate from the lands 
of Title Suit No. 53 of 1921. Both the lands, continued the lear- 
ned Judge, have been depicted on this map. It has been further 
pointed out very rightly by the learned Judge that Ext. 13, the 
plaint in Title suit No. 675 of 1927, clearly and expressly excludes 
the lands of Title Suit No. 53 of 1921, It seems to us more in 
consonance with the ordinary course of human action that the 
present decree-holders would not reagitate the question in another 
suit in respect of which they have obtained a decree in the suit 
of 1921. The objection which was taken before the Munsif was 
that the present lands in respect of which execution has been 
sought for are covered by Schedule “gha” of the plaint of the 
suit of 1927. It is apparent from the map itself that “gha” Schedule 
lands are outside the pale of that suit. It is now sought to be 
argued that, if they are not covered by the lands of the suit of 
1927, they are at any rate covered by the “ga” Schedule lands. 
That seems to be an after-thought. It did not strike the present 
appellants till an appeal was filed in this Court and they put an 
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a 


application for review before the Munsif. The learned District 
Judge did not rightly entertain this objection. 

The result is that both these grounds on which this appeal has 
been sought to be rested, fail and the appeal is dismissed with 
costs. The hearing-fee is assessed at two gold mohurs. 

Henderson, J.:—I agree. On the merits, the appeal is con- 
cluded by the findings of the learned District Judge He was 
not concerned with the construction of the decree. He was merely 
trying to find out the identity of the disputed landa”: 


P. R. Appeal dismissed, 


CIVIL REVISION. 


Before Sir Charu Chunder Ghose, Acting Chief Justice and 
Mr. Justice S. C. Mallik. 


HRISHIKESH CHATTERJEE AND OTHERS 
v. 
NABAKRISHNA ROY CHOUDHURY AND OTHERS.” 


Suit for settlement of fair and equitable rent by landlord—Suit dismissed for 
default—Issue raised by tenant defendant, as to status, tf still to be decided—~ 
Bengal Tenancy Act (VII of 1885), sections 105, 105A. 


A suit was brought by the landlord under section 105 of the Bengal Tenancy 
Act for settlement of fair and equitable rent. In that suit the tenant-defendant 
made an application under section 1054 of the Bengal Tenancy Act for the 
decision of the issue as to the status of the defendant and advalorem court-fees 
were paid by the tenant. The landlord’s application was ultimately dismissed for 
default but no orders were passed deciding the issue raised by the tenant- 
defendant : 


Held, that the issue raised by the tenant-defendant should have been deter- 
mined in view of the fact that the condstion precedent, $. e, the institution of a 
proceeding under section 105 of the Bengal Tenancy Act had already been 
fulfilled. 


Application for Revision under section 115 of the Code of Civil 


* Civil Revision Case No. 1064 of 1932, against the order of P. C. Chatterjee, 
Esqr. Asst. Settlement Officer, a4-Parganas, dated the 8th June, 1992. 


Vor. LVIIL.] HIGH GouRT. 


Precedure and section 107 of the Goxerinicnt of India Act by the 
Defendants (tenants). 

The material facts appear from the judgment. 

Messrs. Sitaram Banerji and Drokash Chandra Bhose for the 
Petitioners. 

Dr. Sarat Chandra Basak and Syed Nasim Ali for the Opposite 
Party. 


The judgment of the Court was as follows : 

What has happened in this case is this: In the record of rights 
the defendant was described as being an occupancy raiyat. There- 
after the landlord brought a suit under the provisions of section 105 
of the Bengal Tenancy ‘Act for the settlement of fair and equitable 
rent. In that suit the defendant made an application under sec- 
tion ros Aof the Bengal Tenancy Act for the decision of the issue, 
namely, “ what is the status of the defendant” and under orders of 
Court he paid ad valorem court-fee on the value of the suit. The 
landlord wanted to withdraw the application under section 105 
Bengal Tenancy Act with liberty to bring a fresh application. The 
application of the landlord was refused and thereafter the application 
under section 105 filed by the landlord was not proceeded with and 
the application was dismissed for default in prosecution. No orders 
were passed deciding the issue raised by the tenant defendant and 
the position, therefore, was that unless there was an application for 
the settlement of fairand equitable rent under section 105 of the 
Bengal Tenancy Act the tenant defendant would not have any 
opportunity whatsoever of having the issue which he had raised 
determined. In reality, looking into the substance of the thing, 
there were in effect two suits rolled into one before the Court below ; 
and if that was the position of affains there was no reason whatsoever 
why the issue raised by the defendant should not have been deter- 
mined seeing that the condition precedent, namely, the institution of 
a proceeding under section rog of the Bengal Tenancy Act was 
already before the Revenue Officer. In our view, the non-deter- 
mination of the issue raised by the tenant defendant wasa failure 
to exercise jurisdiction vested in the Revenue Officer by law. In 
that view of the matter, the Rule is made absolute and there will be 
‘a direction that the matter do go back to the Revenue Officer in 
order that he should determine the issue raised by the tenant 
defendant. Costs of this Rule will abide the 1esull. We assess the 
hearing-fee at two gold mohurs. 


P R Rule made absolutes 
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Before Mr. Justice S. N. Guha and Mr. Justice C. A. Bartley. 


GOPAL CHANDRA BOSE 
2. 
UMAKANTA BOSE,” 


Civil Procedure Code (Act V of 1908), Schedule II—Charges of misconduct 

against arbitrator, when to be enquired into 

Under Schedule II of the Code of Civil Procedure the only time for entertain- 
ing charges of misconduct against an arbitrator iş when th®award bas been filed 
in Court. 

Application under section 115 Civil Procedure Code and under 
section 107 of the Government of India Act. 


Messrs. Brojolal Chuckerbutiy and Dr. Bijan Kumar Mukherji 
for the Petitioner. 


Mr. D. K. Bose (with Mr. Anil Chandra Dutt) for the Opposite 
Party No. x. 


Mr. Rishindra Nalk Sircar for the Opposite Party No. 2. 
Mr. Rupendra Coomar Mitter for the Opposite Party No. 3. 


Mr. Indu Bhusan Mukerji for the Opposite Party Nos. 4 and 5. 


C. A. V. 
The judgment of the Court was as follows : 


This Rule was issued forthe purpose of examining whether an 
order made by the 2nd Additional Subordinate Judge, 24-Parganas 
refusing to entertain an application for setting aside an arbitration in 
Title Suit No. 40 of 1931 was properly made. We have given our 
careful consideration to the facts of the case giving rise to the 
application on which this Rule was granted and we are unable to 
hold that the order passed by the learned Subordinate Judge should 
be interfered with. The order is in consonance with the decision 
of this Court in the case of Rodindra Deb Mannay. Jagendra Deb 
Manna (1) and the learned Judge is right in holding that the 
charges of misconduct levelled against the arbitrator should not be 
enquired into at this stage, seeing that under Schedule II of the 
Code of Civil Procedure, the only time for entertaining charges of 
misconduct against an arbitrator is when the award has been filed in 
Court. 


* Civil Rule No. 776 of 1932, against the order of the Second Additional Sub- 
ordinate Judge at Alipore, 24-Parganas, in T.S. No. 40 of 1931. 


* (1) (1920) 27 GC. W. N. 420. 


Vor. LVIIE.] ' HİGH court. 


The Rule is discharged, but we direct that on failure by the 
arbitrator to make his award within three months from this date, the 
reference to arbitration made in the suit, should be recalled and 
superseded, and the suit proceeded with by the trial Court in accord- 
ance with Jaw. 

The opposite parties are entitled to their costs in this Pale: The 
hearing fee is assessed at three gold mohurs. : 

Let the record be returned as soon as possible and let our order 


be communicated to the Court below without any delay. 
` 


P. R. ` = Rule discharged. 


APPELLATE CIVIL. 
Before Mr. Justice S. N. Guha and Mr. Justice C. A. Bartley. 


SUDHAMURKHI DEB? 
0. 


THE CHAIRMAN OF THE COMMISSIONERS OF 
THE TOLLYGUNJ MUNICIPALITY.* 


The Bengal Municipal Act, (IL of 1884, B. C.J, Secs. 361, 363-—Sale under 
Sec, 361 not completed— Possession not delivered—Suit for refund of pur- 
chasa money— Limitation— Art. 97, Sch. I. ofthe Indian Limitation Act, 
(IX of 1908)—Notice under Sec. 363 of the Bengal Municipal Act 


There is nothing in the Bengal Municipal Act, 1884 to prevent a sale held 
under section 561 of the Act from being completed and possession of the property 
sold being given to the purchaser anda purchaser, the sale in whose favour has 
not been completed and to whom possession of the property has not been delivered, 
is entitled to claim refund of the purchase-money from the Municipality and no 
notice under section 363 of the Act is necessary for such a suit inasmuch as it is 


not in respect of anything done under the Act. | , y ’ 


The limitation for Such a suit is goveined by Ait. 97 ‘of the Indian pation 
_ Act, 1908. 


* Appeal from Appellate Decree No. 749 of 1931, against the decree of, Babu 
Rash Behari Barman, Subordinate Judge, 3rd Court of Zilah 24-Perganas, dated 
the sth November, 1930, reversing that of Babu Basanta Kumar Sogi: Munsiff, Ist 
Court at Alipore, dated the 28th January, 1930. 
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Appeal by the Plaintiff. 


The suit was for refund of purchase money froma Municipality 
on account of a sale which the Municipality could not complete. 


The material facts will appear from the judgment. 
Messrs. 5. C. Basu and Phanindra Nath Das for the Appellant, 
Syed Nasim Ali and Syed Farhat Ali for the Respondent Muni- 


cipality. 
CAV 


The judgment of the Cuurt was as follows: 


This appeal by the plaintiff in a suit for refund of money paid 
by him for the purchase of property, and which purchase could not 
be, and was not, completed by the defendant and of which posses- 
sion could not be delivered, for the reason that the property became 
non-existent, must be allowed. The defendant was not either under 
law or equity entitled to retain the money paid by the plaintiff for 
purchase of property, without taking any step for completing the 
sale, and for putting the plaintiff in -possession of the property ` 
sold. A 

There is nothing contained in the Bengal Municipal Act, 1884, 
which militates against a sale held under section 361 of that Act 
being completed under the law, and the possession of the property 
being given to the purchaser, from whom purchase money has been 
received by the Municipality. The sale not having been completed 
in the case before us, and possession not having been delivered to 
the plaintiff, he was entitled to get refund'of the purchase money 
with damages as claimed ‘in the suit. 

The question of limitation as raised by the defendant in the suit 
must be, on the facts of the case, decided against the defendant. 
The purchase money was paid on the 16th June, 1925; the defendant 
‘asked the plaintiff to send necessary stamped papers fora convey- 
ance, and the plaintiff sent the stamped papers on the 5th January, 
1926 ; subsequently on the 16th March, 1929, the defendant informed 
the plaintiff that the conveyance could not be executed. The defen- 
dant failed to deliver possession of the property on repeated demands 
made by the plaintiff ; and the plaintiff failed to obtain delivery of 
possession when he attempted to do so, on the 2gth March, 1929. 
The suit for refund of purchase money, out of which this appeal 
has arisen, was instituted on the 17th May, r929. The suit was not 
therefore barred by limitation. The case is one to which Art. 97 
of the First Schedule of the Indian Limitation Act is clearly 
applicable, 


Vor. LVIII.] HIGH COURT. 


It has been held by the Courts below, that no notice under 
section 363 of the Bengal Municipal Act, 1884, was necessary in the 
case of the present nature. According to the trend of authorities 
bearing upon the subject, the section is applicable only in those 
cases where the plaintiff claims damages or compensation for some 
act done in the exercise of, or honestly supposed exercise of, statu- 
tory powers ; and not ina case where there was no statutory power 
to refuse to complete a sale held under section 361 of the Act, and 
put the purchaser in possession, or to refuse the refund of’ the pur- 
chase money on non-completion of the sale. 

In the above view of the case before us, ‘the appeal is allowed, 
the decision of the Court of appeal below is set aside, and the deci- 
sion and decree of the trial Court passed in favour cf the plaintiff 
appellant are restored. The appellant is entitled to get his costs in 
the litigation including the costs in this appeal, from the res- 
pondent. 


A C G. Appeal allowed, 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr. Justice C, C. Ghose. 


RAJANI KUMAR SEAL 
roU 
THE MAHALUKMI BANK, LTD.* 


Application for execution against jadgment-debtor and his surety—Objection by 
surety under Sec..47, Civil Procedure Code (Act V of 1908) and Sec 135 
of the Contract Act, (1X of 1872); alleging satisfaction of decree and 

- discharge from liability—A similar previous’ objcction by judgment-debtor 
under O. XXT, R.a of the-Code, dismissed for defaultand not ta:ogilated 
—Surety precluded from raising the objection over dgain. 

A person who stands surety for a judgment-debtor is bound by the decree,so 
long as the judgment-debtor i is bound thereby and the judgment-debtor is bound, 
so long as payments which he might have made are not certified by the Court. 


_ * Appeal from Appellate Order No 290 of 1931, against. the order of J. 
Younie, Esq., I, C. S , District Judge of Chittagong, dated the 9th, June, 1931, 
affirming the order of Babu S. C. Chakravarty, Subordinate Judge, 1st Coth 
Chittagong, dated the 6th June, 1931, 
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Civin, Tambi, Reddi Virareddy v, Devi Reddy Pattavirami Reddy & Co. (1) 
1992. referred to,, 
a k Where by reason of the lapse of time or for some other reason, it is not 
Rajani Kumar Seal $ 


A possible for the judgment-debtor to obtain a relief under O. XXI, R. 2 of the 
- `The Mabalukmi Civil Procedure Code, 1908, his surety, whois in no better position than himself, 
Bank, Ltd. is also precluded from claimiag the same relief over again. 


Appeal by the Surety against an order dismissing his application 
for recording satisfaction and discharge of the decree under sec- 
tion 47 of the Civil Procedure Code, read with section 135 of the 
Indian Contract Act. 


The facts will appear from the judgment. 


Messrs. Nripendra Chunder Das and Rohinibinode Rakshit for 
the Appellant. 


Mr. Chandra Sekaar Sen for the Respondents. 
The judgments of the Court were as follows :—~ 


March, 16, C. C. Ghose, J. :—~In tbis case what has happened, shortly stated, 

= is as follows: It appears that the decree-holder obtained a decree 
against the judgment-debtor and applied for execution of the decree. 
The present appellant thereafter intervened and agreed to stand as 
surety for the amount of the decree passed against the judgment- 
debtor. Thereafter several applications, as the record shows, were 
made by the decree-holder to obtain satisfaction of the decree by 
means of execution. The judgment-debtor and the surety raised 
various objections andit would appear that no less than fifteen 
Miscellaneous cases were started at the instance of the judgment- 
debtor and the surety objecting to the execution of the decree on 
various grounds. This took place from 1st Novemter, 1924,.to 24th 
December, 1929. The decree-holder, harassed and frustrated; made 
another application for execution on the 24th of March, 1930, The 
judgment-debtor and the surety not content with raising objections 
in the fifteen Miscellaneous cases referréd to above, raised a fresh 
objection in the shape of an application under Order XXI, rule 2, 
Civil Procedure Code asking for the payments _ alleged to have been 
made in satisfaction of the decree being certified by.the Court and 
also under section 47, Civil Procedure Code. : This application was 
filed on the 14th of November, 1930. Neither the judgment-debtor 
nor the surety took any steps whatsoever to proceed with their 
objections to the execution or with their application under 
Order XXI, rule 2, Civil Procedure Code, and the result was that 
their application and their objections were dismissed on the rrth of 


(1) (1925) L Ls R. 49 Mad, 325 ; 5o M L. J. 584. 


Vor. LVIII] HIGH "COURT. 


April, 1931 for non-prosecution. The judgment-debtor applied for a 
re-hearing of the application which was dismissed for default and 
that was on the 16th of April, 1931r. This application for re-hearing 
was, however, dismissed onthe gih of May, 1931. So far as the 
judgment-debtor is concerned, it does not appear that he took any 
further steps: but, so far asthe surety is concerned, he made 
another application out of which this appeal has arisen and that 
was on the 25th cf May, 1931. 

The surety’s present application was under section 47, Civil Pro- 
cedure Code, and also under section 135 of the Contract, Act and 
his allegation was that the decree had been satisfied and that in the 
events which had happened whatever liability had been undertaken 
by him as surety had come toan end and he was entitled to be 
released. This application when analysed weuld appear to be one 
really to obtain the same order as the judgment-debtor had applied 
for under Order XXI, rule 2, Civil Procedure Code. It was no doubt 
around about application to obtain the precise relief; but, as I 
have stated just now, the practical relief wanted by the surety was an 


order of the Court stating that it had been satisfied that the decretal - 


amount had been paid by the surety and that no further liability 
attached to him. Having regard to the facts stated above it would 
appear that the question is whether the surety could by means of a 
fresh application under section 47 Civil Procedure Code obtain the 
same relief as the judgment-debtor would have obtained if he had 
been in time within Article 174 of the Limitation Actin applying 
under Order XXI, rule 2, Civil Procedure Code ; in other words, the 
question is if the judgment debtor is not able by reason of the lapse 
of time or for some other reason to obtain an order under 
Order XXI, rule 2, whether the surety in such circumstances is 
prevented from obtaining the same relief. This identical question 
has been the subject of debate and decision in the case of Zambi 
Reddi Virareddy v. Devi Reddy Pattavirami Reddy & Co. (1). 
The facts are more or less analogous and it has been held in that 
case following a decision® of this Court in 1922 that the surety is 
_ bound so long as the judgment-debtor is bound and the judgment- 
debtor is bound so long as any payments which he might have made 
are not certified by the Court; in other words, the position 13 that 
‘if the judgment-debtor can not get any relief at this distance of time 
by applying to the Court under Order XXI, rule 2, Code of „Civil 
Procedure, the surety must be in the same position as the judgment- 


(1) (1925) I. L. R. 49 Mad. 325 , 50 M. L. J. 584. 
* See Onkarmal Agarwalla v. Nritya Gopal Chaki, (1922) 67 1, C. 885. 


239 


Civin, 


1932. 

Se 
Rajani Kumar Seal 
v. 

The Mahalukmi 

, Lid. 


C. Ce Ghose F. 


240 


Civa. 


1932. 
me 


Rajani Kumar Seal 


v. 
The Mahalukmi 
Bank, Ltd. 


-© C. C. Ghose, F. 


Crvit, 


1932. 
Nana 


May, 23, 25. 


THE CALCUITA LAW JOURNAL, [Vor, LVII. 


debtor is now and it must, therefore, follow that itis not open to 
the surety to apply under section 47 and raise the same question 
over again. There is sense in what has been laid down and I am 


‘content to follow the case reported in Zambi Reddy Vivareddy v. 


Devi Reddy Patta Virami Reddy & Co, (1) as an authority for 
sup porting the judgment of the Court-below although on different 
reasons, o 

The result, therefore, is that,in my opinion, the surety is not 
now entitled to raise the same question over again having regard 
to the fact that the judgment-dẹbtor’s application under Order XXI, 
rule 2, Civil Procedure Code has been negatived ; and, that being so, 
the appeal is without any substance and must be dismissed with 
costs, hearing-fee two gold mohurs. 

Rankin, C. J. :—I agree. 
A.C, G Appeal dismi ssed. 
" (1) (1925) I. L. R.'49 Mad. 325 ; so M. L. J 584. 


CIVIL REVISION. 
Before Mr. Justice S. N. Guha, and Mr. Justice M. C. Ghose. 


KAILASH CHANDRA DAS AND ANOTHER 3 
D. 


. - SRIMATI KANCHANI DASYA AND OTHERS.* 


Ultimate reversioneis, right of —Waste and damages—Substitution of ultimate 
` reversionary heirs as plaintifs on a co-widow’s death— Props iety of transfer 
‘of defendant to the category of plaintiffs without her consent or applica- 

- tion.’ ` 
Ultimate reversioners are recognized by Courts of law as having a right to 
demand that the estate be- kept free from waste and danger, during its 
enjoyment by a widow or other owner for life ; so, they have the right to appeal 
to the Court for conservation and just administration of the property, 


*Civil Revision Case No. 220 of 1932, against the order of A. Dutta Esq, 
Munsiff, and Court, Dacca, dated the roth February, 1932. 


‘Vor, LVIIL] HIGH COURT 


so that the corpus of the estate may pass unimpaired to those entitled to 
reversion, 


Janaki Ammal v. Narayanasami Aiyer, (1) referred to. 


Where a preliminary decree for dissolution of a joint family business and tor 
accounts has been made in favour of one of the two widows of a member of the 
family, and thereafter the plaintiff dies, it is quite open to the ultimate reversio- 
ners to intervene and ask the Court to get them substituted in the place of the 
original plaintiff, inasmuch the suit touches the corpus of the estate. 


It is no! proper for a Court to transfer a defendant in a suit to the category 
of plaintiffs without an application by her or without her consent. 

Application under section 115 of the Code of Civil Procedure 
and section 107 of the Government of India Act, by the Peti- 
tioner. d 


The suit was for dissolution of the joint family business and for 
accounts by one of two widows of a member of the family in which 
the other co-widow was made a defendant. After a -preliminary 
decree was made, the plaintiff widow died and the ultimate rever- 
sioners applied for being substituted in her place as plaintiffs and 
for making the co-widow defendant a co-plaintiff, 


The other material facts appear from the judgment. 


Messrs. Atul Chandra Gupta, Bankim Chandra Banerjee and 
Amrita Lal Mukerjee for the Petitioners. 


Messrs, Trailokya Nath Ghose and Abinas Chandra Ghose 
‘for Opposite Party. 


The followinz judgments were delivered : 


Guha J.:—This Rule is directed against an order of the 
Munsif, 2nd Court, Dacca, dated the roth February, 1932, dis- 
allowing the objections raised by the petitioners before this Court, 
in regard to an order for substitution of parties and for transference 
of defendants, in a suit to the category of plaintiffs, The facts 
of the case giving rise to the application on which this Rule was 
issued, are set out in the order recorded by the Court below. 

The defendants Nos. 5 and 6 in the suit, who were substituted 


as plaintifs on the death of the original plaintiff Kamini Sundari’ 


Dasya, one of the widows of Ishan Chandra Das, after the passing 

of a preliminary decree for dissolution of joint family business, and 

for accounts, against defendants Nos. 1 to 3 in the suit, were the 

ultimate reversioners after the death of defendant No. 3 Kanchani 

Dasya, the co-widow of the original plaintiff in the sult. By the 
(1) (1916) L. R. 431. A. 207 3 24 C. L. J. 309. ; 20 C. W. N. 1323 (P. C3) 
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order of the Court below, all these three persons, defendants Nos. 
.5 and 6 and defendant No 3 have been made co-plaintiffs. 

So far as defendants Nos. 5 and 6, who have been made plain- 
tiffs, are concerned, the order of the Court below appears to us to 
be one which should not te interfered with by us, regard being had to 


- the subject matter of the litigation in which a preliminary decree was 


passed. The ultimate reversioners are recognised by Courts of 
law, as having a right to demand that the estate be kept free from 


“waste and free from danger, during its enjoyment by a widow or 


other owner for life,—a reversionary heir thus appealing to the Court 
truly’ for the conservation, and just administration of the property, 
so that the corpus of the estate may pass unimpaired to those 
entitled to reversion [see the case of Janaki Ammal v. Narayana- 


-sami Atyer, (1)|. On the face of the preliminary decree passed in 


favour of the original plaintiff i in the suit, which clearly touches the 
corpus of the estate, the order substituting the reversionary heirs, 
defendants Nos. 5 and 6, in the place of the original plaintiff is 
in accordance with the rule of law well-established now, to which 
reference has been made above ; and the order made by the Court 
below in that behalf is-affrmed. 

The question arising for consideration in regard to the sub- 
stitution and transfer of defendant No. 3 to the category of the 
plaintiff, stands on a different footing. In our judgment, there 
was no justification for the Court below in making her a plaintiff 
in the suit, without any application on her part and without her 
consent. This part of the order made by the Court below appears 
to us to be wholly irregular and unsustainable and it is, accordingly, 
Set aside, 


The Rule is, therefore, made absolute in part. The order 
of the Court below is modified in the manner indicated above. ` 
“We make no order as to costs in this Rule, 


Let the record be sent down as soon as practicable. 
M. C. Ghose, J. : I agree., 


A, T. M. Rule made absolute in part, 
a. 


(1) (1916) L. R. 43 1. A. 207; 24C L J 309 ; 20 C. W. N. 1923 (P, CA) 
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APPEAL FROM ORIGINAL CiVIL 


Before Sir George Claus Rankin, Knight, Chief Justice, a : 
and Mr. Justice C. C. Ghose. 


SATIS CHANDRÀ BANERJEE Ciu, 
; : . 3 v. are: a : 1932. - 


LALA MUNILAL AND ANOTHER.* Fanuary, 4. 





Compensation, suit for—Improper attachment—Rightness or wrongness of order 
of attachment before judgment, if can be canvassed in a suit by the defen- 
dant—Cause of action in ihe nature of malicious prosecution—Limitation 
Act (IX of 1908) Sch T Art. 29. ‘ 


A Court being asked to give’ damages is not to be put in the position of 
having to decide whether the-determination of some other Court upon a matter 
properly before it was right or wrong. E 

An application to vacate an order for attachment before judgment was made ; 
it was not prosecuted to a conclusion ; no such order was obtained ; ,on the con- 
trary under that order for attachment certain monies were recovered which monies 
were allowed after the decree to go to the plaintiff in the case in satisfaction of his 
dectee - i 

Held, that the rightness or wrongness of the’Order for attachment before judg- 
ment could not be canvassed by the defendant in that suit in a suit by the latter 
(for damages for loss of reputation and for mental anxieties and troubles owing to 
the attachment), on the question of damages for malicious prosecution. 

It need not always be the case that the proceedings have terminated favour- 
ably to the plaintift. The particular proceeding may in some instance be a pro- 
ceeding that could not so terminate But it must be averred and proved that they 
so terminated if the proceedings were capable of such a termination. 

Parton v. Mili (:); Mets opolitan Bank v. Pooley(2) and Arjun Biswas v. 
Abdul Biswas (3) referred to. 

` In the present case, the plaintiff cannot come and complain of an improper 
attachment unless the attachment is first set aside. 

Arjun Biswas v. Abdul Biswas (3) followed. 

Held, that the present case was not one on the facts of which it was necessary 
for the Court to consider any question of a cause of action in the nature of mali- 
cious prosecution. i 

Metropolitan Bank v, Pooley (2) referred to. 

Held, that the suit for damages for loss of reputation and for mental anxieties 
and troubles owing to attachment stated to be improper is, governed by Article 
29, Sch. I of the Limitation Act. Arjun Biswas v. Abdul Biswas (4) explained. 

Appeal by the Plaintif. 


Suit for damages. 


: pane , 
® Appeal from Original Decree No. 43 of 1931, against the decree‘of Mr, 
Justice Panckuidge, i in Suit No. 2078 of 1930, dated the 19th, March; 193a | 
U) 12 W. R. (Eng) 753. ` oh 
(2) (1885) L. R. 10 A.C, 210. (3) saki L. J. 480 
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The material facts appear from the judgment of 


Panckridge, J. :—The issue that I have been asked to decide 
in this case is whether the plaintiffs suitis barred by limitation. 
The plaintiff sets out that the defendant with the object of injuring 
the plaintiff instituted a suit in the Court of the Subordinate Judge, 
Amnitsar, on the 18th December 1928, andon 19th December obtain- 
ed an order for attachment before judgment of the plaintiff's goods 
lying at the Hindusthan Weaving Co. which was a commercial con- 
cern owned by him and carried on at No. 213, Harrison Road, 
Calcutta. He sets out that the oider for attachment before judg- 
ment was obtained on fraudulent and’ untrue representations and 
that in pursuance of that order the plaintiff’s stock-in-trade was 
attached on 1rth January, 1929. On the plaintiff’s furnishing secu- 
rity the attachment was raised on r4th January, 1929. The plaintiff 
goes dn to state that the order for attachment was obtained mali- 
ciously on insufficient grounds without any reasonable and probable 
cause. Te finally claims a sum of Rs. 25009 as compensation for 
the wrongful attachment. 

The defendant states that the article in the Limitation Act which 
governs the case is Article 29 of Schedule r, which lays down that 
the period of limitation for a suit for compensation for wrongful 
seizure of movable property under legal process is one year begin- 
ning to run from the date of the seizure. If, therefore, this article 
applies the suit is clearly barrel, for the seizure, as I have said, was 
effected on rith January, 1929 but this suit was not filed until rrth 
November, 1930. 

The plaintiff urges that Article 29 is inapplicable and that the 
period of limitation is a period of two years computed under 
Article 36 which: deals with compensation for any malfeasance, 
misfeasance or nonfeasance, independent of contract and not 
specially provided for inthe schedule. The plaintiff relies on a 
distinction which he makes between cases where the property is 
seized in conformity with the process issued but where that process 
has been obtained by wrongful means, and cases where whatever 
be the validity of the process itself the seizure is not in conformity 
withvit, and he also refers to cases where the process is one which 
the Court issuing it has no jurisdiction to issue, It seems to me 
that, were the narrow construction, which the plaintiff seeks to put 
upon the article, to be adopted, the article was hardly worth enact- 
ment since it covers avery small number of cases; for I do not 
think thé cases where legal process for the attachment of the goods 
of the fclendant is issued and the goods of a third party are seized, 


Vou. LVIIL} ` HIGH COURT, 


are particularly numerous, but that possibly is not a consideration 
to which I ought to attach any weight, and I should confine my 
attention to interpreting the language” asit stands. The plaintiff 
says that where the process is legal in the sense that itisa process 
of the sort which the Court issuing it has jurisdiction to issue and 
where the seizaire is in conformity with tbe.process, the seizure can- 
not be describe] as wrongful. I do not myself find this submission 
convincing, and I think that where property is seized under a legal 
process wrongfully obtained the conduct of the party obtaining the 
process and executing it can properly be described as wrongful 
seizure under legal process. ‘Che matter has been considered more 
than once by various High Courts in India and my attention has 
been drawn to the case of Zhe Madras Steam Navigation Co. Ltd, 
v. Shalimar Works, Ltd.(1). That was a decisionof Jenkins C. J. 
and Stephen J. sitting in appeal from the ordinary Original Civil 
Jurisdiction of this Court. In that case the plaintiff company was 
the owner ofaship and they based their cause of action upona 
seizure Of the ship by an officer of this Court inits Admiralty 
Jurisdiction obtained at the instance of the defendants. In argu- 
ment the submission which Mr. Bose asks me to adopt was speci- 
fically made by the late Sir Benode Mitter on behalf of the plain- 
tiff, namely, that Article 29 only applies to cases where the writ is 


wrongly execute] as where the goods of a third party are seized, : 


and that Article 36 or Article 39 is applicable in cases where the 
goods are the goods of the defendant in the original proceedings. 
Sir Lawrence Jenkins in delivering the judgment of the Court 
specifically held that Article 29 would apply to the case even on 
the assumption that the plaintif could succeed in the absence of 
proof of malice. He states as his opinion that the suit in that case 
would be fora seizure under legal process. That view has also 
been adopted ina case decided by the Madras High Court, 
Pannaji Devichand v. Senaji Kapurchand (2). The point taken 
here was again fully argued and was rejected by the Court after 
exhaustive examination of the cases. 


On the other hand, it appears from the case of Arjun Biswas’ 


& others v. Abdul Biswas & others (3) that the argument which 
Jenkins C. J. and Stephen J. had rejected and which was also 
subsequently rejected by the Madras High Court commended itself 
to N..R. Chatterjea and Pearson JJ. in deciding a second appeal. 


(1) (1914) E L. R: 42 Cale. 85. $ A 
(2) (1930) I. L. R. 53 Mad. 621. C 
(3) (1921) 35C L. J. 480. 
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Civit. In dealing with. the case of Madras “Steam Navigation Co. Lid. v.. 
1932. Shalimar Works Ltd, (1) the Court observes that the observation: 
Satis Chandra’ tO the effect that Article.29 “was applicable was not necessary for 
Banerjee purposes of the case. I must confess I do not fully appreciate what 
Lala Munilal, was in the mind of the Court when they made that observation, for. 
Parichridge Y. in my opinion I think that in deciding the earlier case Jen ins C. J 
am and Stephen J. attached as much weight to the point of limitation 


as to any other. In any event, even without the assistance of, 
authority, I should be inclined to hold that to adopt the view urged 
upon me by Mr. Bose would be to add.words to the Article which 

, are not there. But having regard to the authorities, it seems to me. 
that where there is, as I think there is here, a conflict between a 

: decision of this Court sitting in appeal from, æ Original Civil Juris- 

diction and one of a Division Bench of this Court deciding a second, 
appeal, I ought to-adopt the former. 

In these. circumstances I consider that the suit fails on the 
ground of limitation. It is, therefore, dismissed. The defendant is 
entitled to the general costs of the suit and the costs of to-day as of 
a motion. 

Against this decision, the Plaintiff appealed. 

Mr. J: C. Hazra for the Appellant. 

- Messrs. B. C. Ghose and S. R. Das for the Respondents. 

The following judgments were delivered p 


Fanuary, 4. Rankin, C. J.:—In this case, the plaintiff appeals from the 
a judgment of my learned brother Mr. Justice Panckridge dismissing 
his suit. It seems that the defendants brought a suit against the 

present plaintiff at Amritsar claiming a sum of about Rs. 4000 and, 

in December 1928, they applied to the learned Subordinate Judge 

at Amritsar for an order under Order XXXVIII of the schedule to 

the Civil Procedure Code, namely, for an order for altachment 

before judgment. The learned Subordinate Judge made the order 

for attachment before judgment ex parte as these orders invariably 

are, and, on the rrth January, 1929, the order having been trans- 

mitted to Calcutta for execution, the present plaintifi’s Calcutta 

‘shop with the articles therein was attached. The present plaintiff 

thereupon paid the necessary ‘amount’of money into Court and, on 

< the 14th January, 1929, the attachment was in that way released. 
Thereupon the present plaintiff continued defending the suit at 

Amritsar and denied that he was under any liability to the plaintiffs 

in that suit; not only that but he applied at Amritsar that the 

learned Judge should vacate the order for attachment “before judg- 


é (1) (1914) L L. R. 42 Cale. 85. va bit ! 
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ment. .: The learned Judge, however, did not make any such order.. 
He would seem to have adjourned the hearing of that application 
until the trial of the suit and he gave judgment: on the 8th of Janu- 
ary, 1930 in the suit. He decreed the suit in full so that the present 
plaintiff was ultimately held to have been liable all the time.’ 
Thereupon, it is concejed that under the order of the Amritsar 
Court the money which the present plaintiff had put into Court to 
get rid of the attachment was paid over to the plaintiffs in that suit 
in sitisfaction of the decree which they had obtained. At the time 
of giving judgment, the learned Subordinate’ Judge said that, in 
view ot the fact that the suit was being decreed in full, it was not 
necessary to gointo the application for vacating.the order for 
attachment before judgment. In this he may have been wrong but 
not only did he not make any. order vacating the order made for 
attachment before judgment. but that attachment having resulted in 
money paid into Court the proceeds of the attachment were applied 
and utilized for the purpose:of meeting the decree. The plaintiff 
without appealing from these orders brings this suit on the rrth 
November, 1930 in this High Court and he makes numerous alle- 
gations in his plaint to the effect that the object of the whole suit 
in Amritsar was to injure the present plaintiff which as the suit 
succeeded is absurd. He also says that the order for attachment 
before judgment was obtained by making untrue allegations that the 
plaintif would make away with the stock-intrade which he had in 
Calcutta and 30 forth and he asks for damages to the tune of 
Rs. 25002 of which Rs. r5s00 18 said to be for “ loss of reputation” 
and Rs. 5000 for “mental anxieties and troubles” owing to the 
attachment having been made of his shop between the 11th and 14th 
January, 1929. a 

“Now, this case having been commenced in this Court, it appears 
that the defendant Lala Munilal asked that two issues might be 
settled and tried before the other issues in the case, namely, (1) 
whether the plaint disclosed any cause of action and (2) whether 
the suit was barred by limitation. I cannot find that any proper 
order was made directing such issues to be framed and tried before 
the further issues in the case. It appears, however, that the matter 
came on before Mr. Justice;Panckridge on the rgth March, 1931 
and he begins his judgment ,by stying “ The issue that I have: been 
asked to decide in this case is whether the plaintiff’s suit is barred 
by limitation.” He states the cases of the plaintiff.and of the 
defendant upon the meaning of Art. 29 and it rather looks as if both 
parties had gone before the learned Judge and. were* agreed’ that 
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the one question which needed decision was the question of limita- 
tion. There has been apparently some controversy as to the exact 
meaning of the-words employed by Art. 29 of the schedule to the 
Limitation Act and upon this controversy there is plenty of materials 
in decided cases and the parties seem to have addressed the learned 
Judge at length upon that somewhat troublesome question. The 
learned Judge in the end came to the conclusion that this plaint 
was framed for damages for wrongful seizure of moveable property 
under legal process and, in his view, whether the case that the 
plaintiff was trying to make was a case of wrongful and malicious 
prosecution or was a case of erroneous trespass on goods without 
authority, Art. 29 equally applied. He thought that this position 
was established by certain observations in the case of Madras Steam 
Navigation Co. Ltd. v. Shalimar Works, Ltd. (1) as well‘as by what 
was laid down in Pannaji Devichand Firm v. The firm of Senaji 
Kapurchand at Bellary (2). His attention was called to another 
view taken in the case of Arjun Biswas v. ‘Abdul Biswas (3). But 
as he preferred the view that had been taken in the Madras Steam 
Navigation Company s case (1) he dismissed the suit entirely on the 
ground of limitation. 

Now, it appears to me that, on the factsas I have narrated, it is 
quite impossible for the plaintiff to ask us to regard this case asa 
case in the nature of a claim for malicious prosecution. I will 
assume for the sike of argument that, independently of section 93 
of the Code upon proof that a person maliciously and without prob- 
able cause asked for an attachment before judgment and obtained it 
by making untrue statements to the Court, a cause of action in the 
nature of malicious prosecution would arise. I do not affirm that ; 
in view of Quarts Hill Co. v. Eyre (4) it may well be doubted but 
I will assume it forthe present purpose. Now, if that cause of 
action is to be entertained, it does seem to me to be quite necessary 
that we should bear in mind the well-known principle that a Court 
being asked to give damages is not to be put inthe position of 
having to decide whether the determination of some other Court 
upon a matter properly before it was right or wrong. In the present 
case, it would seem that an application to vacate that order for 
attachment before judgment was made ; it was not prosecuted to a 
conclusion, no sucn order was obtained ; on the contrary under that 


(1) (1914) I. L. R 42 Cale. 85. 
(2) (1990) I. L. R, 53 Mad 621. 
~(3) (1921) 35 C. L. J. 480. 

'(4) (1883) T1 Q. B. D, 674. 
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order for attachment certain moneys were recovered which moneys 
were allowed after the decree to go to the plaintiffs in the cause in 
satisfaction of their decree. In these circumstances, I am not of 
opinion that the rightness or wrongness of the order for attachment 
before judgment can be canvassed in this suiton the question of 
damages for malicious prosecution. The parties having had their 
rights determined upon the basis that the order for attachment was 
aright order, it has been carried out and, in my judgment, one 
cannot by bringing an action for damages get another Court to go 
behind the position as constituted in the original proceedings. It is 
quite true that it need not always be the case that the proceedings 
have terminated favourably to the plaintif. Tbe particular pro- 
ceeding may in some instance be a proceeding that could not so 
terminate. But it must be averrei and proved that they so termi- 
nated if the procee lings were capable of, such a termination. In 
Parton v. Mill (1) it was argued that the attachment there com- 
plained of had been removed by money being paid into Court and 
Mr. Justice Blackburn in that case said “ A payment of the money 
rather shows a determination in favour of the defendant than of the 
plaintiff.” There can be no doubt that if, for example, a bankruptcy 
petition results in adjudication, the Court will not entertain a claim 
for damages for malicious prosecution onthe part of the person 
adjudicated so long as the adjudication order stands. Metropolitan 
Bank v. Pooley (2). In the case of Arjun Biswas v. Abdul Biswas 
(3) which came before Myr. Justice Chatterjea and Mr. Justice 
Pearson, this principle was re-affirmed and it was given as one of the 
reasons whic’ led those learned Judges to doubt whether it was true 
that Art. 29 could be applicable to a case where it was said that the 
order for attachment had been wrongly procured. It was observed 
by the learned Judges as follows: “It may be pointed out that the 
limitation of one year under article 29 isto run from the date of 
the seizure ; but so long as the writ is not set aside, the seizure 
cannot be said to bs wrongful except in instances such as men- 
tioned above.” The learned Judges by this last phrase were 
referring to a case where the Court had no jurisdiction at all or the 
writ was executed against a wrong person or against property that 
was not included in the writ. They went on to say: “ Proceedings 
to hav2 the writ set aside may take a long time; and if article 29 
were applicable to the case, limitation would run from the date of 


(1) 12 We R. (Eng.) 752. 
(2) (1885) L. R. 10 A, C. 210 (216). 
(3) (1921) 35 C. Le J. 480. 
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the seizure although the writ might not be set aside within the 
period of one year.” That authority is good so far as it affirms the 
principle in a case exactly like the present that the plaintiff cannot 
come and complain of an improper attachment unless the attach- 
ment is first set aside. In my judgment, it is most important to 
adhere to this principle; otherwise, in every case of attachment 
before judgment, in the guise of a suit for damages the decision of 
one Court will have to be reviewed by another, even, as in the 
present case, situated ina different province altogether. For this 
reason, the present case is not one on the facts of which it is neces- 
sary for this Court to consider any question of a cause of action in 
the nature of malicious prosecution. It is perhaps a pity that this 
case was not dealt with ia the ordinary way and set down for trial as 
4 whole so that these matters might have been more fully appre- 
ciated and discussed ; but it is quite clear to me that the plaintiff's 
case in so far as it is anything that is not within Art. 29 of the Limi- 
tation Act is hopeless on his own showing and there is the authority 
of the House of Lords for saying that such a case is manifestly 
groundless and frivolous, Metropolitan Bank v. Pooley (1). I do 
not find it necessary to determine whether the learned Judge was 
right in the view which he took of Art. 29. The appeal fails and 
will be dismissed with costs. < EEE 


C. C. Ghose, J, :—I agree. a 
M. N. Dutt: Attorney for the Plaintif. ` 
S. N. Bose: Attorney for the Defendants. 


tos 


A T. AL : Appeal dismissed: 
(1) (1885) L. R. 10 A. C. 210 (217). 
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APPELLATE CIVIL. 


Before Mr. Justice M. N. Mukerji and Mr. Justice C. A. Bartley. 


SREEMATI JAHURDAN alias JAHURAN 
BIBI ‘anp OTHERS 


2. 


SREEMATI SAKINA BIBI, ANDON HER DEATH, 
HER HEIRS AND LEGAL REPRESENTATIVES, 
SOLEMAN KHAN AND oTHERs.* 


Dower-—Addition, if and when can be made—Husbana’s promise to dower, when 
binding on him—Change of case—Widow s power to hold her husband’s pro- 
peityin len of dower—Piosumpiion—Possession lawfully obtained and in 
lieu of dower—Presump'ion, one of fact. 


Under the Mahomedan law, an addition may be made to the dower at any 
time during the continuance of the marriage, and the husband’s promise to the 
dower, if accepted by the wife, becomes incorporated with the marriage contract 
and is binding on him, though, unless the Mahomedan law applies, a marriage 
already contracted may not forma valid consideration for such increase. 


When a party toa suit puts forward a substantive case and when that case 


failed, it would not be right to allow him to proceed oma supposed case which‘ 


was not his case at all at any stage of the suit 


“The Mahomedan law entitles a widow to hold her husband's properties until 
her dower debt is paid, only if she has lawfully and without force or fraud 
obtained possession of them. Such possession must initially be obtained by the 
widow on the ground of her claim for her dower debt, and it would be lawful and 
in heu of her dower when the dower contract provides for it or she has been put 
into such possession by he: husband in his lifetime or by his heirs after his 
death, 


There is a presumption under the Mahomedan law that when the widow has 
been in possession of her husband’s property during his lifetime and has continued 
so for sometime after his death, her possession has been Jawfully obtained and is 
in lieu of her dower. This presumption which the Mahomedan law has designed 
for the benefit of the widow as a means of protection to her, her rights having 
been specially gafeguarded in the Koran, is nota presumption of law, but a pre- 
sumption of fact, depending upon the circumstances of each particular case. 


Appeal by the Defendants. 
Suit for partition and accounts. 


The material facts appear from the judgment. 


* Appeal trom Original Decree No. 463fof 1928, against the decree of Babu 
Kumud Bandhu Gupta, Subordinate Judge, and Court, of Howrah, dated the 
rath October, 1928. 
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Messrs. S. C. Matty and Apurba Charan Mukherji for the 
Appellants. 
MMessss. H. S. Suhrawardy, Amiruddin Ahmed and A. S. M. 


Akram for the Respondents. 
C. A, Ve 


The judgment of the Court was as follows: 

This is an appeal from a preliminary:decree in a suit for partition 
and for accounts. The defendants are the appellants. 

One Garib Khan had two wives. The elder wife Alihan Bibi, 
who died before her husband, was the mother of the two plaintiffs. 
The younger wife Jahurdan Bibi survived her husband and is the 


-defendant No. 1, and her daughter is the defendant No. 2. Jabur- 
-dan Bibi, after the death of her husband, which took place in 


November 1927, has manied one Sheikh Ali Mohamed in Nika 
form. . 

The plaintiffs’ case wasthat the propeity mentioned in Sche- 
dule Ka to the plaint- belonged to Garib Khan and therefore they, 
as his two daughters, are entitled each toa 4 as.-8 gds. thereof ; and 
that the properties described in Schedule Kia formerly belonged 
to her mother Alihan Bibi, some under a Hebanama which Garib 
Khan had executed in her favour, and since she predeceased him, 
he, on her death, obtained a share therein, and he having died they 
are each entitled to a 7 as.-2 gds. share in them. . 

Schedule Xa was an item of a cash amount of Rs. 1700. Sche- 
dule Ka as originally given in the plaint were two items of immove- 
able properties situate in Shibpur in the District of Howrah, 14 items 
of utensils, 33 items of ornaments alleged to have belonged to 
Alihan Bibi, 9 more items of ornaments which are said to have been 
given to her by her mother, and a money-lending business. To 


‘Schedule Kha were subsequently added some more immoveable pro- 


perties situate in the District of Chapra. 

Amongst the defences that were taken in the written statements 
those that need be mentioned for the purposes of this appeal are : 
that Alihan Bibi bad no immoveable properties of her own and all 
immoveable properties given in the plaint belonged to Garib Khan ; 
that the moveables described in Schedule Ka to the plaint, with 
the exception of a few of them which were articles of personal use 
of Garib Khan had been made a gift.of by Garib Khan to Jaburdan 
Bibi ; that the money-lending business belonged not to Alihan Bibi 


“but to Garib Khan; and that Garib Khan towards the end of his 


‘life bad contracted to give Jahurdan Bibi a dower of Rs. 10,000 and 


she was possessing the properties in suit in lieu of the said dower. 
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The Subordiuate Judge overruled the defences and holding in 
favour of the plaintiffs has made a preliminary decree in the usual 
form. ok 
The appellants’ first ground of attack is directed against the gift 
in favour of Alihan Bibi on which the plaintiffs rely, Learned 
Counsel for the appellants has taken two points as against this gift ; 
rst that the Hebanama (Ex. 6) was not executed by Garib Khan, 
and 2nd that the alleged gift was invalid as it was not accompanied 
by delivery of possession. As regards the first matter it has been 
argued that in the plaint as originally laid the Hebanama was not 
mentioned, that the evidence as to its execution by Garib Khan is 
not convincing, the thumb impressions of the alleged execitant on 
the deed itself are different from the thumb impression of the per- 
son who admitted execution before the Sub-Registrar and got.it 
registered. The Hebanama is a registered document and so the 
omission to refer,to it in the plaint in the first instance is immaterial, 
for its existence from the date which it bears cannot be questioned. 
The evidence of the witnesses who have spoken to its execution by 
Garib Khan is free from any material contradiction and is other- 
wise trustworthy. The dissimilarity in the thumb impressions may 
not unreasonably be supposed to be due to the fact that the same 
thumb was not used on the two occasions. Any other hypothesis 
would be highly improbable, because the registration having followed 
soon after the execution, it will have to be assumed either that-two 
different persons were got hold of, one for representing Garib Khan 
at the execution and other for personating him at the Registration 
Office or that immediately after executing the deed Garib Khan 
changed his mind and so somebody else was immediately procured 
and used for getting it registered. The original signatures of the 
executant in this document have all been erased and new signatures 
substituted, obviously with the object of showing that they are 
different from other signatures which are either admitted or about 
which there can be no-dispute. This must have been done by some 
body who is interested in challenging this deed as a forgery ; and 
we cannot accept the contention that it was the plaintiffs’ party who 
adopted this course in order to obliterate signatures which bore no 
resemblance to Garib Khan’s real signature, because what have been 
substituted disclose -a studied attempt to make the dissimilarity 
only too prominent. We hold that it has been abundantly proved 
that the Hebanama was executed by Garib Khan. As regards the 
other matter, namely delivery of possession, we are also of. opinion 
that there is sufficient and satisfactory evidence of Alihan Bibi’s 
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possession in the properties covered by the Hebanama notwithstand- 
ing that in the Municipal registers Garib Khan’s name continued to 
be borne. 

Tt has next been contended that the money-lending business did 
not belong to Alihan but was a business carried on by Garib Khan 
in the benami of Alihan. In the face of the books, Ex. 7, 8, and 9, 
which were written by Garib Khan himself as her agent and in which 
he described himself as the Aatid, the contention can have very little 
force. Besides, there is abundant evidence, oral and documentary 
to the same effect. It is true that the origin of this business, namely 
the source of the money with which it was originally started, can- 
not be ascertained and the plaintiffs’ account of it is not trustworthy. 
But that the books stood in her name, mortgage bonds were exe- 
cuted by debtors in her favour, and debtors dealt with her as the 
creditor and the owner of the business, are matters about which 
there can be no doubt. When added to it we find that Garib Khan 
himself had a separate money-lending business, as has been spoken’ 
to by a number of reliable witnesses, amongst whom special refer- 
ence may be made to the pleader Babu Jitendra Nath Chatterji 
(P. W. 8}—the inference becomes irresistible that the business that 
was carried on in the name of Ahhan was her own and not of Garib 
Khan. . ` 

Thirdly, it has been argued that the Chapra properties also 
belonged to Garib Khan and not to Alihan. The documents by 
which these ‘properties were acquired stand in her name. Nothing 
has been proved which would displace the presumption that the 
ostensible owner is the real one. On the other hand, very good and 
first hand evidence as to her ownership of these properties has been 
given by several witnesses, amongst whom special mention may be 
made of Hardyal Singh (P. W. 10). It has been rightly conceded 
on behalf of the appellants that unless the money-lending business 
be found to have belonged to Garib Khan and not to Alihan Bibi, 
this contention of theirs must fail; for it is.only on the improb- 
ability of her having any money of her own that the contention 
really rests. 

Fourthly, it has been argued that the plaintiffs case as regards 
the moveables and the money-lending business mentioned in Sche- 
dule Ka should not be accepted, because whereas in the plaint it 
was said that all the properties in Schedule Kia were covered by the 
Hebanama their case as presented and attempted to be proved sub- 
sequently was very different, namely that the money-lending busi- 
ness was Alihan’s own in its origin and that the ornaments also were 
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her own a part thereof having been obtained by her from her 
mother. Undoubtedly there is this discrepancy. But the discre- 
pancy, in our opinion, can be due to nothing else thana mistake; 
because the deed of gift on the face of it would at any moment 
show what are the propeities covered by it and there could be no 
point in intentionally making a wrong statement of this character in 
the plaint. 

In the next place some argument has been advanced to show 
that the existence of the moveables claimed in the plaint has not 
been proved. On examining the averments in the written statement 
with care we have come to be of opinion that this contention has 
no force. Their existence’was never denied. On the other hand it was 
asserted that in para 5 of the written statement—“ Out of the list of 
moveable properties of the said schedule, with the exception of such 
articles as were for the personal use of the late Garib Khan viz. ; 
Alwan, watch, and chain, two Badnas, one wooden almirah, one 
mirror, one wooden box, one large Gurguri, two plates, 2 tumblers, 
one tea set, one Dekchi, 1 spittoon, razor, etc., that were used by 
himself, all the other moveable properties, are the personal proper- 
ties of the defendant No 1. The said Garib Khan had made a gift 
of all other properties in the presence of several respectable men. ” 
Again, in Para. rr of the written statement it was said,—‘ About 
3 years ago (Garib Khan) madea gift of all the moveables men- 
tioned in Schedule Ka to the plaint in favour of the defendant 
No. r in the presence of a number of respectable men, after exclud- 
ing a very few moveables fur his own use as stated in Para. 5 of this 
written statement.” After these ave1ments it was not necessary for 
the plaintiffs to go into details for proving the existence of the move- 
ables. There is some evidence which appears to be true that at 
sometime the moveables were weighed and listed though the precise 
time when it was so done does not appear, and that the schedule 
to the plaint was prepared after thal list. Unless the story of the 
gift set up on behalf of the defendants be true the ornaments must 
have belonged to Alihan Bibi, for there is no suggestion that they 
belonged to any third party. In these circumstances the paucity of 
evidence such as it is in the case doés not, in our opinion, stand in 
the plaintiffs’ way if we hold, as we doin agreement with the Court 
below, that this gift relied upon on behalfof the defence has not 
been established. In fact it has been sought to be supported by 
evidence which on the face of it is worthless. 


Sixthly, it bas been argued that Rs. 1700 which forms the subject 
matter of Schedule Ka has not been proved to have been with the 
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_ defendants. There can be no reasonable doubt that at the time of 


the Police enquiry after Garib Khan’s death when tke iron chest 
which was in the’ house was unlocked acash amount of Rs. 1700 
was found init. The fact has heen proved by a witness P. W. 2. 
Jogendra Nath Mukerji, whom we can find no reason to disbelieve. 
The only statement in the written statement of the defendants as 
regards this amount is contained in Para. 14 thereof in which it is 
said— At the time of the death of Garib Khan he had not the 
properties of Schedule Xa to the plaint, that is to say, he had no 
separate cash amounting to Rs. 1500 and the plaintif cannot 
get Rs.’goo in their 9 annas 4 pies share.” The present contention 
of the appellants is that the money never came into the hards of 
the defendants and so they are not liable. This defence or the 
defence that somebody else had taken away the money, finds no 
place in the written statement ; and indeed no attempt has been 
made to substantiate it. 


Seventhly, to account for the possession of the plaintiffs of the 
title deeds and other papers relating to the properties and decu- 
ments in connection with the money-lending business, it was sought 
to be established upon the evidence of the defendant No. 1 and 
some witnesses examined on her behalf that on the occasion of the 
ceremony that took place 40 days after Garib Khan’s death the 
plaintiffs and some other persons came to the house on invitation 
and in the night after having broken open the almirah took away 
all such deeds and papers. But that this story is a pure invention 
is clear from the statement contained in the written statement in 
which a very different story was given. There it was said,—‘“‘On 
the date of Gaib Khan’s death the plaintiffs and their husbands 
came to Garib Khan’s house and when about to take away his 
dead body to the burial ground, Mahomed Jan, busband of the 
plaintiff No. 2, obtained the keys of the Almirah by begging it from 
the defendant No.1 in order to bring out rose water and otto 


, therefrom and took out secretly and artfully from the Almirah 


Garib Khan’s deeds and documents and accounts and papers 
relating to monies lent out by Garib Khan.” : 


Lastly, it has been endeavoured to establish that the plaintiffs 
are entitled to a decree because the properties are held by the 
defendant No. 1 in lieu of a dower of Rs.-10, 000 which Garib 
Khan had contracted in her favour, The reason why this dower 
was promised is said to be this that Garib Khan had already given 
Rs. 4000 and other articles and ornaments to his first wife. The 
dower originally promised by Garib Khan to Jahurdan Bibi at the 
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time of the marriage was Rs. 125. It is stid that because of the 
gift aforesaid in favour of Alihan Bibi, whith? on her death had 
benefited her daughters and sons-in-law, that? Garib Khan, pre- 
sumably out of a sense of fairness, himself proposed to enhance 
the original dower of Rs. 125 to Rs. 10,coo, The story is that he 
sought the advice of the Mahomedan Marriage Sub-Registrar and 
acting upon a Fatwa given by the latter divorced his wife, remained 
separated from her for three months anda half and married her 
afresh and executed a Kabinnama, and the marriage and the 
Kabinnama were entered ina book kept by the said Mahomedan 
marriage Sub-Registrar. Now, we have been taken through the 
evidence that there is on the record relating to’these matters. In 
our judgment, the story of the gift in favor of Aliban Bibi is a 
myth. The evidence relating to the Talak and the Jddat is dis- 
crepant and unconvincing. What has been -sought to -be proved 
in connection with the fresh marriage does not sufficiently establish 
those formalities which are the essentials of a valid Mahomedan 
marriage. On a consideration of the evidence relating to this 
story we are not satisfied either that it is true even in its main 
features or that the entry in the book of the Mahomedan Marriage 
Sub-Registrar was made on the date that it purports to have been 
‘made. The Subordinate Judge has in his judgmennt pointed 
out some of the suspicious features of the transaction. and we 
` agree generally with bis observations in this respect. What exactly 
took place it is not possible to ascertain, but it is possible that 
some sort of a ceremony may have been gone through or that some 
manipulation was made and the signature of the Mahomedan 
Marriage Sub-Registrar was obtained against an entry subsequently 
made. Apart from the unsatisfactory character of the evidence 
of the other witnesses, who can in no sense be regarded as indepen- 
` dent or disinterested, a curious feature of the evidence of the said 
Mahomedan Marriage Sub-Registrar is that he has no independent 
recollection whatever of the transaction which is so singular in its 
character and which could not but have left a lasting impression 
on his mind, if in reality it was a transaction in which he had taken 
a part ;—cases of fresh marriage after divorce only with the object 
of enhancing the dower being, if existent at all, only few and far 
‘between. It is difficult to assign any reason why this round-about 
course was adopted ; the purpose could be accomplished in other 
simpler ways. ‘There is authority for the view that under the Maho- 
medan law an addition may be made to the dower at any time 
‘during the continuance of the marriage, and the husband’s promise 
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to add to the dowétsi accepted by the wife, becomes incorporated 
with the marriagefxcontract and is binding on him, though unless 
the Mahomedan Age applies a marriage already contracted may 
not form a valid consideration for such increase. On the strength 
of this proposition it has been argued that if there was no divorce 
the original maniage stood and so the enhancement of the dower 
should be enforced. But the appellants put forward a substantive 
case and when that case has failed, it would not be right to allow 
them to proceed on a supposed case which was not their case ` 
at all at any stage of the suit. Besides, to hold in appellants’ favour 
on that footing we shall have to find that there was a contract for 
such enhancement, but we are not satisfied that there was any 
real‘contract to that effect. Again, even if there was such a con- 
tract, that by itself would not entitle the defendant No. 1 to 
retain possession of the propeities. Tle Mahomedan law would 
entitle her to hold the properties, until her dower debt is paid, 
only if she has lawfully and without force or fraud obtained 
possession of them. Such possession must initially be obtained 
by the widow on the ground of her claim for her dower debt, and 
it would be lawful and in lieu of her dower where the dower 
contract provides for it or she has been put into such possession 
by her husband in her life-time or by his heirs afte: her death. 
None of these elements, it must be conceded, has been proved 
in this case. There is, it is true, a presumption under the Maho- 
medan law that when the widow has been in possession of her 
husband’s property during his lifetime and has continued so for 
sometime after his death, her possession has been lawfully obtained 
and is in lien of her dower. But this presumption which the 
Mahomedan law has designed for the benefit of the widow, asa 
means of protection to her, her rights having been specially safe- 
gaurded in the Koran, is not a presumption of law but a presump- 
tion of fact, depending upon the circumstances of each particular 
case. Inthe present case there is nothing to show that it was 
the defendant No, 1 and not Garib Khan who was in possession 
during the latter’s life-time, and soon after his death, the possession 
was resisted. Even if the agreement to enhance the dower were 
proved, we would not have felt bound to hold that the defendant 
No. 1 was entitled to hold the properties until the dower debt was 
satisfied. 
We consider it only necessary to add in conclusion that the 
Commissioner who will be appointed to carry out the terms of the 
preliminary decree will take evidence to find out what were the 
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assets of the money-lending business that belonged to Alihan Bibi 
and it is only in respect of that business -that «the plaintiffs would 
be entitled toa 7 as 2 gds share each. Should he find that apait 
from the money-lending business which Alibah Bibi owned there 


are assets of the othe: money-lending business which Garib Khan - 


used to carry on then the shares of that business will have to be 
calculated on the footing of propeities left by Garib Khan and 
not Aliban Bibi, that is to say, each of the plaintiffs will get a 4 as 8 
gds share therein. 

The result is that, in cour judgment, the grounds urged in 
support of the appeal all fail. The appeal, therefore, should be 
dismissed with costs, hearing fee being assessed at five gold 
mohurs. 


t 


A. T. M. , Appeal dismissed. 


Before Mr. Justice M. N. Mukerji, and Mr. Justice C. A. Bartley. 


SYED ZAINUDDIN HOSSAIN AND OTHERS 
Y, 
MOULVI MOHAMMAD ABDUR RAHIM AND OTHERS.* 


Wakf—lIntention of settlor, how gathered—Wakf, when absolute and binding— 
Wakf, valid, effect, of on subsequent dealing on wakf property by the settlor— 
Provisions of wakf not carried out—Family arrangement dealing with 
wakf property—Mchomedan mother’s dealing with minor’s properties, when 
binding on the minor—Estoppel— Court, if can place property ın the hands of 
delinquent muteoall:—Trustee, if estopped from questioning his breach of 
trust. 

The intentions of the wakif have to be gathered primarily from the terms of 
the deed though attendant circumstances may be looked into 1f the intention is 
not apparent or clear from such terms, and subsequent circumstances also, but 
only if and so far as they throw any light on such intention. 


Srimati Masuda Khatun Bizi v. Mahommad Ebrahim (1) referred to 


* Appeal from Original Decree No. S of 1929, against the decree of Babu - 


Akshoya Kumar Chakravarty, Subordinate Judge, 2nd Court, of 24-Perganas, 
dated the 19th May, 1928. 
(1) (1931) 54 C. L. J 80; 35 C. W. N. 1159 
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According to Abu Yusuf whose tenets hold the field so far as Bengal is con- 
cerned [¥injira Khatun v. Mohammad Fakirulla Bia (1)| the wakf becomes 
absolute and binding on. the mere declaration of the wakif, and on such declara- 
tion being made his rights in the properties which form the subject matter of the 
declaration becomes extinguished at once. 


Debendra Nath Sadhukhan v. Naharmal Falan (2) referred to, 


The properties must be substantially dedicated to charity and not that the gift 
to charity should be substantial. 


Balla Mal v. Atı Ullah Khan (3) referred to. 


Once it 1s found that the wakf is valid, it is wholly immaterial whether its 
provisions were carried out or not, for that isa matter of breach of trust only. 
The fact that the wakif himselt did not act according to the terms of the wakf 
or that he subsequently converted the wakf property to his own use or that he 
disposed of some of the properties of the endowment as if they were personal 
properties of his own—allegations even if proved—vould not affect the validity or 
operative character of the wakf. 


Under the guise ofa family arrangement, a party cannot enter into a transac- 
tion which he is not under the law competent to do and which is beyond his dispo- 


* sing power. 


Indra Narain Manna v. Sarbasova Dasi (4) referred to. 


Under the Mahomedan law a mother has no power as de facto guardian of her 
infant children to alienate or charge their immovable property. The minor on 
coming of age can ratify the arrangement or accepta benefit under it, in that 
case he would be estopped from questioning its validity. 

There can be no estoppel where‘both the parties made an agreement with full 
knowledge of the rea] facts. 

A Court is not so powerless as to feel compelled in all cases to place the pro- 
perty again in the hands of the same delinquent mutwalli or shebait who had 
previously committed a breach of trust in respect of ıt and who now seeks to avoid 
the consequences of his own act, even though proper defences are taken resisting 
such a course. 

A trustee of an endowment may under circumstances be estopped from ques- 
tioning his own breach of trust. 


Sidhu Sahu v. Gopi Charan Das (5) referred to. 
Appeal by the Defendants, 


Suit for recovery of possession. 

The material facts appear from the judgment. 

Messrs. Syed Nasim Ale and Nurul Hug Chowdhury for the 
Appellants. 


(1) (1921) I. L. R. 49 Calc. 477 

(2) (1929) 34 C. W. N. 498." 

(3) (1927) L. R, 54 I A. 370 ; 46 C L. J. 188. 
(4) (1925) 41 C. L. J. 341. 

(5) (1912) 17 C. L. J. 233. 


Vor., LVIII J ' HIGH COURT. | 
Afessrs, Sarat Chandra Roy Chowdhury and A. Quasim for the 
Respondents. 


C. A, V. 
The following judgment was delivered : 


The relationship of parties who figure in this case will appear 
from the following genealogical area. 


MOHAMED ISMAIL. 








lo. | 
Mohamed Israil Mohamed brahim Fatena Bibi Azimunnessa Bibi 
(Predeceased (Proforma =M. Syed 
hig father) defendant 5) Tajamal 
` Hossein 
Mohamed Gous Mohamed Abdur Rahim 
f (Plaintiff) 
Lo [ae | | 
Syed Zainuddin Syed Sharfuddin Musst. Fakherunnessa Musst Zohra 
Hossain Hossain Bibi Khatun 
(Defendant 1) (Defendant 2) (Defendant 3) (Proforma 
; defendant 4) 


The plaintifi’s case shortly put was the following :—That his father 
Mohamed Ismail, who owned considerable properties in and near 
about Calcutta, built a mosque at No. 21 Ismail Street and dedi- 
cated it as a place of worship for the Mahomedan public, and for 
the up-keep of the same he also, by a deed of Wakfnama dated the 
17th January, 1864, dedicated, amongst other properties, premises 


No. 20, Ismail Street, which consisted of some lands with buildings , 


standing thereon; that the said Mohamed Ismail acted as Mutwalli 
during his lifetime, that on his death his son Mohamed Ibrahim, 
and on the death of the latter the plaintiff came to be Mutwalli: 
that during the minority of the plaintiff, Syed Tajammal Hossein 
father of the defendants Nos. 1 to 4, who was the husband of the 
plaintifi's sister Srimati Azimunnessa Bibi, managed the properties 
cn his behalf; that by leave and license of the plaintiff his two 
sisters, viz. Srimati Fatema Bibi and the said Srimati Azimunnessa 
Bibi lived with their respective families in certain rooms in the said 
premises No. 20 Ismail Street ; that the said Azimunnessa Bibi died 
in 1915 and since her death her children the defendants Nos. r to 
4 were allowed permission by the plaintiff to remain in occupation 
of certain rooms in the said premises which were described in the 
schedule to the plaint, and in 1916 the defendant No. 1 agieed to 
pay Rs. 5 as rent for an outer room which he also came to occupy ; 
and that the plaintiff as Mutwalli of the Wakf served a notice on 
the cefendints to vacate the rooms in their possession, but the 
defendants set up a claim to retain possession thereof. It was said 
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in the plaint that the proforma defendants Nos. 4 and 5 did not 
question the title of the plaintiffs and on the contrary expressed 
their willingness to vacate the rooms in their possession, and so no 
relief was claimed as against them. 

The defence was that no valid Wakf was created by Mahomed 
Ismail and at any rate tre Wakf which he created was never acted 
upon by him; that soon after the Wakfnama he himself converted 
premises No. 2c, Ismail Street, into a family dwelling house ; that he 
executed a Will before his death; that on his death the, heirs exe- 
cuted an Ekrarnama as amongst themselves and partitioned the 
properties left by him ; that by the Ekrarnama it was agreed that 
the said premises ‘would be used as a family dwelling house by bis 
heirs ; and that having acquired the right so conferred by the Ekrar- 
nama the father of the defendants made extensive additions and 
alterations at his cwn expense. Occupation of the heirs under the 
leave and license of the plaintiff, as well as the lease at a rental of 
Rs. 5, were denied. 

The Subordinate Judge having decreed the suit the defendants 
Nos. 1 to 3 have preferred this appeal, 

Before dealing with the questions raised a few more facts require 
to be stated. By the Wakfnama executed on the 17th January, 1864, 
Mohamed Ismail dedicated two plotsof land, No. 393 and No. 394, 
said to comprise 1 bigha 4 cottahs of land together with certain 
structures. He constituted himself the first Mutwalli and reserved 
to himself the right to appoint either one of his heirs or a stranger 
‘as Mutwalli to act after him. He provided that “ If during my life- 
time Ido not appoint anybody as Mutwalli either from amongst 
my heirs or outsiders, then out of my heirs, first of all out of my 
male heirs, my sons, should they be competent or honest, or other- 
wise one of them (my other heirs) who may be competent or honest, 
shall carry out the duties of the Towliat.” He directed that after 
defraying the expenses detailed, whoever would be Mutwalli would. 
get a remuneration not exceeding Rs. 10 per month. ; 

It appears that Mohamed Ismail made a Will on the 24th June, 
1875. The Will is not forthcoming and it is not ‘possible to say it 
and to what extent it interfered with the Wakf. 

It then appears that after the death of Mohamed Ismail and on 
the 30th June, 1876,an Ekrarnama was executed. The parties to 
this document were: (x) Musst. Sharfunnessa, the widow of 
Mohamed Ismail, for self and as mother and guardian of her minor 
son Abdur Rahim, (2) Mohamed Ibrahim, son of Mohamed 
Ismail; (3) Fatima Bibi ; and (4) Azimunnessa Bibi. It was stated 
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in this document that Mohamed Ismail had built a mosque and had 
dedicated 3 plots of lands Nos. 383, 393 and 394 (not the last two 
plots only as in the Wakfnama, and the first plot containing 13 
cottas of land), and had divided his house properties in Gardeners 
Lane and European Asylum Laneamongst the executants, his heirs, 
by virtue of the Will dated 24th June, 1875. It was stated further 
that the heirs agreeing with one a: other thought it better to per- 
form all acts according to the Cesi1e of their deceased ancestor and 
that they accordingly made certain stipulations, the more important 
of which, to quote the words cf the deed, were the following :-~ 

1. “We by this deed declare that we shall- in compliance with 
‘the Will and Towliat, be bound by the recitals in this deed, that is 
to say, our claim in the capacity of hens respecting thelands bear- 
ing Holdings Nos. 383, 393 and 394 with the brick built houses 
relating to the Wakf shall not be valid. 

2. “We, Mohamed Ebrahim, Mohamed Abdur Rahim and 
Mohamed Gholam Gous shall remain Mutwallis thereof but during 
the minority of Mohamed Abdur Rabim and- Mohamed Gholam 
Gous all the affairs relating to the Trust sliall be conducted by me 
Mohamed Ebrahim. ” - 

3. - “After defraying the proper and necessary expenses of the 
Wakf, whatever balance out of the income of the Wakf property 
will be left shall be divided equally amongst usthe three Mutwallis 
monthly by way of remuneration. ” 

4. “None of the heirs or Mutwallis shall have any claim to the 
right of direct or exclusive possession of the particular dwelling 
house No. 20, nor shall any of them have the right to prevent any 
other from residing therein or cccupying it for residence. On the 
other hand, excepting the right of transfer etc. we the heirs and 
the Mutwallis shall always have equal right of residence. All the 
heirs and Mutwallis shall equally be bound to do all improvements 
and repairs with regard to the said house.” 

5. “Whatever debts are due by the said deceased ancestor shall 
be paid according to the details given below:—The details given 
are that Mohamed Ibrahim should pay Rs. 229, Mohamed Abdur 
Rahim Rs. 373, Fatema Bibi Rs. 291 and Azimunnessa Bibi 
Rs. 177, that is to say Rs. 1070 in all. ” 

Now, one of the issues framed in the suit, in view of the plead- 
ings of the parties, was—“ Was the Wakfnama acted upon? Isita 
vakd and binding document? Can the defendants raise this ques- 
tion?” The intention, as far as one can gather, was, on the part ‘of 
the defendants to challenge the validity of the dedication itself and 
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to assert that it was not operative because the wakif himself did ñot 
act according to its terms, and on the other hand on the part of the 
plaintiff to deny the right of the defendadts to raise these questions. 
In the letter (Ex. C) which was written by the defendants’ solicitor 
in answer to the notice dated the r2th June, 1930, calling upon them 
to vacate by the 3oth June, 1930, it was said,—“ They (i. e. the 
defendants) state that they are occupying a portion of the premises 
No. 20 Moulvi Ismail Street, as heirs of the wakif and they have 
every right to do so. A 1eference to the Wakfnama and the deed of 
confirmation of tke said Wak{nsma dated the 30th June, 1876, will 
convince you of the fect. Your allegation that they are occupying 
a portion of the said premises with your client’s leave and license is 
without foundation and my clients totally deny the same.” It is 
clear therefore that the defendants’ claim at that time .was based 
upon the Wakfnama and the Ekrarnama, which purpoited to con- 
firm the wakfand not to dispute it. It is quite true that in the written 
statement, substance of which has been already quotcd above, the 
validity of the original dedication and the operative character of the 
wakf were challenged; but it is obvious that such a posiion is not 
consistent with the letter, Ex. C. 

Be that as it may, when the issue has Leen tried and cecided, 
we think we should express our view cn it. The original dedica- 
tion does not seem fculty in any respect. The wakif went through 
the formality and the procedure of having the deed registered. 
There is nothing to indicate that it was not executed with the 
bonafide intention of creating a wakf. The intentions of the settlor 
have to ke gathered primarily from the terms of the deed, though 
attendant circumstances may be looked into if the intention is not 
apparent or clear from such tems, and subsequent circumstances 
also, but only if and so far as they throw any light on such inten- 
tion, (See Srimati Masuda Khatun vò Mahommad Ebrahim (1) 
and the cases referred to in it) According to Abu Yusuf whcse 
tenets hold the field so far as Bengal is concerned [/injira Khatun 
v. Mohammad Fakirulla Mia (2)|, the wakf becomes absolute and 
binding on the mere declaration of the wakif, and on such declara- 
tion being made his rights in the properties which form the subject 
matter of the declaration becomes extinguished at once [Dedbendra 
Nath Sadhukhan v, Noharmal Jalan (3)|. In the case of Balla 
Mal v, Ata Ullah Khan (4) their Lordships of the Judicial Com- 


(1) (1931) 54 C. L. J. Bo; 95 C. W. N. 1129. 
(2) (1921) I. L. R. 49 Cale. 477. (3) (1929) 34 C W. N. 498. 
(4) (1927) L. R. 54 I. A. 370; 46C L J. 188. 
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mittee have observed,—‘Under the Act (meaning the Wakf Vali- 
dating Act, 1913) a wakf is not rendered invalid because it appears 
that the main object of the settlor was to make a settlement of his 
property on his family rather than to devote it to what are ordinarily 
understood es charitable purposes, whereas, with regard to a 
wakf created before the passing of the Act, the test still is, as laid 
down by the Board in Mahomed Ahsanulla Chowdhury v. Amar 
Chand Kundu (1), Majibunnessa v. Abdur Rahim (2), Mutu Rama- 
nandon Chettiar v. Veva Levoai Marakayar (3) and Solehman 
Quadir’s case (4), was there a substantial dedication of the proper- 
ties included in the wakf to charitable purposes? The test may 
sometimes be difficult of application, and in applying it the Courts, 
especially since the passing of the Act, will not be disposed to 
construe the provisions of the deed too strictly; but still the 
question must remain whether the properties included ‘in the wakf 
have been substantially dedicated to charity, or whether they 
have been put into wakf by the settlor with the real object of 
effecting some non-charitable purpose such as, for instance, that 
of making a family settlement of his property which would 
otherwise be invalid as opposed to the Mahomedan law of 
succession.” The law as laid down by the Board is that 
the properties must be substantially dedicated to charity, and 
not that the gift to charity should be substantial, Judged in 
the light of these tests, the materials placed before the Court 
do not suggest that the wakf was anything else than a valid one. 
Once this is found, it is wholly immaterial whether its provisions 
were carried out or-not, for that isa matter of breach of trust only. 
In so far therefore as it has been contended that the wakif him- 
self did not act according tothe terms of the wakf, or that he 
subsequently converted the premises No. 20, Ismail Street, into a 
family dwelling house for himself or his heirs or that he disposed 
of some of the properties of the endowment as if they were personal 
properties of his own—allegations even if proved,—would not 
affect the validity or operative character of the wakf, which in our 
opinion, was in its inception a good Mussalman wakf. In our 
judgment, no claim of the defendants based on the position that 
the premises was ;not a property of the endowment but a personal 
property left by Mahomed Ismail can possibly succeed. 


(1) (1850) L. R. 17 I. A. 28; 1. L. R. 17 Cale 498. 

(2) (1600) L. R. 28 I. A. 15; I L R. 23 All. 233. 

(3) (1917) L R. 441. As at; I L. R. 40 Mad. 116; 25 C. L. J. 224 
(4) (1922) L. R. 49 L A. 153; I, L. R. 49 Calc. 820 , 37 C. L. J. 56. h 
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Civit; Subsidiary to the contention just dealt with it has been argued 
1932, that the wakif by the will which he subsequently executed inter- 
Syed Zainuddin fered with the wakf. Once it is found that the wakf was valid 
Hossain and operative, even the wakif himself had no power to interfere 
Moulvi Makanya with it ; but itis not at all clear tbat he, in fact, did so. The will 
Abdur Rahim. as already stated is not forthcoming. It is very likely that it is 


ste 


being withheld by the plaintiff and so a presumption ‘may not 
‘unreasonably be drawn against him that if produced it would have 
gone against some part of his case. The secondary evidence that 
has been sought to be given of its contents by certain witnesses 
is not of a convincing character at all. In a conveyance executed 
by the plaintiff in 1891 in respect of premises No. 19 Gardener 
Lane it was recited that Mohamed Ismail being absolutely seized 
and possessed of the said premises had executed a will on the 24th 
June, 1875, by which he had pantitioned and divided his real estate 
“amongst his widow and children, and that after his death the said 
_widow and children had amicably divided and partitioned the 
said estate amongst themselves by an instrument of partition dated 
the 30th June, 1876. The plaintiff's evidence betrays an anxiety 
on his part to deny all knowledge of everything. He deposed 
“thus,—“I am not aware of any will of my father. No will of his 
is with me. I am not aware of any Ekrarnama. I sold the pro- 
perty No. 19 Gardener Lane. In that respect I relied upon my 
brother-in-law Syed Tajammal Hossein, father of defendants Nos. 
1 to 4, for everything. I did asI was directed by him. I cannot 
understand English documents. He dictated what was recited 
in the kobala. He told me that everything was all right. Sol 
accepted it ss correct. I was not aware of its contents. I do not 
know that in this deed any reference to the will was true.” It is 
evident that these denials are not true and that they: must have 
been made with an ulterior motive. But even then it cannot be 
inferred from them or from what was said in the conveyance that 
the will in any way concerned the wakf properties. On the other 
hand the avowed object of the Ekrarnama and the basis on which 
it proceeded was to leave the endowment untouched. And further, 
the defendants, if they rest their case upon the Ekrarnama, as they 
most undoubtedly do, must be held bound by the admission con- 
tained in it as regards the validity and operative character of the 
wakfnama. 
This being the position, what has to be considered next is 
whether the plaintiff should be held bound by the Ekrarnama, It 
has been contended on behalf of the defendants, in the first place, 


Vor. LVIILJ HicH covRT. 


that the par ies to this deed are bound by its terms inasmuch as 
it embodies a family settlement arrived at bonafide. It may be 
assumed from what is to be gathered from the terms of the deed, 
though there is no direct evidence worthy of belief to that effect, 
that there was an apprehension of dispute, that the arrangement 
was made bonafide with the object of removing that dispute which 
might induce a litigation the result of which was uncertain, and 
that there was a policy of giving’and taking pursued in arriving 
at that settlement. This is apparent from the recitals in the deed 
itself: Mohamed Gous being given the status of a Mutwalli, 
provision being made as to who should actas guardian of the 
Mutwallis as minors, and arrangement being made as to which 
party was to discharge what share of the debts. In these essentials 
the arrangement satisfies the requirements of a bonafide family 
settlement. But such settlement could not possibly affect any 
properties which were not the properties, of the family but were 
the properties of an endowment validly created, the ownership of 
which belonged not to the parties to the settlement but to the 
Almighty. Under the guise of a family arrangement a party can- 
not enter into a transaction which he is not under the law compe- 
tent to do and which is beyond his disposing power [Indra Narain 
Manna v. Sarboscva Debi (1)}. It has next been contended that 
the plaintiff is estopped from questioning the settlement embodied 
in the Ekrarnama because the plaintiff himself came in asa Mutwalli 
by reason of the terms of the Ekrarnama. On behalf of the plaintiff 
it has been argued that no estoppel can possibly arise as against 
the plaintiff because the’ plaintiff was a minor at the date of the 
Iekrarnama and whatever arrangement may have been agreed to by 
his mother as her guardian is not binding on her and reliance in 
this behalf has been placed upon the decision of the Judicial 
Committee in the case of Jmambandi v. Mutsaddi (2). So far as 


the last mentioned contention is concerned it is quite true that, 


under the Mahomedan Law a mother has no power as defacto 
guardian of her infant children to alienate or charge their immova- 
ble property. But it cannot be disputed that if the minor on com- 
ing of age ratifies the arrangement or accepts a be-.efit under it he 
would be estopped from questioning its validity. A more sound 
position for the plaintuff to take would have been to say that even 
though there might be an estoppel personal to the plaintiff by 
reason of such benefits as he might have received for himself under 


(1) (1925) 41 C. L. J. 341. ° 
(2) (1918) L. R. 451, A. 73; I L. R. 45 Cale. 878; 28 C. L. J. 409. 
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Giit: the Ekrarnama and which be would not be entitled to under the 
1972 Towliat, such estoppel can only be personal to the plaintiff and 
Syed Zainudidin can in no way be operative as against the endowment. Under the 
Hossain wakfnama the plaintiff was to be a Mutwalli if he‘ was competent 
Moulvi Mohammad and honest and under the Ekrarnama he became one of the 
Abdur Rahim, Mutwallis. Itis possible that there was no objection to his being 


the Mutwalli on the ground of want of competency and honesty, 
and in that way he, by being appointed Mutwalli under the Ekrar- 
nama, got nothing under it to which he was not entitled under 
the wakfnama. But, that he obtained ceitain advantages under 
the Ekrarnama which he had not under the wakfnama, cannot 
be seriously disputed, for, as far as can be gathered now, it removed 
a dispute as to Mutwalliship, it divided the liability fcr the debts 
and it enhanced the remuneration for the Mutwalli, which, in the 
absence of the accounts which must be with bim and which he has 
not filed, must be taken to have been drawn by him since then. 
That there may be an estoppel personally to that extent as ‘against 
the plaintiff isa matter on which we entertain no doubt. It has 
been argued that there can be no estoppel where both the parties 
made an agreement with full knowledge cf the real facts. This 
proposition cannot be disputed. But the defendant may say that 
though the property was wakf property and they were aware of 
that fact, they were not aware that an arrangement of the character 
embodied in the Ekrarnama was outside the competency of the 
Mutwalli to make. Of course, the defendants rested their case 
upon a much bigher footing, alleging that they and their father 

had spent money on improvements and repairs and the plaintiff 
has reaped the benefit thereof, but in this respect their case has 
failed. 

This leads us toa consideration of the next question that arises, 
namely whether this estoppel which is personal to the plaintiff pre- 
cludes him from suing to recover possession on behalf of the endow- 
ment. In the case of /uggutmohinee Dossee v. Sookhemony Dassee 
(1) their Lordships of the Judicial Committee held that a former 
abuse of trust in another instance could not be pleaded against a 

< trustee wbo sought to prevent a repetition of abuse, even if he were 
formerly implicated in the same indefensible courses against which 
he was seeking to protect the property, though it would be a reason 
for excluding him from administration of the property as shebait. 
The question of estoppel did not arise in that case. Their Lord- 
ships observed,— The Court could not with any propriety say, ‘we 


(1) (1871) 17 W. R. 41 , 14 Moo. I. A, 28); 10 B. L. R. 19, 
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will decline to protect the property and leave it further exposed to 
loss’, and decline to make a declaration that it is trust property, 
merely because they would not trust the plaintiff with its adminis- 
tration.” Their Lordships made a decree declaring that the pro- 
perties were ani continued dedicated to a trust, but made no decree 
for possession which had been prayed for and further declared that 
the decree was to be without piejudice to any further suit or pro- 
ceedings for the enforcement of the trust declared, on the appoint- 
ment of a proper Shebait. Ithas been contended before us on 
behalf of the plaintiff that it is always open to a shebait or a trustee 
to sue for recovering trust property alienated by himself and that 
there is nothing to stand in the way of his succeeding in the suit 
once he establishes that the alienation was unauthorized and beyond 
his powers. The following observations in Narain Das v. Haji 
Abdur Rahim (1) have been relied on in this connection :—“ A 
Mutwalli isa mer2 manager and in the case of a public charitable 
endowment, such as the present, the legal ownership of the property 
dedicated is in the Divine Being or in the charity created in his 
name. A transfer by a Mutwalli who assumes to deal with the trust 
property as if he were the true owner, in breach of his duty and in 
fraud of the trust reposed in him, is ära vires and may be avoided 
by timely proceedings taken for the purpose.” The observations 
do not support the position contended for, and it will be seen that 
the case in which they were made was a suit by the successor ofa 
Mutwalli who had made the ahenation. Reference in this connec- 
tion has also been made to the decision of the Patna High Cout 
in the case of Moulvi Muhammad Fahimul Huq v. Jagat Ballav 
Ghosh (2) where it has been said,—“ The general principle in these 
cases is that where the transfer is void in law no question of equity 
as between the transferor and the transferee can anse.” Whether 
the principle can be lai] down in so general terms is a matter which 
we need not discuss. But we are not prepared to hold that a Court 
is so powerless as to feel compelled in all cases to place the property 
again in the hands of the same delinquent mutwalli or shebait who 
had previously committed a breach of trust in respect of it and who 
now seeks to avoid the consequences of his own act, even though 
proper defences are taken resisting such a course. That a trustee 
of an endowment may under circumstances be estopped from 
questioning his own breach of trust is a proposition that cannot be 
denied : Sidhu Sahu xv. Gopi Charan Das (3). Itis unnecessary 


(1) (1920) I. L. R. 47 Cale. 866 (879). 
(2) (1922) I, L, R, 2 Pat, 391 (400) (3) (1912) 17 C. L. J. 233. 


269 


, CIVIL 
1932. 
aed 
Syed Zainuddin - 
Hossain 


V. 
Moulvi Mohammad 
Abdur Rahim 


270 


THE CALCUTTA LAW JOURNAL. [Vou. LVIII. 

SAVES however to pursue this matter any further, , because it has not been 
1932. pleaded in this case on behalf of’ the defence that by virtue of any 
Syed Zainuddin misconduct on the part of the Plaintiff he is disentitled to recover 
Hossain possession of the properties in his capacity as mutwalli. There was 


Moulvi Mohammad no plea of that character, and there was no issue raised in order: to 
Abdur Rahim. determine whether and ifso to what extent the plaintiff was 
debarred from suing for possession in bis capacity as mutwalli, nor 
any issue as to what sort of a decree, ifany, he was entitled to in 
the circumstances of the case. In our judgment, therefore, in so 
far as the present case is conceined, there is nothing in the nature 
of a bar to stand in the way of the plaintiff getting a declaration to 
the effect that the property in suit is the property of the endowment 
in respect of which he is the mutwalli and also an order that the 
said property be restored to the endowment. In other words, in 
our opinion, the plaintiff is entitled to succeed, in his claim for khas 
possession, if the defendants fail to establish their right to remain 
on the premises. 

So far as this right is concerned the material on which the defen- 
dants rely is the Ekrarnama; the Wakfnama gives them no such 
right. So far as the Ekrarnama is’ concerned, itis impossible to 
read its terms as creating any right in favour of any body except 
the heirs of Mohamed Ismail who were parties to the deed. We 
have examined its clauses as carefully as possible, but we can find 
no means of construing it as creating any right whateyer in favour of 
any descendants of the said heirs. Unless such an interpretation is 
permissible the defendants get no benefit from its terms. 

The last contention of the defendants is, as it must be, that the 
claim is barred. It has been maintained on their behalf that 
Article 142 of the Limitation Act ıs the Article to apply. As autbor- 
ity, they rely on the decision of the Judicial Committee in the cases 
.of Thakur Bageshwari Charan Singh v. Thakurain Jagarnath 
Kuari (1). In that case there was an alienation, a gift, void 
ab initio and consequent on it a discontinuance of possession of the 
real owner. In the present case there was no transfer of any interest 
in immoveable property at all Lut cnly a permission to reside in the 
premises, and so there was no dispossession nor any discontinuance 
of possession On the part of the plaintiff; notwithstanding, the per- 
mission, such possession as the grantor of the leave or license could 
have, he had inthe premises. It has also been argued ttat the 
defendants and their predecessors acquired by virtue of adverse 
possession for over twelve years a limited interest namely, a right to 

(1) (1931) 55 C. L. J. 136. Í 
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reside, which could not be defeated. One amongst several answers 
to this contention is that there was never any such right asserted 
adversely to the plaintiff at any time before the solicitors letter 
Ex. C. In our opinion the article applicable to the case is 
Article 144 of the Act an l time began to run only after the plaintifi’s 
right to khas possession was denie*, when only and not before the 
defendant’s possession became acverse to the plaintiff. “We can 
find no justification for hclding that the plaintifl’s claim is barred. 


We have no option therefore but to dismiss the appeal and 
uphold the ¢ecision of the Court below. 


As we are not satisfe] that the plaintiff really wants the rooms 
for the purpcse3 of the wakf and as a certain amount of differential 
treatment in res; ect of the descendants of the founder of the Wakf 
at the hands of the plaintiff, the present Mutwalli, is apparent from 
the very frame of the suit, we would not make’ any order for costs 
in favour of the plaintiff so far as the appeal is concerned. 


A. T. M. Appeal dismissed. 


Before Mr, Justice M. N. Mukerji and Mr. Justice C. A, Bartley, 


KANTI CHANDRA TARAFDAR AND ANOTHER 
D. 


RADHARAMAN SIRKAR AND OTHERS." 


Liability of executors for accounis—Account papers remaining with agents 
or Gomosthas—Tliability on the basis of probable income, not on the basis of 
inventory filed in the probate proceeding—Inventory, if evidence—Fresump- 
tion under Sec. 114 of the Indian Evidence Act (1 of 1872), when non- 
production of the accounts is due to default of the executors’ agenis—Failure 
te do duty by executors—Liabilsty for default of co-trustee. 


Where by a preliminary decree, which has since become final and therefore 
unassailable, the rights and habilities of the parties were settled and it was ordered 


* Appeal from Original Decree No. 83 of 1929 with Cross-objection, against 
the decree of Babu Kunja Behari Ballav, Subordinate Judge of Burdwan, dated the 
eth March, 1929. 
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that the defendants Nos 1 and 2 who were executors under the plaintiff's grand- 
mother’s will, were to render accounts to the plaintiff, an universal legatee under 
the said wil), and in accordance with the said decree an account commission 
having been held, the commissioner asceitained the amount of the executors’ 
liability, in default of production of the account papers, on the basis of probable 
income and probable expenditure, that is, the probable profits from the estate : 


Held, that the executors were jointly and severally liable for accounts and that 
non-production of the account papers by them on the plea that they were with 
the gomosthas did not absolve them from their liability for account. | 

Held, further, that the figures given in an inventory filed at the time of obtain- 
ing probate are no evidence against a legatee, and, therefore, ina claim by the 
latter for accounts, the income of the estate cannot be calculated on the basis of 
such inventory. 

A plea which ought to have been raised before the preliminary decree, if not 
raised at thut lime, cannot be allowed to be raised at a subsequent stage. 

Where a party does not himseif withhold the accounts, no presumption can 
be drawn under section 114 of the Indian Evidence Act tothe effect that the 
accounts if produced would have gone against him. 

Where the executors have failed todo their duty in every respect and no 
reliance can ba placed on them in consequence, the legatee’s evidence regarding 
ihe accounts should be accepted in the absence of cogent reasons to the 
contrary. 

The mere fact that a will cmpowered the executors to have their work done 
through agents and servants does not relieve them of their liability as executors ; 
nor does it empower them to delegate to others their fiduciary character as 
executois, 

The fact that one of the executors tock a more active part than another 
executor and that the latter came in and interfered only when conventent did not 
make any difference in the joint hability ot the executors. 


The issue as to whether the exccutors are liable for any loss or damage to the 
estate owing to any wilful default, misfeasance, malfeasance or mal-administration 
on their part should be gone into only after the accounts have been taken, as till 
then the extent of the loss caused by such default etc cannot be ascertained. 


An executor can only be charged for actual receipt by himself or his agent, and 
not fora default of his co-trustee 

Appeal against a final decree for accounts by Defendants Nos. 1 
and 2 and a Cross-objection by the Plaintiff. 

The suit was by the plaintiff legatee for recovery of possession of 
certain properties alienated. by the executors after setting aside the 
alienations and for accounts and for production of account papers 
and for recovery of certain moveables with certain other incidental 
reliefs. 

The material facts will appear from the judgment 


Messrs. D. N. Bagchi and Nilmoni Goswami for the Appellants, 
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Messrs. H. D. Bose, Girija Prasanna Sanyal, Sosrindra Nara- 
yan Ghose for the Respondents. 
The judgment of the Court was as fôllows : 


Tbisisan appeal preferred by the defendants Nos. r and 2 
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from a final decree in a suit which was instituted by the plaintiff Radharaman Sirkar. 


against them and some other persons including one Jatindra Nath 
Bose. ‘The plaintiff is a universal legatee under the Will of his 


grand-mother. The Will was executed in 19:9 and the testatrix . 


died soon after. There were five executors named inthe Will 
amongst whom were the two defendants and the aforesaid Jatindra 
Nath Bose. According to the provisions in the Will the plaintiff 
was to get the estate when he attained majority and the executors 
were to act as such during his minority.. In 1911 all the five 
executors applied for and obtained probate of the Will. - The 
defendant No. 2 was also appointed guardian of the plaintiff. The 
plaintiff attained majority on the 11th Aswin, 1325 (= 28th Sep- 
tember, 1918) and instituted this suit on the 7th September, 
1923. ; 
The plaintiff prayed infer alta for setting aside certain transfers 
which the defendants Nos. 1 and 2 had made on declaration of 
his title to the properties transferred, for recovery of possession of 
the said properties, for production of certain papers and also for 
recovery of some moveables. With these reliefs which were granted 
to the plaintiff in part in the preliminary decree that was passed 
in the suit, we are not concerned. His other prayers were for 
accounts and for compensation. A preliminary decree granting 
these reliefs also was passed, which was taken to this Court on 
appeal but the appeal was dismissed, the decree passed by the 
trial Court being upheld. In pursuance of the directions con- 
tained in the preliminary decree, the commissioner made the 
usual investigation and submitted a report. On this report and 
with some modification of the recommendations therein the final 
decree has been passed. 

It is upneeessiry to set out in detail the pleadings of the par- 
ties or the points in issue that arose on them, because of the 
preliminary decree which can no longer be challenged. That 
decree settled the rights and liabilities of the parties to this extent 
that it ordered the defendants Nos. 1 and 2 to render accounts 
to the plaintiff for the period 1318 to 1326, both inclusive. At 


fhe investigation held by the commissioner the appellants did ` 


not render any accounts or produce any account papers because, 
as they said, they had none in their possession. The commis- 
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sioner theretipon proceeded on the basis of probable income 
and probable expenditure, upon such materials as the plaintiff 
supplied andon so much of them as he tkought fit to accept and 
he submitted a 1eport on that basis. The Subcrdinate Judge on 
the objection cf the appellants made sone little virations in the 
commissioner’s figures and then made the cecree which is com- 
plained of in the appeal. 

To resist the decree that has been passed, some general argu- 
ments have been advanced. One of them is that all that the 
preliminary decree had orderei was that the appellants ‘should 
render accounts, and that when the appellants have been able to 
show, as they have shown, that the account papers were not with 
them but with certain Gomasthas who aie now in service under 
the plaintiff, their liability for accounts is gone. This argument 
is based upon a finding which is contained in the preliminary 
judgment. In the trial before the preliminiry cecree the appel- 
lants had raised the plea that tle plaintiff was not entitled toa 
decree for accounts because he was himself withhclding the account 
papers through his own Gomasthas. It was held that the charge 
in so far as it was levelled agains: the plaintiff was unfounded, but 
“that it was probable that the defendants as executors neglected to 
take the accounts and the papers regularly from the Gomasthas. 
The finding may perhaps be carried fmther, and it may even be 
conceded that the said Gomasthas are withholding the papers 
in order to be absolved from their own liability. But how that 
can absolve the appellants from their liability to account, it is” 
not possible to see. It has been argued that the preliminary 
decree merely calls upon the appellants to produce the account 
papers, and that as soon as they can explain why they cannot 
produce them, they have no further liability. This argument 
obviously has no substance. Another argument is that the Thoka 
which the plaintiff produced should not have been relied upon, but 
the income of the estate should lave been calculated on the basis 
of the inventory that was filed at the time of obtaining probate. 
The inventory does not appear to have been a complete one and 
in any case the figures given in it are “no evidence against the 
plaintiff nor are they sufficiently reliable. The Thoka which the 
plaintiff has relied on and the oral evidence that he has given, 
have been sufficiently scrutinized, and we are not prepared to differ 
from the commissioner and the Judge in the figures as regards prot- 
able income that they have accepted. 


A good deal of criticism has been levelled against the Judge’s © 
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remark that “every presumption must be made against executors 
who are not ready with accounts.” Ifthe Judge meant by tbis that 
because the appellants did not produce the accounts a presumption 
was to be drawn to the effect that if produced the accounts would 
have gone against them—a presumption: which Section rr4 of the 
Evidence Act contemplates—the Judge was certainly wrong, because 
it has not been established that it was the appellants who were 
withholding the accounts. But we are satisfied that that is not what 
the Judge meant by the remark. The appellants had never kept 
_any accounts, they had never submitted any accounts to the Court 
as they were bound to do under the law, and they had never 
regularly called upon their Gomasthas to submit their accounts to 
them. We think what the Judge meant was that no reliance could 
be placed upon such executors, and that when they had thus failed 
in every respect to do their duty it might be presumed, unless there 
were strong reasons tothe contrary, that the account which the 
plaintiff was putting forward in his evidence was fit to be accepted. 
Nextly, it has been argued that the appellants cannot be held 
liable, because under the Will they were appointed only to have 
their works done through agents and ‘servants. Ifthere was any 
substance in this argument it should have been urged before the 
preliminary decree was passed. But, in point of fact, the argument 
is without any substance. The Will gave them the liberty to appoint 
agents and servants and thereby authorized them to incur some 
additional expenditure. It never did, nur could it ever, relieve 
them of their liabilities as executors or empower them to delegate to 
others a fiduciary character which belonged to them as executors. 
.So far as this contention is concerned it has also been said that the 
appellants or at least one of them, namely the appellant No, 1 had 
no time to act as executor, that he was a busy medical practitioner 
and that he had consented to be an executor because he was obliged 
to yield to the earnest importunities of the testatrix and so he is 
not liable. It is sufficient to say.that by such pleas the appellants 
or neither of them can escape their ordinary liabilities as executors. 
This is a case in which not merely did the executors act as such, 
but they did so after having jointly applied for and obtained pro- 
bate of the Will along with the other three executors who were also 
named in the Will. It is quite true that there is some evidence to 
“show that the two appellants fell out with each other at one time 
and it may also be that they were not pulling on wellat all times, 
But there are enough material noticed in the preliminary judgment 
of the Court below to support the Judge’s finding that it is not true 
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‘to say that ‘the defendant No.1 did mot work at all as executor, or 
that he had no connection at all with the estate. : The fact that the 
‘defendant No. 2 was_taking a more active part and the defendant 
No: 1 caine in ahd interfered only when it suited his purpose—as 
is clearly found in the said judgment—-cannot in our opinion, make 
any difference in their joint liability on the basis cf which the preli- 
tminary decree was passed in this case. 

Another argument, on the face of it of some importance, has 
been advanced before us. The:argument is that the question whe- 
ther a decree for money should be passed against the defendant 
No. 1, in view of the fact that no nioney ever came into his hands, 
was not decided by the preliminary decree but on the other hand 
was expressly left open at that stage, and that therefore ‘the Judge 
was wrong in not going into that question and in treating it as con- 
cluded. In support of this argument our attention has been drawn 
to Issue No. 7 -framed in the suit and the decision of the Judge 
thereon as contained in the preliminary judgment and a passage in 
the judgment of this Court in the apreal from the preliminary 
decree. In our opinion this argument is mis-conceived. 

What happened was this: The plaintifl’s claim so far as accounts 
‘are concerned was of a two-fold character, fvst/y, in respect of 
‘monies which were or with ordinary diligence might have been in 
the hands of the appellants (prayer 24a to the plaint), and secondly, 
in respect of compensation for loss caused to the plaintiffs estate 
‘during the period of their executorship (prayer cha to the plaint). 
The first prayer gave rise to Issue No.6 and the general Issue 
‘No. 12; the second priyer, to Issue No.7. The Judge made a 
decree calling upon the appellants jointly to render accounts for the 
period,—the meaning of which is that if any money was found due 
as the result of such accounting, the two defendants were to be 
jointly liable for that amount. As regards Issue No. 7, it was left 
over for consideration after accounts were taken, This issue was 
worded thus: “Did defendants 1 and 2 administer the estate of 
late Rajabala Dasi justly and properly : Are the defendants liable 
for any loss or damage to the estate due to mal-administration of 
the estate? If so, to what amount? ” The reason for leaving this 
issue over for decision till’ after the accounting was that until 
accounts were taken it could not be found what loss was due to 
whose fault. The law so far as these matters are concerned, is per- 
fectly clear. | 

““ Under the usual administration order obtained on a writ or 
originating summons, an executor or administrator can only be 
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charged for actual receipt by himself, or his agent, not for a défault 
of the co-trustee. ” ro 

And,— : 4 

“Ifthe statement of claim alleges wilful default, but the judg- 
ment at the trial gives no relief on that footing ‘but does not dismiss 
the claim for that relief, the Court can, at any subsequent stage of 
the proceedings, upon evidence of wilful default, direct further 
enquiries and accounts on that footing. ” 

(Williams on Executors, r2th Edn. Vol. II, page 1292). 

Here, the preliminary cecree was made against the two appel- 
lants because both of them were jointly and severally liable for the 
monies that they or their agents received, and they were ordered to 
render account on that footing, and the question whether any of 
them was liable for any loss done to the estate—which could only 
be on the basis of his own default and not of the cefault of his co- 
executor —was left over for consideration till after the accounts were 
taken. The appellants having failed to render accounts, the com- 
missioner proceeled to find out what were the probable profits 
which must have come into the hands of the appellants or their 
agents. It matters not thit the appellants themselves or any of 
them did not get the amount: it was enough tə make them- both 


Hoble therefor, if not they but their agents got it. It is no defence , 


for one appellant to say that he did not get the amount until he can 
show affirmatively that it isin the hands of the other appellant, in 
which case he may have a right to be reimbursed by the latter. So 
far as the question of liability arising on the ground of loss caused 
-to the estate by - misfeasance, malfeasance or mal-administration is 
concerned no evidence was adduced by the plaintiff and the com- 
missioner did not go into it, and no decree therefore has been 
passed by the Judge on that footing. The Judge therefore was right 
in observing in his judgment that the preliminary decree having 
made both the defendants jointly and severally, liable, and no 
question of liability on the ground of wilful default having arisen, 
it is not open to any of the two appellants to say that he is not 
liable because no money ever came into his hands. The passage 


in the judgment of this Court on which reliance has been placed on 


behalf of the appellants only states that if the appellants produced 
their accounts and showed that in any particular year no money 
came into their hands it was obvious that they would not have to 
account for anything so far as that year was concerned. 

There remain now fewa specific items in the accounts to 
consider, | 
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It has been argued that in calculating the receipts no allowance 
has been made for aireais that must have remained unrealised. 
The answer, however is that just as arrears for the period 1318 to 
1326 have not been taken into consideration, these for the period 
antecedent thereto were not also taken into account. 


Complaints have been made as regards Rs. zo per month 
allowed on the ground of household expenses, it teing said that the 
positive evidence is that Rs 4o used to be paid every month. The 
evidence which the appellants have relied upon in this connection 
is, in our opinion, not very convincing. 

The next item is that relating to the repair of the house. That 
the house was repaired in or subsequent 10 1318 is itself a matter of 
doubt. 


The third item 1elates to the marriage expenses ofa girl of the 
name of Sukritibala. The plaintiff has examined the bridegroom 
himself with whom the marriage took place. The evidence which 
that witness has given, does not show that the figure taken is an 
under-estimate. 


On the other item objected to, namely, the collection expenses, 
we are also unable to disagree with the Court below. 


The result is that, in our judgment, the appeal ought not to 
succeed. It is accordingly dismissed with costs. 


There is a cross-objection, which however, is‘of no substance 
and has not been seriously pressed. Itis also dismissed. 


A. C, G. Appeal dismissed. 


Vou. LVIII.] HIGH COURT. 
Before Mr, Justice M. N. Mukerji. 


SITABUDDIN BISWAS 
D. 


BEHARI LAL MANDAL.* 


Suit for ejectment on declaration of title and for mesne profits—Defendant a 
tresp 1sser—Ser vice of notice by way of abundant caution in consequence ofa 
certain settlement entr)—Flea of an under-tenancy with an occupancy right 
and of non-expiry of the term of notice. 


Where a suit for ejectment and mesne profits was instituted against a defen- 
dant on the footing tkat he was a trespasser, but a notice to quit was served on 
him by way of an abundant caution in consequence of a certain settlement entry 
to the effect that the defendant was a orfa tenant with an occupancy right, the 
suit would not be incompetent by reason of its institution before the expiry of 
the term of the notice, if it were found asa matter of fact that the defendant 
had no right to remain on the land asa tenant, and it would bə no valid defence 
in such a case to say that for the unexpired portion of the period of notice the 
defendant was occupying the land only with the leave and license of the plaintiff 
and not as a trespasser. 


Appeal by the Defendant. 


Suit was for ejectment with mesne profits. 

The facts of the case will appear from the judgment. 
Mr. Urukramdas Chakravarty for the Appellant. 
Mr. Rupendia Kumar Mitter for the Respondent. 
The judgment of the Court was as follows: 


The suit was inststuted by the plaintiff for ejectment of the 
defendant on ceclaration of his own title and for mesne profits. 
It was instituted cn the allegation that the defendant was a tres- 
passer. For greater safety, however, the plaintiff bad chosen to 
serve a notice on the defendant giving him time till the 31st Chait, 
1335 to vacate. This he did because cf an entry in the settle- 
ment record-ofrights in which it has been stated that the defendant 
was a Korfa tenant with occupancy right. Defendant pleaded 
-that he held the suit land in Korfa right at a jama of Rs, 9-12-6 p. 
under the plaintiff and that he had acquired a right of occupancy 
to the jote by custom. The trial Court overruled both the pleas 


* Appeal from Appellate Decree No. 1415 of 1930, against the decree of the 
Hon'ble S. K. Sinha, District Judge of Murshidabad, dated the 13th February, 
31990, affirming the decree of Babu Priyabrata Sen, Munsiff, Additional Court at 
Berhampore, dated the 31st May, 1929. 
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Civi taken in defence and decreed the suit. On appeal preferred by 


10GB the defendant the District Judge upheld the decision of the trial 
Sitabuddin Biswas COUrt As regards the question of notice, the argument that has 
ma been advanced before me is that the suit was instituted before 
Behari e aaa the expuy of tbe date mentioned in the notice and inasmuch as 
the plaintiff asked the defendant to vacate by the end of Chait, 
1335, it should be held that the defendant was occupying under 
the leave and license of the plaintiff and that therefore the plaintiff 
had no right to institute the suit Lefore the expiry of that date. 
So far,as this matter is concerned, it is perfectly clear that no 
question of leave and license can arise in this case. The plaintiff 
treated the defendant as a trespasser and it was merely because 
there was an entry in the settlement record-ofrights to the effect 
that the defendant had certain rights as a tenant that this notice 
had been given. If it be found that the defendant is not entitled 
to remain. on the land-as a tenant,‘ then the Court would be per- 
fectly -justified: in making a decree in plaintiffs favour. In any 
case, on the date that decree was passed by the trial Court no 
question” of any leave or license could arise, because the date 
fixed in the notice had expired long before. So far as the ques- 
tion of the defendant’s right to remain on the land is concerned, 
the trial Court went into it very carefully and recorded a finding 
against the defendant. The learned District Judge has not dealt 
with this matter at all with any degree cf clearness in his judg- 
ment. All that he intended to find may be gathered from one 
single sentence in his judgment which rans in these words : ` “It 
is true that the record-of-rights shows defendants ås a Korfa raiyat, 
but it is manifestly wrong.” There tbe learned Judge was evidently 
referring to the fact that the defendant in a previous written state- 
ment had claimed to hold the land not under the plaintiff but 
under the Midnapore Zemindary Company whereas the record 
was toa different effect. Be that as it may, this question has 
not been properly determined by the District Judge. 
. ‘I, therefore, allow the appeal and send the case back to the 
lower appellate Court on remand, only in order that the defendant’s 
right to remain on the land may be determined upon the evi- 
dence on the record. No other question will be allowed to be 
„raised nor any other question will have to be decided. On the 
said question only the Court will proceed to make its order in 
this case. Cost of this appeal will abide the result. ; 


“AC. D, Appeal allowed ; Case remanded. 
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CIVIL REVISION. 


Before Mr. Justice S. C. Mallik and Mr. Justice R, E. Jack. 


MOHINI MOHAN SAHA - 


f p. 
BINOD BEHARI SAHA AND OTHERS.* 


Korigagee of a non-transferable under-rayati holding, locus standi to make a 
_ deposit—Bengal Tenancy Act (VII of 1885), section 06, clause (2) 


A mortgagee of a non-tiansferable under raiyati bolding has no locus standé 
to deposit money under section 66, clause (2), of the Bengal Tenancy Act in order 
to stay execution of a decree for ejectm ent against his morlgagor (under-raiyat) 
for non-payment of arrears of rent. 


Brojendra Nath Mitra v. Arman Sheik (1), Baneswar Singh v Sheik’ Abdul 
“Hossein (2); Raj Chandra Latta v. Habij Muhammad (3), followed 

Application for Revision under section 115 of ‘the Code of Civil 
Procedure by the Mortgagee. 


“The material facts appear from the judgment. 
Mr. Rajendra Chandra Guha for the Petitioner. 


Messrs: Atul Chandra Gupta and Nagendra Chandra kanaka 
“for the Opposite Panty: l 4 
Cc. AS Y. 
- The judgment of tke Court was as follows: ~ 


Mallik, J. :— The main question that arises for consideration in 
this Rule is whether the mortgagee of a non-transferable: under- 
raiyati holding has any Jocus standi to deposit money under sec- 
tion 66, clause (2), of the Bengal Tenancy Act in order to stay exe- 
cution ofa decree for ejectmert on the ground of non-payment of 
arrears of rent. What happened in the case was this: The plaintiffs 
filed a suit against the defendant, an under-igiyat, for recovery of 
arrears of rent and obtained a compromise decree which laid down 
that in default of payment of a certain portion of the decretal money 
within a specified time the defendant would be ejected from the 
holding. One Mohini Mohan Saha, a mortgagee of the under-raiyati 
holding offered to deposit the money but was not allowed to do so. 


* Civil Revision Case No. 1169 of 1932, against the order of S. K. Niyogi 
Esq , Munsiff of Laksmipur, dated the 14th July, 1932. 

(1) (1918) a7 C. L. J 478 

(a) (1927) 31 C W. N, 1016. 

(3) (1929) 34 C W. N. 31. 
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It was contended on his behalf that Mohini Mohan Saha, the 
moitgagee, had /ocus standi to deposit the money and in support of 
this contention reliance was placed on the decisions in the case of 
Kali Kishore Das v. Gopal Ram Saha (1) and in the case of Rada- 
mohun Mundul v, Buckshee Begum (2) as also in the case of Sailaja 
Sundari Rai v. Surja Kanta Chowdhury (3). The case of Sailaja 
Sundari Rai v. Surja Kanta Chowdhury (3) is a decision of a single- 
sitting Judge and as regards the Kai Kishore Das v. Gofal Ram 
Saha (1) arid Radamohun Mundul v. Buckshee Begum (2), both were 
considered and dissented from in an elaborate judgment in the case 
of Baneswar Singh v. Sheikh Abdul Hoessein (4), where it was held 


‘that a tender cannot be made by any person other than the tenant 


himself or some one on his behalf. To the same effect are the 
decisions in the case of Brojendra Nath Mitra v. Arman Sheikh (5) 
and the recent case of Raj Chandra Datta v. Habij Muhammad (6) 
to which one of us was a party. As pointed out in the case of 
Raj Chandra Datta v. Habij Muhammad (6) if it was the intention 
of the legislature to allow the mortgagee of an under-raiyati holding 
to make a tender under section 66, clause (2), of the Bengal Tenancy 
Act, one would expect in the section a provision similar to the 
provision in section 170, Sub-section (3). On the authority of the 
decision in Brojendra Nath Mitra v. Aiman Sheikh (5) ; Baneswar 
Singh v. Sheihh Abdul Hossein (4) and Raj Chandra Datta v. Habij 
Muhammad (6), I would hold that the petitioner mortgagee had no 
focus standi to deposit the money and that being so, I would dis- 
charge the Rule with costs, hearing-fee being assessed at one gold 
mobur. 


Jack J. :—I agree. 
P. R : Rule discharged. 


(1) (1918) 23 C W. N. 123. 

(2) (1863) 1 Marshall’s Rep. 471. 
(3) (1928) 32 C. W. N. 1166. 

(4) (1927) 31 C. W. N. 1016 

(5) (1918) 27 C. L. J. 478. 

(6) (1929) 34 C. W. N. 31. 
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CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose, Knight, Acting Chief Justice, 
and Mr. Justice S. K. Ghose. 


NUKUR CHANDRA SARCAR 
th 
RANJIT KUMAR MULLICK,* 


Wili, fraudulent concealment of—-Indian Penal Code (Act XLV of 1860), 
Sec. 477 = Secretion—Question as to fraudulent and dishonest conduct. 


Under section 477 of the Indian Penal Code, though the fact, viz , the conduct 
of the accused in secreting the Will is fraudulent and dishonest, is a very import- 
ant circumstance to be taken into consideration, if there be no secretion then 
nothing further need be considered by the Court, 


A died sometime in 1924 after having executed a Will, leaving him surviving 
his widow, his son, the accused and the executor, and his daughter's son. The 
Will after execution remained with the solicitor till the and February, 1926, 
when it was mide over to the accused.’ The accused did not take any steps to 
obtain probate thereof. The people who were advising the widow, the complain- 
ant, knew that there had been a Will executed by the testator. The accused 
in obtaining from the Land Acquisition Court certain monies in respect of the 
acquisition of a portion of the testator’s estate, in July, 1930, swore an affidavit 
to the effect that the testator had died intestate ` 


Held, that, if, as a matter of fact, the accused had been advised that in the 
circumstances obtaining and having regard to the termsof the Will it was not 
necessary to obtain probate, that would furnish sufficient explanation for the action 
of the accused in suggesting in the affidavit that the testator had died intestate. 


Though the accused obtained possession of the Will with the knowledge of 
the solicitor who was responsible for the drawing of the Will as well for the 
custody thereof till and February, 1926, that in the circumstances of the present 
case there was no secretion within the meaning of section 477 of the Indian Penal 
Code. The only question was whether the accused had placed himself in such a 
position that he came within the clutches of section 477, Indian Penal Code. 


Application by the Accused ‘for quashing an order of commit- 
ment to the Court of Sessions on a charge under section 477 of the 


Indian Penal Code, under section 215 of the Code of Criminal’ 


Procedure. 


The material facts appear from the judgment. 
‘Messrs. P. R. Das, Satindra Nath Mukherjee and Satish 
Chandra Munshi for the Petitioner. 


* Criminal Revision’ No. 324 of 1933, against the order of Wazed Ali Esq. 
Third Presidency Maglstiate of Calcutta, dated the 7th March, 1933. 
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Messrs. Probodh Chandra Chatterjee and Bireswar Chatterjee for 
the Opposite Party. 

The following judgment was delivered : 

This is a Rule calling upon the Chief Presidency Magistrate and 
the complainant to show cause why the order made by one of the . 
Presidency Magistrates, Mr. Wazed Ali, dated the 7th March, 1923 
committing the accused to the Sessions Court for trial under 
section 477 of the Indian Penal Code should not be quashed or 
why such other or further order should not be made as to this 
Court may seem fit and pioper on the ground that the evidence 
adduced by the prosecution does not disclose an offence under 
section 477, Indian Penal Code and, as such, the commitment of the 
accused is bad in law. We have heard Mr. P. R. Das of the Patna 
Bar in support of the Rule and Mr. Probodh Chandra Chatterjee 
has shown cause. 


In order to understand the facts involved in this matter and 
which have given rise to the present prosecution it is necessary to 
state a few facts very shortly. It appears that one Janardan Sarkar 
died sometime in 1924 after having executed a will onthe 24th 
December, 1918. The will after execution remained with the Soli- 
citors, Messrs. Kar Mehta & Co., till the 2nd of February, 1926 
when it was made over to the present accused who is the only son 
of the testator. The testator died leaving a widow named Tarangini 
Dasi who had a brother named Brojo Kishore Mondal and the 
person who said that he represented the complainant in the present 
proceedings, namely, Ranjit Kumar Mallik—a daughte1’s son of the 
testator. Itappears that although the accused got possession of 
the Will from the Solicitors, Messrs. Kar Mehta & Co., on the end 
February, 1926 he did not take any steps whatsoever to apply to 
this Court on its Original Side for obtaining probate thereof. The 
receipt granted by the accused to Messrs. Kar Mehta & Co. has 
been produced inthe present proceedings and is marked Ex. 17. 
The explanation which has been sought to be given on behalf of 
the accused for his inaction in the matter of obtaining probate of 
the will is said to be this that on the terms of the will there was 
nothing provided to show the destination of the corpus till a certain 
event had taken place, namely, the death of the widow and that al- 
though various provisions are to be found in the will in the matter 


' of legacies and annuities the accused, who it will be remembered is 


the only son of the testator, was not to get any portion of the move- 
able or immoveable properties left by the testator till the widow 
of the testator died. It is said on behalf of the accused that there 
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was a complete intestacy so far as the corpus of the estate was con- 
cerned and that - he had been advised that, under the circumstances 
obtaining in the present case, he being the only son entitled to get 
the property dehors the will under the Hindu Law was not under any 
obligation whatsoever to apply for probate. Be that as it may, so 
far as the facts are concerned it appears that the widow of the testa- 
tor, namely, the accused’s mother, started a civil suit on the Original 
Side of this Court for obtaining a suitable maintenance for herself 
“That suit being suit No. 903 of 1930 , was started by the mother of 
the accused in the month of May, 1930, and it resulted in a compro- 
mise decree sometime in December, 1930. The result of the com- 
promise deciee in that suit was that directions were given for the 
payment to the plaintiff, i. e., the mother of the accused a sum of 
Rs. 200 per mensem on account of her maintenance. That suit 
was managed on behalf of the plaintiff by Messrs. Kar Mehta & 
Co. who were the testator’s solicitor and who were the people who 
had the custody of the will up to February, 1926 and who had made 


over the will to the accused on the 2nd February, 1926 after they - 


had obtained a proper receipt from the accused, namely, Ex. 17. 
It appears that the accused had to obtain from the Land Acquisition 
Court certain monies in respect of the acquisition of a portion of 
the testator’s estate and that for some reason or other he took it into 
his head to swear to an affidavit sometime in July, 1930, to the effect 
that the testator had died intestate. But, at any rate, the fact 
remains that the people who were advising the widow and who were 
managing the suit on her bebalf knew at all material times from 
1926 down to the date of the compromise decree‘in the maintenance 
suit that there had teen a will executed by the testator, that the will 
had remained in the custody of the solicitors and that the will had 
been made over to the accused on taking a proper receipt in res- 
pect thereof from the accused. It is also in:evidence that although, 
according to the accused’s thinking, the testator had died intestate 
as alleged by him in the affidavit referred to above, he had gone on 
making payments to the legatees and the annuitants in terms of the 
will and in support of this reference may be mace to the deposition 
of the mother in the present proceedings wherein she makes: it 
abundantly clear that that was what was done by the accused. But 
be that as it may, the matter stood like this that the accused who 
had the will in his custody did not apply for probate and it was not 
until the 17th August, 1932, that the will was discovered as the result 
of a police search in the accused’s house on a complaint made 
ostensibly by the mother but on a complaint filed by Ranjit Kumar 
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Mullick on behalf of the mother. Whether or not the mother was 
the real complainant is a question which admits of very considerable 
doubt having regard to the course of the proceedings in the present 
prosecution because if one goes through the order-sheet from the 
16th August, 1932, down to the 7th March, 1933, one cannot say 
with any degree of certainty that the prosécution which had been go- 
ing on was in truth and in substance a prosecution on behalf of the 
mother and that no one elsc—be he Ranjit Kumar Mullick—the 
daughtcr’s son of the testator, or anybody else suchas Brojo Kishore 
Mondal—had anything to do with engineering the prosecution. 
But we will proceed on the assumption that the complainant was the 
mother of the accused. It appears that after the will had been dis- 
covered in August, 1932, attempts wcre made to bring about a settle- 
ment between the mother and the accused and that ultimately pro- 
bate was applied for in respect of the will in question and probate. 
was obtained. After probate had been obtained the mother insti- 
tuted a second suit on the Original Side being suit No. 447 of 1933 
for construction of the will and for administration of the estate left 
by the testator. That suit is still pending but in that suit an inter- 
locutory application having been made the maintenance which 
was allowed by the compromise decree in the maintenance suit 
has been increased and a sum of Rs. 3cc a month has been 
directed to be paid by way of: and as maintenance to the 
mother. That was on the 25th of January, 1933. 


So far as the estate itself of the testator ıs concerned it is 
reasonably clear that ‘eflective steps have been taken, are being 
taken and will be taken in tke administration suit for obtaining 
the Court’s directions ‘for the purpose of safe-guarding the estate 
itself ; but the present prosecution has been allowed to go on and, 
so far as the Magistrate’s Court is concerned, it did not terminate 
till the 7th of March, 1933 when the order referred to above and 
which is the order complained of was passed by the Magistrate. 
We are not concerned, although a gieat deal may be said on the 
facts, with whether this present prosecution is a bonafide prosecu- 
tion or not. There are indications which induce in the mind of 
the Court very considerable doubts; but, as we have said just 
now, we are not concerned with those doubts, nor with the deter- 
mination of the question as to who isthe real complainant in the 
case or whether other persons are not interested in seeing the case 
drag out its ordinary length with ulterior motives or not. Leaving 
that question apart and aside we have got to consider the terms 
of the ground on which the present Rule has been issued and 
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whether the accused can be roped in within the four corners-of 
Section 477, Indian Penal Code. So far as that question is con- 
cerned—and that is the only question which need detain us—the 
facts, if one may summarise them again, are these that, at any rate, 
from February, 1926, the people who had been responsible for the 
conduct of the two suits referred to above and who must have been 
advising the plaintiff 7. ¢, the mother of the accused at all’ material 
times from 1930 onwards were aware of the existence of the will 
and of the fact that the will had been made over to the duly con- 
stituted executor by the Solicitors on a proper receipt being taken 
in respect thereof. -If the Solicitors were aware of the existence 
of the will it is unreasonable -to hold that the plaintiff in the two 
suits did not know or could not know or could not have been 
advised as to the existence of the Will in question. Any one 
acquainted with what obtains onthe Original Side when suits for 
maintenance are started need not be reminded that the first ques- 
tion which engages the attention of the pleader who draws the 
plaint or cf the Solicitor who advises the pleader who draws the 
plaint is whether or not the person out of whose estate the main 
tenance isto come died leaving a Will or died intestate. That is 
the first question to engage one’s attention and, as we have said, 
it is unreasonable to hold that the existence of the Will did not 
become known or could not become known to the ‘plaintiff in the first 
of the Original Side suits. If, as is only natural to assume, the exis- 
tence of the Will must have become known to the plaintiff that dis- 
poses of at once the question whether there was a secretion of the 
Will within the meaning of Section 477, Indian Penal Code. 

Mr. Chatterjee who has addressed to us 2 strenuous argument 
has confined his attention to a few of the words ocourring in the 
Section. He has confined his attention tò the question as to whether 
the conduct of the accused wasa fraudulent ani dishonest one. 
No doubt that is a very important circumstance to be taken into 
consideration ; but the central fact emerging from a consideration. 
of the proceedings had in this suit is whether there was a secretion 
of the Willin question within the meaning of Section 477, Indian 
Penal Cade. If there was no secretion then nothing further need 
be considered. As we have said just now it is. difficult to come 
to a conclusion that there was a secretionin fact of the Will in 
question. 


We will come in a few moments to the question ‚of the affidavit 


in 1930—a matter to which very properly Mr. Chatterjee has 
drawn our pointed attention. The explanation is that the terms 
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of the will showed that the accused was entitled to the propeity 
left by the testator subject to the legacies and annuities dežors the 
Will That may or may not be so asa matter of construction, 
but we are unable to overlook the point that has been raised on 
behalf of the accused that he was advised that baving regard to 
the terms of the Will it was not necessary to obtain probate and 
also the fact that the will had passed into the lawful custody of the 
executor duly nominated and constituted under the terms of the 


- Will. If. as a matter of fact the accused had been advised that 


in the circumstances obtaining and having regard to the terms of 
tbe Will it was not necessary to obtain probate that would furnish 
in our opinion sufficient explanation (this explanation is being 
added,not for the purpose of justifying the action of the accused) 
for the action of the accused in suggesting in the affidavit of July, 
1930, that the testator had died intestate. That affidavit had be- 
come necessary, we arc informe], because the accused had to make 
arrangements for withdrawal of a ceitiin amount of compensation 
money from the Land Acquisition Court in respect of an acquisi- 
tion cf a portion of the testator’s estate; but whether that was 
sc or not the only point that need engage our attention is whether 
the explanation that has been submitted for the affidavit in ques- 
tion is an explanation which may be taken into consideration. On 
the facts of this particular case we are reluctant to say that the - 
explanation need not be taken into consice.ation. We think it 

should be taken into consideration. 


The only further point that need be considered is whether if 
the executor obtains pcssession of the Will with the knowledge of 
the Solicitors, who were responsible for the drawing up of the Will, 
who were responsible for the custody thereof till February, 1926, 
it can be said in these circumstances in addition to what has already 
been observed that there was a secretion in the eye of the law and 
within the meaning of Section 477, Indian Penal Code. We have 
examined the entire record from cover to cover and we think that 
the accused may reasonably urge that there has been no secretion 
whatsoever of the Will. The accused would have been well advised 
if he himself had acquainted his mother of the facts referred to 
above, namely, that the will had passed into his possession from 
the Solicitors Messrs. Kar Mehta & Co. In various affairs of life 
people commit various mistakes but that is neither here nor there. 
The only question is whether the accused has placed himself in 
such a position that he does come within the clutches of Section 
477, Indian Penal Code. 
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After the fullest and the most anxious consideration we have 
come to the conclusion that the accused has made good the ground 
on which the present Rule has been issued and that the pro- 
ceedings started against the accused should be quashed and we 
accordingly direct that those proceedings be quashed and that the 
accused if he is under any order for bail should be discharged from 
such order. 


A, T, AL Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice D. N. Mitter and Mr. Justice Henderson. 


HARIDAS HALDAR 
v. 


CHARU CHANDRA SIRCAR,* 


Attachment before judgment --Pala, if attachable Order of attachment, appeal 


From, if Wes—Ciuil Procedure Code (Act V of 1608), section 60, Order 38 
rules 5 and 6. 


An order was passed under Order 38, rule 5, of the Code of Civil Procedure 
directing the attachment before judgment of certain palas or terms of worship of 
a shrine though objections were made that palas were not attachable under 
law ; 

Held ‘on preliminary objection being taken that an appeal from such order 
was not maintainable) that the order was appealable though it did not come 
strictly within the provisions of Order 38 rule § as that rule assumed that the 
properties sought to be attached was one capable of attachment under the law. 


Held, further, that the appeal was not rendered infructuous by reason of a 
decree having already becn made in the case inasmuch as an attachment before 
judgment would have the same effect as an attachment in execution of a decree. 


Judgments though not inter partes arc instances where the custom has been 
asserted, ' 


* Appeal from Original Order No. 474 of 1922 with Civil Rule No, 397 M. of 
1633, against the order of Basanta Kumar Roy, Esq., Subordinate Judge, 1st 
Court, Alipore (a4-Parganas), dated the 8th of August, 1932. 
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Civit. Where custom is proved that palas are ahenable, they are capable of being 
1033. attached under the law although such alienation be limited toa particular class of 
an ra persons. 
Haridas Haldar 


Mahamaya Deb: v. Haridcs Haldar (1), Nawab Bahadur of Murshidab‘d v. 


v. 
Charu Chandra Karnani Industrial Bank, Limited (3) referred to. 
eek Rajaram v. Ganesh (3) distinguished. 


Appeal by the Defendant. 

The material facts appear from the judgment. 

Messrs. Manmatha Nath Roy and Paresh Lal Shome for the 
Appellant. 

Messrs. Bejoy Kumar Bhatlacharjee, Bireswar Bagchi, Dr. 
Radha Binode Pal, Messrs, Nirod Bandhu Roy and Premranjan 
Roy Chowdhury for the Respondent. 

The judgments of the Court were as follows : 

Funo, 13. Mitter, J :—This is an appeal on behalf of the defendant and 
i is directed against an order made onthe 8th August, 1932, under 
Or. 38, r, 5 of the Code of Civil Procecure for attachment before 
judgment of certain Palas, or turns of worship, of the famous shrine 
of Goddess Kali at Kalighat The Subordinate Judge has directed, 
notwithstanding the objection taken by the defendant thata pala 
is not attachable, having regard to the provisions of Section 60 of 
the Code of Civil Procedure, that the fa/a should be attached and in 
order to make the attachment effective, it is stated that he has 
appointed two Receivers, one the defendant himself, and other 
the son of the plaintiff. Against the order the present appeal has 
been brought. : 

Two preliminary objections have been raised on behalf of the 
respondent to the hearing of the appeal. It is argued that there 
is no appeal allowed by the Code, because according to the pro- 
visions of Or. 38, rr. 5 and 6, an appeal could only lie on the points 
which are relevant. In other words, it is suggested that the appeal 
is restricted to grounds mentioned in rr. 5 and 6 of the said Order. 
It is said that the question as to whether the properties sought to 
be attached are capable of attachment, having regard to the provi- 
sions Of Section 60, is not one of the questions which can be deter- 
mined in an appeal which is provided for under Or. 43 against 
orders directing attachment before judgment. We are of opinion 
that there is no substance in this contention ; for, to take this view 
of the respondent would ‘be to restrict the scope of the Order and 


(1) (1914) I. L. R. 42 Calc. 455; 20 C. L. J. 183; 19 C, W. N. 208, 
(2) (1931). L. R. 581. A. 215; 53 C. L. J. 493 ; 35C. W. N. 791. 
(3) (1898) I L. R. 23 Bom. 131. 
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the rules. The rules assume that the properties sought to be 
attached must- be one, capable of being attached under the 
law. This objection must be overruled. A | 


The next ground put forward on behalf of the respondent 
is that this appeal has become infructuous as the decree has 
already been passed. But it would appear from the provisions’ of 
Or. 38, r. 11 of the Code that attachment continues to exist 
even after the passing of the decree. Or. 38, r. g runs ab 
follows :— 

“Where an order is made for attachment before judgment, the 
Court shall order the attachment to be withdrawn when the defen- 
dant furnishes the security required, together with security for the 
costs of the attachment, or when the suit is dismissed.” 

Or. 38, r. 11, enacts — 

“Where property is:under attachment by virtue of the provisions 
of this Order and a decree is subsequently passed in favour 
of the plaintiff, it shall not be necessary upon an application for 
execution of such decree to apply for a re-attachment of the 
property.” ; 

Attachment before judgment has the same effect as.the attach- 
ment mide in execution of the decree. It has been conceded by 
the learnei Advocate for the respondent that the question as to 
whether the property attached is attachable or not can be raised 
in a proceeding under section 47 of the Code when the attachment 
is made in execution of a decree. We do not see why the same 
consideration should not apply when the attachment is made before 
judgment. This objection also has no substance. 

In support of the appeal, Mr. Manmatha Nath Roy has con- 
tended and contended strenuously, that the turn of worship of the 
Kalighat Temple of a particular sAedai# is not a property which is 
attachable under Section 60 and he has referred to the provisions 
. of cl. (f) of that section and contends that the duty of a shebait 
isa right of personal service and therefore cannot be attached, 
having regard to this particular provision of the particular clause 
of Section 60 of the Code. It appears, however that the question 
as to whether the ala or turn of worship of a particular shebait 
of this very endowment is transferable has been the subject of 
judicial decision and it has been held in the presence of the 
defendant in the present casein the case of Mahamaya Debi v. 
Haridas Haldar (1) that by custom the pala of this endowment is 
saleable, it is devisable, and is capable of being seized in execution 


(1) (1914 I.L R 42 Cale. 455 , 20 C_L. J 183; 19 C. W, N. 208. 
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of decrees. But the custom is to the effect that the transfer must 
be made in favour of persons within a limited circle, namely, either 
the shebaits or- those who claim through them by succession or 
otherwise. At page 476, Mr. Justice Mookeijee after adverting 
to the course of proceedings with reference to the sale and trans- 
fer,of these palas from the year 1819, has come to the following 
conclusion: “There ıs further no question that a pala has not 
only been deemed heritable and partible ; it has also been treated 
as devisable, as is illustrated by the case of the sister of the first 
defendant, who obtained a pala under the testamentary devise of 
her father. This, again, involves the recognition of the trans 
ferable character of a gala ; the exercise of the right to make 
a bequest implies an assertion of the right to makea transfer 
inter vioos. It follows, consequently, that the customary right to 
make a sale, mortgage, gift on lease of a gala in favour of 
persons within a limited circle is closely associated with and possibly 
developed out of the heritable, devisable, and partible character of 
a pala. A custom of this description clearly cannot be characterised 
on any rational ground as unreasonable or opposed to public 
policy.” [See pages 476 and 477 of the report in Mahamaya Debi 
v. Haridas Haldar (1)]. It has been argued that it has been laid 
down in the decision ın the case of Rajaram v. Ganesh (2) that a 
Vritti of a Purohit attached to a temple cannot be sold in execution 
of a decree and that such compulsory alienation is not only opposed 
to the Hindu law and public policy but is also against the provi- 
sions of the Code: of Civil Procedure. But the same case 
points out that this is so uncer the ordinary law but there may be 
a custom in a particular endowment which overrides the ordinary 
law. In the case of Mahamaya Debi v. Haridas Haldar (1) instances 
have been given where palas have been sold in execution of decrees. 
It has{been said that these decrees might have been mortgage 
decrees and the custom is only to the effect that there should be 
voluntary alienation of these galas. The report however, does not 
make any such distinction and the custom is to the effect, as bas al- 
ready been stated, that these galas are alienable to particular classes 
of persons. Where alienations can be made in such limited manner, 
the property is still capable of being attached. So it has been held 
ina recent decision with reference to a somewhat different state of 
facts in the case of Ze Nawab Bahadur of Murshidabad'y. Karnani 
Industrial Bank, Limited (3) and it may te pertinent to the present 
(1) (1914) I. L. R. 42 Cal. 455 ; 20 C. L. J. 183 3 19 C. W. N. 208. 


(2) (1898) I. L. R. 23 Bom. 131. 
(2) (1931) L. R. 581. A a215 ; 53 C. L. J. 493 ; 33C. W. N. 791. 
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controversy to reproduce the following passage from the decision of 
‘their Lordships of the Judicial Committee of the Privy Council in 
this case—a passage to which our attention has been drawn by 
Mr. Bhattacharjee who appears for the respondent. Lord Macmillan 
said this : “In considering. the question thus raised, it is important 
to bear in mind the provisions of the Code of Civil Procedure on 
the subject of execution. By section 51, the Court is empowered on 
the application of a decree-holder to order execution of the decree 
inter alia (d) by appointing a Receiver. Then by section 60, Sub- 
section (1), there is rendered liable to attachment and sale in exe- 
cution of a decree all saleable property, movable or immovable, 
belonging to the judgment-debtor or over which or the profits of 
which he hasa disposing power which he may exercise for bis own 
benefit, with certain enumerated exceptions. Now while the 
Moorshidabad Act renders the immovable properties to which it 
relates inalienable except to the limited extent permitted, it imposes 
no restriction on the enjoyment of the rents by the Nawab Bahadur 
for the time being. So long as he is entitled to draw the rents, he 
may dispose of them as he pleases. It is true tbat the income of 
the properties was conferred on him te enable him to maintain his 
dignity and station, but should he fail so to apply it, the Secretary 
of State is given the special power of stepping in and drawing the 
rents himself and applying them for the Nawab’s benefit. Unless 
and until the Secretary of State intervenes, the Nawab may employ 
his income as he chooses, nor is there any restraint on anticipation 
imposed by the statute or the indenture. The Nawab, therefore, 
has a disposing power over the income. Once this is established, 
no question of public policy is involved, and their Lordships are 
“unable to see that either the terms of the statute orthe indenture are 
- contravened by aiding the creditors of the appellant to effect pay- 
ment out of his income of the debts which he has incurred. ” 
Applying this principle to the facts of the present case, it appears 
that a shedai¢ has undoubtedly the power of disposition over the 
palas according tothe custom enunciated in the case to which 
reference has been made. Itis true that that decision is not ‘ater 
partes but is a very good evidence on the question of custom even 
though not inter partes. Judgments are instances where the custom 
has been asserted. If the s%ečaít has disposing power over the 
income, one fails to see why his property should not be capable of 
, being attached, although ultimately the property will have to be 
sold in execution of the decree, if such an eventuality oocurs, toa 
limited class of persons. 
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5 In this view v are Of opinion that the contentions raised by the 
appellant 7 must f land this appeal must be “dismisséd’ with costs. 
Wea assess the hearing- -feg at one gold miohur. ; my 


With reference to the Rule we are of opinion, as it has been con; 


ceded by Mr. Roy that the Rule falls with the appeal, that this Rule 


must be discharged but there will be no order as to costs in this 
Rule. 


Let the order be sent down at once. 


_ Henderson, J. :—I agree. 
P. Re. : Appeal dismissed : Kule discharged, 


i 


14 


Before Mr. Justice M. N. Mukerji. 


MOHIM CHANDRA GOPE ’ A 
ae 
SAILENDRA CHANDRA DE AND OTHERS." 


Res judicata, constructive—Mortgage suit—Ex parte decree—Pro forma defen- 
aant—Title. i 


"In the plaint of the mortgage suit the defendants Nos. 3 and 3 to the present 
suit were Impleaded as the principal defendants and the father of the ‘present 
plaintiffs as pro forma defendant. In the body of the plaint there was no allega- 
tion that the defendants Nos. 2and 3 had contracted the mortgage debt in tha 
interest of the joint family property, but in a remark just before the verification 
it was stated that as the defendants a and 3 had borrowed on the mortgage of 
joint family property and for joint family purposes, the suit should be tried in 
the’ presence of the father of the plaintiffs as pro forma defendapt No. 3 in that 
case, That mortgage suit was decreed ex parte against the plaintiffs’ father. The 
plaintiffs brought the present suit for declaration of their title to the share of the 
property purchased by defendant No. 1, the moitgagee, in execution sale : 


Held, that the suit was not barred by the principle of constructiye res judicata. 


- * Appeal from Appellate Decree No. 2672 of 1930, against the decree of Babu 
Rajendia Kumar Gupta, Subordinate Judge, 1st Court, of Mymensing, dated the 


“ngra June, 1990, reversing that of Mouly Abdur Rabban, Munsiff, grd Court, `of 


Kishoregunj, dated the 26th March, 1929 


Vor, LVITI.] : HIGH COURT; T- ~~. 


The question whether the present suit was barred by constructivé ‘res judicata 
depended entirely on the question whether upon the plaint as framed, the plaintiffs’ 
father was bound to raise in that suit the question of his title to any sHare in the 
mortgaged property. 

The question of title of the plaintiffs’ father did not arise in the mortgage suit. 
The omission on the part of the plaintiffs’ father to raise the question of title in 
that suit did not preclude-him from raising it in any subsequent litigation. 


Appeal by Defendant No. 1. 


Suit for declaration. is , 


The material facts appear from the judgment. 
Mr. Annada Charan Karkoon for the Appellant. 


Mr. Upendra Kumar Roy for the Respondents, 
T.A Vi 
The following judgment was delivered : 


The plaintiffs’ case was that their father, by inheritance and by 
joint purchases with his own brothers, f. e., the defendants Nos. 2 
„and 3, hada $ annasand odd share ina certain taluk, that the 
defendants Nos. 2 and 3 also, by inheritance and by joint purchases 
with the plaintiffs’ father, had a 4 annas and odd’share therein, and 
that the plaintiffs’ father thereafter made several sepatate purchases 
with his own funds in respect of a total share of 3 annas and odd 
share of the taluk. Their case further was that although the defen- 
dants Nos. 2 and 3 had thus only a 4 annas and odd share as afore- 
said, they mortgagéd, an 8 annas share to the father of the defen- 
dant No. 1 and that the father of the defendant No. 1 on the basis 
of the said mortgage obtained an exparte decree, got it made final, 
put the decree to execution and purchased the said 8 “annas share 
and after having obtained delivery of possession got his name regis- 
tered in the Collectorate in respect of it. The plaintiff? case was 
that they had been thus dispossessed from a 3 annas aiid odd sharé 
in the Taluk andi they asked for a declaration of their title to that 
share, hlleging that the said share did not pass by ‘the mortgage 
sale, that they were minors at-the date of the execution and the sale 
that no proper guardian was appointed for them in those proceed- 
ings and that the entire proceedings were tainted with collusion 
and fraud and were accordingly not binding On them, 


The defence was a denial of the allegations made in the plaint, 


and an averment that the plaintiffs wero bound ` by the decree on 
the mortgage and the sale thereunder. é 

The facts which requiré mention are thé following Deféndantg 
Nos. 2 and 3 executed’ the mortgage ih 190%. In 1909" "thé itiort- 
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gagee instituted the suit with the defendants Nos, 2 and 3 as 
the principal defendants, and impleading the plaintiffs’ father as the 
proforma defendant. An exparte preliminary decree was passed in 
1909, and it was eventually made final in rgır. After that, as has 
been found by both the Courts below, the plaintiffs’ father died ; 
and after his death, execution was taken in respect cf the decree. 
The plaintiffs were admittedly minors at the time. The sale took 
place in 1912, and the mortgagee auction-purchaser took delivery 
„Of possession in 1913. In 1915 the plaintiffs, represented by their 
maternal uncle as their guardian, applied to set aside the exparte 
decree, but failed in the trial Court as well as on appeal., In 1916 
the mortgagee obtained a personal decree for the balance against 
the defendants Nos. 2 and 3 and as against the assets of the plain- 
tiffs’ father in‘the hands of the plaintiffs. Subsequently, the father 
of the defendant No. 1, and thereafter, in 1925, the defendant No. 1 
himself got his name registered in respect of the purchased 8 annas 
share. The present suit was commenced on the 4th May 1927. 

The Munsiff held that the question of the plaintiffs’ title is not 
barred on any principle of res judicata by reason of the decision in 
the mortgage suit; but that there was no collusion or fraud in 
connection with the execution proceedings and the sale, and that 
the decree and the sale were binding upon the plaintiffs because 
their father was a party to the mortgage suit just as much as the 
defendants Nos. z and 3 were. He held accordingly that the plain- 
tiffs’ right to the taluk had passed to the defendant No. 1’s father 
by his purchase. In this view of the matter the Munsiff dismissed 
the suit. 

Tt appears to have been conceded before the Subordinate Judge 
on behalf of the defendants that if the mortgage decree did not bind 
the plaintiffs, the execution proceedings culminating in the sale of 
the mortgaged properties and the purchase thereof by the father of 
the defendant No. 1 would not bind the plaintiffs, On that con- 
cession being made the Subordinate Judge did not feel called upon 
to adjudicate upon the validity of those proceedings. He observed 
howeverthat “ The plaintiffs had impeached the execution pro- 
ceedings as not binding on them as they were not properly repre- 
sented therein by their legal guardian”, but he found that “ there 
was a good ceil of force in their contention.” As regards the 
merits of the decree itself, his finding was that the defendants Nos. 2 
and 3 had, when they had only a 4 annas and odd share, misrepre- 
sented their share to have been 8 annas, and there was no evidence 
to show that the plaintiffs’ father was in any way benefited by the - 


VoL, LVIII.] HIGH COURT. 


mortgage. He held on evidence thus :—‘‘ On the other hand, the 
evidence for the plaintiffs clearly proves that the father of the plain. 
tiffs was in affluent circumstances and had no necessity for raising 
any money by loan through his brothers the defendants Nos. 2 
and.3.” He held that the decree in the mortgage suit did not 
‘operate as a bar to the trial of the question of the plaintiffs’ title 
because the question of title that has been raised in the present suit 
could not and neel not have been raised in the previous suit, 
having-regard to its frame and constitution. The Subordinate 
Judge therefore made a decree in plaintiffs’ favour. 

The defendant No. 1 has then preferred this appeal. The ques- 
tion raisej on his behalf is whether the plaintiff is precluded from 
claiming the share they have claimed in this suit, seeing that their 
father was a party to the mortgage suit in which the decree for sale 
was made. The Subordinate Judge has dealt with this question in 
these words :— 

“In the plaint of the mortgage suit the defendants Nos. 2 and 3 
to this suit were impleadei as the principal defendants and the 
father of the plaintiffs as proforma defendant. Inthe Lody of the 
plaint there is no allegation that the defendants Nos. 2 and 3 had 
contracted the mortgage debt inthe interest of the joint family 
property, but in a remark just before the verification it was stated 
that as the defendants 2 and 3 had borrowed onthe mortgage of 
joint family property and for joint family purposes, the suit should 
be tried in the presence of the father of the plaintiffs as 
proforma defendant No. 3 inthat case. * * * The matter is 
not altogether free from doubt and difficulty. As far as I have been 
able to hunt up, this matter seems to have been set at rest by the 
decision of the Calcutta High Court in the case reported in 1929 
A. I. R. Cale. 672 (= 33 C. W. N. 659). * * * Inmy opinion 
the facts of the case also attract the application of the principle laid 
down in I. L. R. 16 Calc. 300 F. B.” 

The Subordinate Judge thus held in effect that the principle of 
constructive ses judicata cannot apply to the case, that it was not 
necessary for the plaintiffs’ father in the mortgage suit to set up his 
own title to the share, and that therefore the plaintiffs are compe- 
tent to canvas their title to the share they have claimed in the 
present suit-~a title which on the merits he found in their favour. 


Now, the answer to the question must depend entirely on the 
question whether upon the plaint, as framed, the plaintiffs’ father 
was bound to raise in that suit the question of his title to any share 
in the mortgaged property. The suit was tried exparte in all its 
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stages, If the suit had been a contested one, the course of litigation, 
the judgment, and thé terms of the decree would have been of 
considerable assistance; because in that case the answer would 
have depended upon what was actually decided and possibly also 
on what could be taken to have been understood by the’ parties 
as the issues involved. Upon the judgment that was passed exparte 
as aforesaid, I think it is fairly clear that the Court meant to decide 
that the plaintiffs’ father was bound by the mortgage that had been 
made by his brothers, and intended to\pass an effective decree for 
sale in respect of the 8 annas share mortgaged, binding the plaintiffs’ 
father also. But unless the decree was one which the plaint, in its 
natural meaning, called for, the plaintiffs’ father would not, in my 
opinion, be legitimately bound by it. We have therefore to fall 
Back upon the plaint in order to understand its plain ee and 
significance. 

I have read the plaint as carefully as I could. I attach no 
importance whatever to the fact that the plaintiffs’ father, who was 
the defendant No. 3, was only 2 gro forma defendant. Nor am I 
prepared to regard the statement, contained though it was ina 
solitary paragraph after the prayers that were embodied in the plaint, 
as a statement not contained in the plaint. In other words, in my 


‘opinion, it made no difference that the statement on which the 


defendants in the present suit relies was not contained in the body 
of the plaint, but in a separate paragraph after the prayers, and: 
under the heading “ Remarks.” But what was the statement? 
‘Translated, it runs thus :— 

“ As the defendants Nos. 1 and 2 had borrowed the money by 
mortgaging (ijmali) joint property for purposes of the joint family, 
the defendant No. 3 is inpleaded as a party in order that the ait 
may be decided in his presence. ’ 


My attention has been drawn on behalf of the appellant to the 
fact that in the body of the plaint and in the. prayers the general 
word “ defendants” has been used, without making any discrimina- 
tion between the pfincipal defendants and the pro forma defendant ; 
and from this it has been argued on their behalf that a decree 
bifiding against all the defendants and in respect of the entire 8 
annas share mortgaged was asked for. In such a case, however, the 
explanation under the beading of “remarks” would have been 
wholly ‘unnecessary 5 and on‘the other hand, it would have been 
very necessary to make an ayerment that the two principal defen- 
dants had mortgaged the share of their brother as well under an 
implied authority’ from the latter,—an averment which is not to be’ 
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found anywhere in the plaint. Itımay then be asked, why, if no such 
averment was implied, was the statement and the heading of 
“ Remarks” made at all. The explanation, in my opinion, is that 
the two brothers had mortgaged an undivided share in a joint 
family property, and the plaintiff mortgagee may have been advised 
that to make such a mortgage valid it was necessary to show that 
money was necessary for joint family purposes. This, however, is 
a mere speculation. But I cannpt-omit to attach very great weight 
to the fact of the omission to plead, in the plaint, that the mortgage 
had been in respect of the plaintiffs’ father’s share as well. I am 
disposed to take the view that when there was no contest, a decision 
was obtained which purported to go beyond the scope of the suit 
and the claim made in the plaint. , 

Ido not propose to discuss the decisions to which the Sub- 
ordinate Judge has referred, nor the decisions to which the respon- 
dents have drawn my attention, tecause they are decisions on facts 
not at all identical and easily distinguishable. But I am of opinion 
“that if in answer to such a plaint, the plaintfis’ father, as proforma 
defendant, had raised a plea that the mortgagors had no right to 
mortgage anything more than their own share or that in the share of 
8 annas which had been under mortgage, he had a share which the 
mortgagors had no authority to mortgage, such a defence would 
have raised a question of title paramount which fell outside the 
acope of the suit as framed. It was only by pleading expressly in 
the plaint that the share of the plaintiffs’ father had, in fact, been 
mortgaged, under an authority, express or implied, that the suit 
could have been made to embrace a scope sufficient to be open to 
such a defence. In my opinion, the question of the title of the 
plaintiffs’ father did not arise in the mortgage suit, and any decision 
that may have been intended was not a decision by which the plain- 
tiff’ father was or the plaintiffs are bound. Nor could the omission 
on the part of the plaintiffs’ father to raise the question of his own 
title in that suit preclude him from raising it in any subsequent litiga- 
tion, or the plaintiffs from setting it up in the present suit. 

I think I should agree with the view of the Subordinate Judge. 
The appeal is accordingly dismissed with costs.- 

Leave is granted to the appellant to prefer an appeal under the 
Letters Patent. 


AST. Me 4 Appeal dismissed. 
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vv." PRIVY COUNCIL. -e °° 


PRESENT: “Lord Atkin, Lord Thankerton, and Sir George Lowndes. 


RAS BEHARI LAL AND OTHERS ' 


De 


4 


KING EMPEROR. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE AT PaTNA.]- 


Trial by jury—Odbjection entertainalle after verdict that a juror did not under- 
stand English in which language the addresses of Counsel nere made and 
the Sessions Fudge’ S charge deliwered—Aiiscarriage of justice— Convictions 
set aside by Privy Ci onncil, 


g Where the appellants were coùvicted and sentenced after a trial before the 
Sessions Judge and a jury, and it subsequently transpired that one of the mem- 
bers of the jury had not sufficient knowledge of the English language to enable 
him to follow the proceedings, held, that evidence was’ admissible even after 
verdict to establish the incompetence of a juror arising, as in this case, from bis | 
inability to understand the proceedings, and the result of the trial being a clear 
miscarriage of justice, the convictions and sentences must be set aside. 


Appeal No. 21 of 1933, by special leave, against a judgment 
of the High ‘Court, Patna, dated 28th June, 1932, which affirmed 
a judgment of the Sessions Judge of Patna, dated 28th May, 1932, 


` -convicting the appellants of murder and rioting. 


The question for determination on the appeal was whether 
‘the convictions and ‘sentences passed on the appellants could be 
sustained in View of the circumstance that one of the jurors did 
not know the English language in which the jury had been 
addressed by pleaders on behalf of the prosecution and defence 
‘and ‘in which’ language the charge of the learned Sessions Judge 
had been delivered. ` 


D. N. Pritt E. C. and Sydney Smith for the Appellants, 


` Dunne K. C. and Wallach for the Respondent. 
Their Lordships’ judgment was delivered by ` | 


Lord Atkin :—This is an: sappeal by special leave. The appellants 
were tried by the Sessions Judge of Patna, sitting with a jury of 
seven, They were found guilty by a majority verdict cf six to one 
on charges of murder and rioting. Appellants Nos, 1-7 were sen- 
tenced to death and No. 8 to transportation for life. They appealed 
to the High Court, but their appeal was dismissed. The sen- 
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tences on appellants Nos: 2, 3, 6 and 7 were subsequently 
commuted by the Local Governor to transportation for life. 

On their application for leave to appeal to His Majesty in 
Council it was asserted that one of the seven jurors did not under- 
stand English, the language in which some of the evidence appears 
to have been given, and in which the addresses of counsel were 
made and the charge of the Sessions’ Judge was delivered. This 
contention had been put forward on their behalf in their appeal 
to the High: Court. It was originally supported by an affidavit 
upon which the learned Judges of that Court properly refused to 
rely. A second affidavit to the same effect of a more reliable 
character» was tendered on the last day of the bearing, but was reject- 
ed as too late, and the appeal was (as already stated) dismissed. 

Under these circumstances an enquiry was by order of His 
Majesty in Council directed to be held by the High Court as 
to the truth of the allegations so made. The High Court 
reported that the juror in question did not know sufficient English 
to follow the address of the lawyers and the Judge’s charge or 
the English evidence. It was after consideration of this report 
and upon this ground that special leave to appeal was granted. 

On the appeal coming on for hearing before the Board counsel 
for the Crown has not impugned the correctness of the report 
and has admitted that on this finding the convictions cannot be 
maintained. In their Lordships’ opinion, this is necessarily the 
correct view. They think that the effect of the incompetence of 
a juror is to deny to the accused an essential part of the protection 
accorded to him by law and that the result of the trial in the 
present case was a clear miscaniage of justice. They have no 
doubt that in these circumstances the conviction and sentence 
should not be allowed to stand. They think it was most unfor- 
tunate that this matter was not fully enquired into by the High 
Court when the appeal was before it. Had the learned Judges 
been satisfied then of the truth of the facts now established, it 
would have been open to them under the provisions of Section 
423 of the Criminal ‘Procedure Code, if they so thought fit, to have 
reversed the findings and sentences of the Sessions Judge and 
ordered the appellants to be re-tried, a course which, in their 
Lordships’ opinion, would have fully met the ends of justice. 

Since the hearing of the case their , Lordships have had their 
attention directed to the case of Æ. v. Zhamas, a decision of the 
Court of Criminal Appeal given on the very date upon which 
this present case was before their Lordships. Owing to the remark- 
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able fact that there is no official shorthand note of judgments 
delivered by the Court of Criminal Appeal their Lordships might 
have been in a difficulty if they had not had the advantage of 
seeing an advance copy of the report to be published in the 
Criminal Appeal reports. In that case the appellant had been 
convicted at the Merioneth Quarter Sessions of sheepstealing. He 
appealed on the ground amongst others, that two of the jurors had 
not sufficient knowledge of the English language to enable them 
to follow the proceedings. His counsel sought to use affidavits 
by the jurors in question to that effect. The Court refused to 
receive the evidence and dismissed the appeal against the con- 
viction, although on other grounds they reduced the sentence. 
It would appear from the report that the judgment was based 
in part upon the well established ground that for the purpose of 
setting aside the verdict evidence is not admissible by jurors to 
prove what discussions took place in the jury box or in the jury 
room. It was further based upon the proposition that when a 
verdict is delivered in the sight and hearing of all the jury without 
protest their assent is conclusively inferred. The suggestion was ` 
made arguendo,* but does not seem to have been decided that ifa 
juror was disqualified by law the objection could not be entertained 
after verdict. If their Lordships agreed with all the grounds of this 
decision they would have had to consider whether, notwithstanding 
the lack of opposition by the prosecution they would have inter- 
fered with the decision of the High Court at Patna. But with the 
greatest respect for the learned members of the Court of Criminal 
Appeal they are unable to accept the reasons given for this decision. 
The question whether a juror is competent for physical or other 
reasons to understand the proceedings is not a question which 
invades the privacy of the discussions inthe jury box or in the 
retiring room. It does notseek to inquire into the reasons fora 
verdict. Ifthe alleged defect of the juror could be proved at all 
aliunde there seems to be no reason why the evidence of the juror 
himself should not be available either for or against the allegation. 
It would seem remarkable that if evidence of neighbours could be 
given that a juror did not understand English, it should not be open 
to the prosecution to produce the strongest evidence possible by 
calling the juror himself to show that he fully understood the pro- 
ceedings. Similarly tl.eir Lordships are unable to accept the view 
that any presumption of assent by all the jurors toa verdict given 
in their presence is decisive of or indeed relevant to the question, 


* i.e. In the course of the argument—Desai. 
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The problem is whether tke assent so given or inferred is of a com- 
petent juror, i. e., in such a case as the present not so incapacitated 
from understanding the proceedings as to be unable to give a true 
verdict according to the evidence. The objection is not that he did 
not assent to the verdict, but that he so assented without being 
qualified to assent. 

It is noteworthy. that in the case of Aids v. Deheer (1), evidence 
was permitted to he given that some of the jurors though present in 
Court were not able to see or hear the foreman give their verdict, 
and that the evidence of the fact was the evidence of the jurors 
themselves. The judgments draw pointed attention to the distinc- 
tion between evidence of what takes place in the jury box and jury 
room, and evidence of what takes place in open Court. Accepting 
the evidence the Cout of Appeal granted a new trial. There is an 
interesting case of Kap. Morris (a), where a rule for a certiorari* 
was applied for to quash a conviction at quarter sessions on the 
ground that one of the jurors was intoxicated. The only evidence 
was that of a solicitor based on information. The Court, Phillimore 
and Walton, JJ., refused the rule on the ground that the evidence 
was insufficient, but gave leave to renew it, and said that if renewed 
there should be an affidavit as to the circumstances from one of the 
other jurymen. 

So far as Æ, v. Thomas is a decision as to the admissibility of 
evidence of the juror himself it is true that it does not cover the 
present case, for in India there was evidence other than that of the 
jurors concerned, though at the inquiry some of the jurors impugned 
were in fact, called. Their Lordships have already stated their 
difficulty in accepting the view that the evidence even of the jurors 
was inadmissible. But so far as A. v. Thomas decides that no 

evidence is admissible after verdict to establish the inability of ‘a 
juror to understand the proceedings their Lordships definitely dis- 
agree with it. A valuable contribution to tte discussion is made in 
the case of Mansel] v. The Queen (3), by Lord Campbell delivering 
the judgment of the Court of Queen’s Bench ona writ of error. 
The plaintiff in error bad been corvicted of murder, and one cause 
of error assigned was that the presiding Judge at the trial had 
directed a juror not to be sworn who had declared himself to have a 
conscientious objection to capital punishment ; holding this to be no 
error Lord Campbell said :— h 

(1) [1922] 2 K. B. 113, (2) (1907) 72 J. P. 5. 


*ie A writ commanding an inferior Court fo certify an indictment or other 
` proceeding to a superior Court with the view to its removal thither for trial— 


1. 
(3) (1857) 8 E. & B. 8a. 
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“We are not now to define the limits of this authority ; but we 
cannot doubt that there may be cases, as ifa juryman were com- 
pletely deaf, or blind, or afflicted with bodily disease which rendered 
it impossible to continue in the jury box without danger to his life, 
or were insane, or drunk, or with his mind so occupied by the 
impending death of a near 1elation that he could not duly attend 


< to the evidence, in which, although from their being no counsel 


employed on either side, or for some other reason, there is no 
objection made to the juryman being sworn, it would be the duty of 
the Judge to prevent the scandal and the perversion of justice which 
would arise from compelling or permitting such a juryman to be 
sworn, and to joinin a verdict onthe life or death of a fellow 
creature. ” 

This duty has later been held to be a continuous duty through- 
out the trial. It would be 1emarkable indeed, if what may be “a 
scandal and perversion of justice” may be prevented during the 
trial, but after it has taken effect the Courts are powerless to inter- 
fere. Finality is a good thing, but justice isa better. According 
to ordinary procedure ‘in critninal trials the accused has a right of 
challenge either peremptory, or for cause; and it may very well be 
that if knowing the alleged defect he stands by and takes his chance 
ofa verdict he is precluded fiom thereafter taking the objection. 
But if the cause of objection is in fact unknown to him, there 
appears to be no reason why the Court ina proper case should not 
give effect to it. 

The result of upholding the objection is that there has been a 
mis-trial. In England the ordinary order would be in such circum- 
stances to award a venire de novo asin the case of A. v. Wakejield 
(1), where a person not qualified and not summoned, personated 
on the jury aman who was qualified and had been summoned. 
Their Lordships, however, think it desirable that any discretion as 
to any consequential order should be exercised by the High Court, 
and they content themselves, therefore, with humbly advising His 
Majesty that the appeal should be allowed, that the dismissal of the 
appeal by the High Court should be reversed, and the convictions 
and sentences set aside, leaving the representatives of the Crown in 
India to take such steps in the matter of a re-trial as may be open 
to them there. ' 

H. S. L? Polak & Co.: Solicitors for the Appellants. 

Solicitor, India Office: Solicitor for the Respondent. 


KJ. Re Appeal allowed, 


(1) [1918] 1 K. B. 216. 
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Present: Lord Blanesburgh, Lord Tomlin, Lord Russell of 
Killowen, Sir Lancelot Sanderson and Sir George Lowndes. 


SRI RAJAH RAVU SRI KRISHNAYYA RAO AND ANOTHER 
v. 


RAJAH SAHEB MEHERBAN-DOSTAN SRI RAJAH 
RAVU VENKATA KUMARA MAHIPATHI SURYA 
RAO BAHADUR, RAJAH OF PITTAPUR. 


[ON APPEAL FROM THE Hicu Court OF JUDICATURE AT Mapras.]} 


Indian’ Evidence Act, (I of 1872), Sec. 33, proviso (i)—Construction of = 
“ Representatives in interest ’’—Privtty of estate not essential—Departure 
from English Law—Ancestral impartible estate—Right of survivorship, 


Under section 33, proviso (iii) of the Evidence Act, it ig not necessary that 
ali the questions in issue in the two proceedings should be substantially the same; 
it is sufficient that the principal question in issue in both the proceedings is 
identical. i 

Section 33, proviso (i), of the Indian Evidence Act, isa deliberate departure 
from the English Law on the subject, and it is not requisite that the parties to 
the second proceeding should be persons who derive their title through or claim 
under the parties to the first proceeding and thus be thei privies in estate. In 
other words, differing herein from the English rule, the first proviso does not 
require that the party to the first proceeding should be privy in estate with or 
the predecessor in title of the party in the second. 


Section 33, proviso (i) requires that the party to the first proceeding should 
have represented in interest the party to the second proceeding in relation to the 
qucstion in issue in the first proceeding to which the facts which the evidence 
states were relevant. It covers not only cases of privity in estate and succession 
of title, but also cases where both the following conditions exist, viz (1) the 
interest of the relevant party to the second proceeding in the subject matter of 
the first proceeding is consistent with and not antagonistic to the interest therein 
of the relevant party tothe first proceeding, and (2) the interest of both in the 
answer to be given to the particular question in issue in the first proceeding is 
identical. 

Jf both the above conditions are fulfilled, the relevant party to the first pro- 
ceeding in fact represented in the first proceeding the relevant party to the 
second proceeding in regard to his Interest in relation to the particular question 
in issue in the first proceeding, and may rightly be described as a “representative 
in interest”? of the party to the second proceeding within the wider meaning ot 
those words as laid down above. k 


Mrinmoyee Dabea v. Bhoobunmo;es Dabea (1); Rajkumari Debi v. Nrityakali 
Debi (2) and Lanka Lalshmanna v. Lanka (3), overruled. 


(1) (1874) 15 Beng. L. R. 1. 
(2) (1910) 12 C. L. J. 434. 
(3) (1918) 1. L. R. 42 Mad, 103. 
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Sitanath v. Mohesh Chunder (1) and Chandreshwar Prasad Narain Singh y. 
Bisheshwar Pratap Narain Singh (2), referred to. f 

Although other rights which a co-parcener acquires by birth in joint family 
property do not exist in regard to ancestral impartible property, the birthright of 
the senior member to take by survivorship stil! remains, 

Shiba Prasad Singh v. Prayag Kumari Debi (3), followed. 

Judgment of the High Court, Madras (I. L. R. 51 Mad. 893), on the question 
of the admissibility of evidence under section 33. Evidence Act, reversed. 

Appeal No. 44 of 1930 from a judgment and decree of the High 
Court, Madras, dated the 7th March 1928, made in Letters Patent 
Appeal, which affirmed a decree of the said High Court, dated the 
28th October 1926, and made in Appeal No, 62 of 1921, which 
affirmed a decree of the District Judge of Godaveri, dated the 5th 
October 1920. 


The sole question argued before the Board on this appeal was, 
“whether in view of the provisions of section 33 of the Indian 
Evidence Act, the Courts in India were right in rejecting as 
evidence the depositions of witnesses now dead, given in a previous 
suit, : 

Duane, K. C. and Subba Row for the Appellants: In section 33 
of the Evidence Act, proviso r, the word “ proceeding” refers to 
the first proceeding. The later or second proceeding is referred to 
in the section cs the “subsequent proceeding”: Sitanath v. 
Mohesh Chunder (1); Chandreshwar v. Bisheshwar (2). In the 
1891 suit the then plaintiff Ramakrishna represented the interest of 
Krishna in the present suit and the issue as to the present respon- 
dent’s sonship being common in both the suits, the evidence was 

clearly admissible under section 33 of the Evidence Act. It is not 
necessary .that there should be privity of estate between Rama- 
krishna and Krishna. In the former suit the plaintiff (Ramakrishna) 
‘represented all the reversioners to the late Raja, and Krishna as 
the adopted son of Venkata Row, was one of. the reversioners both 
as to the-partible and impartible estate. That the property claimed 
in both the suits is different, is immaterial for purposes of section 33. 
Under Hindu Law a litigant may represent, without purporting to 
do so, all reversionary interests: Risal Singh v. Balawant Singh 
(4). A final decision, as to the respondent’s parentage, in the 18g1 
suit, would have been res judicata. 


(1) (1886) I. L R. 12 Cale. 627. 

(2) (1926) I. L. R. 5 Pat. 777. 

(3) (1932) L. R. 591. A. 331; 56 C. L, J.92. 

(4) (1918) 28 C. L. J. 519 ; L L. R. 40 All. 593 (P. C.). 
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Upjohn, K. C., DeGruyther, K. C., Sydney Smith and Sambasim 
Rao, for the Respondent: The phrase “representative in interest” 
in the first proviso to section 33 requires that there should be 
privity between the parties. The English Rule as laid down by 
Lord Cottenham in Humphries v. Pensam (1), bas been adopted in 
section 33 of the Evidence Act: Mrinmoyee v. Bhoobunmoyee (2) ; 
Rajkumari v. Nrityakali (3); Lanka Lakshmanna v. Lanka (4). 
The plaintiff Ramakiishna in the.former suit did not claim on 
behalf of the family, and,the defendant’ Krishna in the present suit 
could not be treated as the representative in interest of Ramkrishna, 
there being no privity. either of estate or inlaw between them. .A 
decree for or against the manager of a joint Hindu family binds the 
whole family only if he was acting on behalf of the family: 
Lingangowda v. Basangowda (5). 

If a final decision had been given in the earlier suit the question 
of the respondent’s sonship would not have been ves judicata under 
section rr of the Civil Procedure Code, as Krishna did not claim 
through Ramakrishna. The question which now arises is analogous 
and subject to the same test. 

Dunne, K. C. replied. 

Their Lordships’ judgment was delivered by 


Lord Russell of Kitlowen :—In this appeal there arose a point 
to be primarily argued and decided, viz., the question whether certain 
evidence recorded in an earlier suit was admissible as evidence in 
the suit out of which this appeal arises, Their Lordships having 
already expressed to the parties the conclusion which they had 
reached, viz., that the evidence in question was admissible, now 
proceed to state the reasons upon which that conclusion was 
based. 

The relevant facts must first be stated. In the year 1873 the 
then Rajah of Pittapur, Gangadhara Rama Rao (who may be con- 
veniently referred to asthe late Rajah), having had no son born 
to him, adopted Ramakrishna, the son of the Rajah of Venkatagiri. 
It is alleged that on the sth October, 1885, the late Rajah’s wife, 
Mangayamma, gave birth to a son, who is the plaintiff in the present 
suit and respondent to this appeal, and who will be referred to as 
the plaintif. The late Rajah diedin the year 1890, leaving his 


(1) (1886) 1 My. and Cr. 560. 
(2) (1874) 15 Beng. L. R. 1. 

(3) (1910) 12 C. L. J. 434. 

(4) (1918) I. LR. 42 Mad. 103. 
(5) (1927) I. L. R. 51 Bom. 450. 
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estate to the plaintiff by a will in which he described the plaintiff'as 
his “ aurasa” (natural-born) son. 

In 1891 Ramakrishna brought a suit (No.6 of 189r) in the 
District Court of Godavari against the Court of Wards as first defen- 
dant and the plaintiff as second defendant, in which he prayed for 
the following relief :— 

“(z) That it may be declared that the 2nd Defendant is not the 
son of the deceased Rajah and that the will in his favour is wholly 
ineffectual and invalid. (2) That if the Court should be of opinion 
that the 2nd Defendant is the son of the deceased Rajah then that 
it may be ascertained and declared which of the pioperties taken 
possession of by the rst Defendant are impartible and which are 
partible, and that it may be further declared that the Plaintiff [7. e. 


. Ramakrishna] by primogeniture is entitled to all such properties as 


may be declared tó be impartible and also that he is, as the eldest 
surviving member of the late Rajah’s family, entitled to possession 
of all properties which may be declared to be partible. (3) That 
the rst Defendant may be decreed to deliver to the Plaintiff [Rama- 
krishna] possession of the estates and other properties immoveable 
and moveable in the schedules hereunder written and more parti- 
cularly mentioned-and all ether properties in the possession or 
enjoyment of the late Rajah of Pittapur at the time of his death 
taken possession of by the rst Defendant asin the plaint alleged. 
(4) That an account be taken of all the properties, immoveable and 
moveable, the possession of the late Rajah of Pittapur at the time 
of his death taken possession of by the 1st Defendant. (5) That the 
rst: Defendant may be decreed to pay to the Plaintiff [Ramakrishna] 
mesne profits of the properties so taken possession of by the Ist 
Defendant from the time the said rst Defendant took possession of 
such properties till such properties are returned to the Plaintiff 
[Ramakrishna]. (6) That the Defendants may be decreed to pay 
the costs of this suit. (7) That Plaintiff [Ramakrishna] may have 
such further or other relief in the premises as to this Honourable 
Court shall seem meet and the nature of the case may require.” 


In that suit the District Judge found that the plaintiff “ was not 
not born from the womb of Mangayamma, and that he is not the son 
of the late Rajah of Pittapur.” ; and he held that the plaintiff was 
not persona designata under the will, and, not being the “aurasa” 
son, there was no gift in his favour. A decree was made declaring 
that the plaintiff was not the son of the late Rajah, and that the will 
in his favour was wholly ineffectual and invalid, and directing that 
possession be delivered to Ramakrishna of the estates and other 
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properties immoveable and moveable in four schedules mentioned. 
On appeal, the High Court held that the plaintiff took under the 
will as persona designata, and that the question of his sonship did 
not arise, On further appeal, their Lordships’ Board took the seme 
view. The case is reported in 26 I. A. 83.* 

The late Rajah had a brother, Venkata Rao, in whose favour 
he had, in the year 1869, executed a grant: of an estate known as 
Gollaprolu, in settlement of rights to maintenance. Venkata Rao 
died inthe year 1871 childless, but leaving two widows, viz, 


Ramayamma and Venkayamma. Venkayamma died in the year 


1889. Onthe 15th February, r914, Ramayamma, who was in 
possession of Gollaprolu for a widow's estate, adopted as a soñ to 
her husband, Venkata Rao, one Krishna (the principal appellant 
before the Board), who was one of the younger sons of Ramakrishna 
and who was barn in or about the year 1894. 

Thereupon the plaintiff instituted in the Court of the evbondinats 
Judge of Coconada the suit now under appeal against Ramayamma 
and Krishna, claiming to be the nearest-reversioner entitled to 
succeed to the properties in the possession of Ramayamma after 
her death, and praying for a decree declaring that the adoption of 
Krishna was invalid and not binding on him. 

It is obvious that the plaintiff (being not otherwise related) 
could have no right to maintain such an action if he were rot in 
truth the “aurasa” son of the late Rajah, and accordingly his 
plaint opens with an allegation to that effect. By their written 
statement the defendants denied that he was the “aurasa” son of 
the late Rajah or of his wife Mangayamma, and alleged that he 
was put forward as such for fraudulent purposes, and that he was 
not entitled to dispute the adoption. It is unnecessary to state 
the grounds upon which the adoption was alleged by the plaintiff 


to be invalid, beyond recording that they include asa reason the’ 


alleged fact that Ramayamma “had neither the authority of her 
husband nor that of the plaintiff who is the head of the family to 
adopt” Krishna, 
Amongst the issues framed, two dealt with the question of the 
sonship of the plaintiff: they ran thus :— 
ma) Whether the plaintiff is the son born of Rajah Man- 
gayamma Rao Bahadur Garu ? 
(6) Ifso, whether he is not the aurasa son of the late Rajah of 
Pittapur......? 
Some evidence was given in this suit on behalf of the defen: 
* Also reported I. L. R. 22 Mad, 383. 
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dants upon these issues, but it was conceded by the appellants’ 
counsel before their Lordships here that upon that evidence alone 
he could not succeed in establishing that the plaintiff was not the 
“aurasa” son of the late Rajah. But in addition to that evidence 
there was tendered on behalf of the defendants before the District 
Judge of Godavari, to whom the suit had been referred, the evidence 
recorded in the suit No. 6 of 1891 brought by Ramakrishna, which 
was claimed to be admissible under and by virtue of Section 33 
of the Indian Evidence Act. The Distrtct Judge rejected the 
evidence as inadmissible. As to issue 1 (a) he found that the 
plaintiff was the son born of Mangayamma, and as to issue 1 (4) he 
found that the plaintiff was the “aurasa” son of the late Rajah. 
By his cecree dated the 5th October, 1920, he ordered and decreed 
that the adoption be declared invalid and not binding on the plain- 
tif, and that the adoption did not effect the plaintiffs rights ay 
the reversioner under the Hindu law entitled to the Gollaprolu 
estate. 

On appeal to the High Court at Madras, the two Judges who 
formed the Bench differed. Krishnan J. held that the plaintiff 
was justified in withholding his consent to the adoption, and that 
in the absence of his consent the adoption was invalid. Venkata- 
subba Rao J. held that the plaintiff was not justified in refusing 
his consent, and that the adoption was vaild. Both Judges 
agreed that the: tendered evidence had been rightly rejected, 
and accepted the District Judge’s findings on issues 1 (a) and 7 
(4). In the result the appeal was dismissed, and a decree dated 
the 28th October, 1926, was made confirming the decree of the 
District Judge, 

Ramayamma had died pending the appeal, and her legal 
representative was joined asa party to the proceedings. Krishna 
and this new party preferred an appeal under the letters patent 
against this decree, which was heard by Kumaraswami Sastri, 
Odgers and Jackson JJ. Kumaraswami J. upheld the validity of 
the adoption, but Odgers and Jackson JJ. held it to be invalid. 
All three Judges held that the tendered evidence had been rightly 
rejected. By their decree dated the 7th March, 1928, the decree 
of the 28th October, 1926, was confirmed, and the letters pateat 
appeal was dismissed. 


Kuishna and the representative of Ramayamma then appealed 
to His Majesty in Council, praying that the decrees of the Courts 
in India should be set aside and the plaintiffs suit be dismissed 
with costs; and they also preferred a petition to their Lordships’ 
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Board, praying that the tendered evidence be admitted as ovitlence 
in the suit. 

These being the relevant facts, it became evident at an early 
stage of the proceedings before the Board that it was essential to 
“decide the question of the admissibility of this evidence before the 
consideration of any other matter arising on the appeal ; for it was 
agreed by both sides that in the event of the evidence being admis- 
sible in the suit, the matter must be sent back to the Indian Courts 
for the purpose of having that evidence considered and the findings 
on issues 1 (a) and r (b) reviewed and, if necessary; amended in 
the light thereof. 

The question for decision turns, upon the true construction of 
Section 33 of the Indian Evidence Act (Act I of 1872), and the 
application of its provisions to the circumstances of the present 
litigation. Omitting. words which are inapplicable; the section 
runs thus :— 

“Evidence given by a witness in a judicial proceeding......is 
relevant for the purpose of proving in a subsequent judicial procee- 
ding...,..the truth of the facts ‘which it states when the witness is 
dead. ...... 

“Provided— 

“that the proceeding was between the same parties or their 
representatives in interest ; 

“that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; 

“that the questions in issue were substantially the same in the 
first as in the second proceeding.” 


The proviso, it will be observed, is threefold, and it is common 
ground that the second proviso is fulfilled in the present case, 
-In regard to the third proviso, their Lordships feel no doubt that 
this also is fulfilled. It is not necessary that all the questions in 
issue in the two proceedings should be substantially the same. In 
the suit No. 6 of 1891 the question of the sonship of the plaintiff 
was the principal question in issue before the trial Judge, and the 
very same question is in issue in this the second proceeding, 

The contest before their Lordships has mainly centred round 
the first proviso, both as to its true construction and as to whether 
its requirements (whatever they may be) are in “fact complied 
with. 

There is but little authority inthe way of decision by the 
Courts in India upon the meaning and effect of the first 
proviso, Such as there is was cited in argument before the Board, 
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In addition, there are the judgments of the learned Judges in- the 
present case. Their Lordships proceed to consider the views so 
‘expressed, more particularly in regard to the question whether, 
for the purpose of complying with the first proviso (where -the 
parties to the two proceedings are not identical), the party to 
the first proceeding must have been a. representative in interest 
of the party to the second proceeding or the party to the second 
‘proceeding must bea representative in interest of the party to 
the first proceeding. This appears to their Lordships a crucial 
question, for if the latter view be the true one, it would seem 
that the proviso could only be fulfilled where an interest vested 
in the party to the first proceeding at the date thereof had 
become vested in the party to the second proceeding—in other 
words, where, according to the well-known terms of English law, 
the party to the second proceeding was privy in estate with the 
party to the first proceeding, and so claimed title through and 
under him. On the other hand, if the. former view prevails, the 
‘words “representatives in interest” may cover a much wider field, 
and include persons who have no privity of estate with and do not 
claim through or under the propositus. | 


The earliest 1eported decision is the case of Mrinmoyee Dabea 
‘vy. Bhoobunmoyee Dabea (1), decided in the year 1874. In that 
case certain evidence in an earlier suit was held inadmissible in a 
later suit. Sir Richard Couch, in his judgment, gave no reasons 
except that the second proceeding was not between representatives 
in interest of the parties to the first proceeding. There was appa- 
rently no critical examination or consideration of the language 
used in the first proviso to the section. In Rajkumari Debi v. 
Writyakah Debi (2), evidence given in an earlier suit was held 
inadmissible on the ground that the second proviso was not com- 
plied with ; but there are indications that the Court thought that 
the first proviso also had not been fulfilled because the relevant 
party to the second proceeding did not “claim through” the rele- 
vant party to the first proceeding. So, too, it would appear from 
the language used in the judgment of the Chief Justice in Lanka 
Laksmanna v. Lanka Vardhanamma (3) that the same view was 
there entertained in regard to the first proviso. On the other hand, 
the judgments in Sitanath Dass v, Mohesh Chunder Chuckerbati (4) 


(1) (1874) 15 Beng. L. R. 1. (2) (1910) 12 C. L. J. 434. 


3 (3) (1918) I. L. R. 42 Mad. 103. 


(4) (1886) I. L. R. 19 Cale. 627. 
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and Chandreshwar Prasad Narain Singh v. Bisheshwar Pratap 
Narain Singh (1) indicate the view that for the purpose of comply- 
ing with the first proviso you must find in the first proceeding a 
party thereto who was a representative in interest of a party to the 
second proceeding. 

The judgments under appeal, while differing somewhat as to 
the meaning of the first proviso, agree in rejecting the evidence. 
The District Judge puts the matter thus: “......where the parties 
are not identical in both the proceedings, the party in the prior 
suit should have represented in interest the party in the subsequent 
suit to make this proviso applicable. The “question is whether 
Ramakiishna Rao represented the interest of the present second 
defendant in the prior suit.’ He excluded the evidence upon 
answering that question in the negative In the High Court, 
Krishnan J., while realising that the wording of the first proviso is 
“perhaps a little defective’ for the purpose of the construction 
which he places upon it, states its meaning thus: “The parties 
in the second proceedings in which the evidence is tendered must 
be the representative in interest of the parties in the first procee- 
ding ; or, in other words, should be the persons who derive their 
title through or claim under them, or shortly are their privies.” 


He then cites the English rule (hereinafter referred to), and states 


that there is no reason to suppose that the Indian rule is in any 
way different from the English rule on this point. Venkatasubba 
Rao J., like bis colleague, felt the difficulty of fitting his view 
into the words of the section, but nevertheless stated that under 
the section the question resolved itself into this‘: “Is the party 
in the second proceeding the representative in interest of the 
party in the first? In other words, was the party in the first the 
predecessor in interest of the parly in the second?” Upon the 
letters patent appeal, Kumaraswami Sastri J. thought the evidence 


inadmissible, “as the second defendant in this suit is not the legal 


representative of the plaintiff in O. S.No. 6 of 1891.” Odgers 
., on the other hand, stated the question as being “was Rama- 
krishna the representative in interest of the second defendant......2” 
and contents himself with saying that nothing had been shown to 
cause him to come to any other conclusion than that arrived at by 
the other judges. Jackson J, simply agreed with the judgment of 
Krishnan, J. ` 

Their Lordships find themselves unable to agree with the 
view which first finds expression in the judgment of Sir Richard 


(1) (1926) I. L. R 5 Pat. 777. 
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Couch. Reading the words of the first proviso as enacted, it 
would seem that the words “that the proceeding was” must, 
from the use of the past tense, necessarily refer to the first 
proceeding, Ifthis be so, then this proviso must mean (and can 
properly be so paraphrased) “ Provided that the first proceeding 
was between the parties to the second proceeding or between 
representatives in interest of the parties to the second proceeding.” 
In other words, where A seeks to read against B in a later 
proceeding evidence given in an earlier proceeding to which A was 
not but B wasa party, A must show that a party to the earlier 
proceeding wasa representative in interest of A, i.e, that the 
person who iscalled by the proviso a “ representative in interest” 
of another is a person who Was a party to the first proceeding. 


The judgments appealed from are all based in substance 
upon the view that the first proviso was not fulfilled because 
there was no privity of estate between Ramakrishna and Krishna 
in regard either to Pittapur or Gollaprolu. In truth, the learned 


_ Judges have treated the matter as governed by a section identical 


With the provisions of the English law. Whatever may have been 
the intention of those who framed the section, the first proviso 
exactly inverts the requiements of the English law, which 
requires that the parties to the second proceeding should legally 
represent the parties to the first proceeding, or be their privies in 
estate. Their Lordships, however, are not disposed to consider 
this inversion to be, accidental. Nothing would have been easier, 
had it been desired so to do, than to follow the English rule, or 
to require that the party to the first proceeding should be privy in 
estate with or the predecessor in title of the party to the second 
proceeding. Instead of using such well-known terms, a much 
more elastic phrase is employed, and one which is neither technical 
nor a term of art. The legislative authority was, it must be 
remembered, dealing with a country in which (amongst other 


institutions) the Hindu joint family involved representation of 
interest of a kind and degree and in circumstances unfamiliar to 


English law. In view of this fact, their Lordships cannot but 
surmise that the omission of strict English legal terminology and 
the employment of the less restricted phrase “representatives in 
interest ” was deliberate and intentional. 


It will be a question depending for its correct answer upon the 
circumstances of each case where the question arises, whether 
there was a party tothe first proceeding who wasa representative 
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in interest of a party to the second proceeding within the wider 
meaning which their Lordships attribute to those words. 


Turning back to the first proviso, it requires, in their Lordships’ 
view, that the party to the first proceeding should have represented 
in interest the party to the second proceeding in relation to the 
question in issue in the first proceeding to which “the facts which 
the evidence states” were relevant. It covers not only cases of 
privity in estate and succession of ‘title, but also cases where both 
the following conditions exist, viz. (1) the interest of the relévant 
party to the second proceeding in the subject-matter of the first 
proceeding is consistent with and not antagonistic to the interest 
therein of the relevant party to the first proceeding, and (2) the 
interest of both in the answer to be given to the particular question 
in issue in the first proceeding is identical. There may be other 
cases covered by the first proviso; but if both the above conditions 
are fulfilled, the relevant party to the first proceeding in fact 
represented in the first proceeding the relevant party to the second 
proceeding in regard to his interest in relation to the particular 
question in issue in the first proceeding, and may grammatically and 
truthfully be described as a representative in interest of the party to 
the second proceeding. 

What the section intends is to allow the admission of evidence 
given in a former proceeding, which it is, for the specified reasons, 
impossible to give in a later proceeding, subject to the protection 
which the provisoes afford to the party to the later proceeding 
against whom the evidence is tendered. What the first proviso 
aims at securing is that the evidence shall not be admitted unless 
the person who tested, or had the opportunity of testing, the evi- 
dence by cross-examination, either is himself, or represented the in- 
terests of, the party to the later proceeding against whom the evi- 
dence is tendered, #.¢., that he was (in the latter case), in effect, 
fighting that person’s battle as well as his own. 

In the light of their Lordships’ views as to the meaning and 
effect of the first proviso, tow does the present case stand? The 


evidence is tendered by Kiishna against the plaintiff, who was 


himself a party to the first proceeding and who himself (by his 
counsel) cross-examined the witnesses. But notwithstanding this 
fact, since Krishna was not himself a party to the first proceeding 
(indeed he was then unborn), the admissibility of the evidence in 
favour of Krishna must be tested by its admissibility if tendered 
against him. If not admissible against him it cannot be admissible 
in his favour. 


315 


P.C. 


1933. 
ww 


Sri Rajah Ravu Sri 
Krishnayya Rao 


v. 
Rajah of Pittapur. 
Lord Russell of 
Killomen. 


—_— 


316 * 


P.C, 


1933, 
aw 


Sri Rajah Ravu Sri 
Krishnayya Rao 
y 


Rajah of Pittapur. 
Lord Russell of 


Killowen. 


THE CALCUTTA LAW JOURNAL, (Vou. LVIII. 


The determining factor is the answer to the question whether 
the relevant party to the first proceeding (viz, Ramakrishna) 
was & representative in interest of the relevant party to the 
second proceeding (viz, Krishna), In their Lordships’ opinion 
he was. 

The suit No. 6 of 1891 related not only to the impartible Raj 
of Pittapur. It related also to the late Rajah’s self-acquired pro- 
perty to a value claimed to be at least equal to the value of Pittapur. 
As regards Pittapur, the estate, though impartible, still retained 
to some extent its character of joint family property. Although 
other rights which a coparcener acquires by birth in joint family 
property did not exist in regard to it, the birthright of the senior 
member to take by survivorship still remained [see Shiba Prasad 
Singh v, Prayag Kumari Debi (1)|. This right of survivorship, 
which might in certain events have enured for the benefit of Krishna, 
was aright which he would acquire on birth, and their Lordships 
are not prepared to say even in regard to Pittapur alone, that 
Ramakrishna, in claiming Pittapur on the footing of the plaintiff 
being a supposititious child, was not a representative in interest of 
Krishna within the meaning of the first proviso. But there can 
be no doubt in their opinion that in relation to the claim for self 
acquired property, Ramakrishna was such a representative in interest 
of Krishna. He claimed possession of this property, which in his 
hands would be joint family property, and in which (under the 
Mitakshara law) all his after-born sons would, upon hirth, acquire 
an immediate interest as coparceners. It is difficult to see how it 
could be said that Ramakrishna in asserting his claim to that pro- 
perty upon that footing was not the representative in interest of 
his sons born and to be born, except upon the restricted view taken 
by the Courts in India. 


Much was said in argument in reference to ses judicata and 
Section 11 of the Code of Civil Procedure, but their Lordships get 
no assistance from that section in construing the first proviso. Nor 
do they feel able to depart from the plain language of the first pro- 
viso, because in other sections of the Indian Evidence Act the 
words “representative in interest” appear in contexts which clearly 
show that the representative comes after and does not precede the 
person whose representative he is. i 


Their Lordships are of opinion that the evidence in question 
was admissible, and should have been read and considered as rele- 


(1) (1932) L, R 59 I. A. 331 ; s6 C. L, J. 92. 
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vant for the purpose, of proving.in the present suit the truth of the P. C. 


— 


facts which it states. 1933. 

The existing findings on issues 1 (ay and x (6)-must be set aside. Sri Rajah F Ravu Sri 

The case as regards those two issues must be remanded to the Krisbnayya Rag 
High Court, with a direction that the evidence in question is, sub- Rajah of Pittapur. 
ject to all just exceptions, admissible under Section 33 of the Indian Zora Russell of 
Evidence Act, in order that they may either themselves, if they Killowen. 
think proper, consider the evidence and frame findings in answer mM 
to issues 1 (a) and x (4), or remit the case as regards those two 
issues to the District Judge for him to consider the evidence and 
frame findings in answer to those issues, the findings of the District 
Judge being, in that event, submitted for consideration and 
review by the High Court. In the former event the findings of 
the High Court, and in the latter event the findings of the District 
Judge and the findings of the High Court, are to be submitted 
to their Lordships’ Board. In the meanwhile, the hearing of the 
rest of the appeal is adjourned, without prejudice to the right of 
the appellants to make any application which they may think 
fit to make to the Courts in India for the appointment of a 
receiver or otherwise. Pending thé final hearing of this appeal, 
all further proceedings under the decrees of the 5th October, 1920, 
the 28th October, 1926, and the 7th March, 1928, must be stayed. 
The respondent must pay the costs of the appellants of their 
petition for the admission of evidence and of the hearing of 
this appeal before their Lordships, down to and including this 
judgment. 


‘Their Lordships have humbly advised His Majesty accord- 
ingly. 

H. S. L. Pollak and Co.: Solicitors for the Appellants. 

Douglas, Grant and Dold. Solicitors for the Respondent, 


K.j. R. 1 Case sent back. 
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APPELLATE CIVIL. 
Before Mr, Justice M. N. Mukerji and Mr. Justice C. Bartley. 


SRIMATI CHARUBALA DE AND OTHERS 
v. 
SRIMATI MENAKA SUNDARI DE.* 


Probate, revocation of—Probate and Administration Act (V of 1881), Sec. 50 
Ill. Failure to mention the existence of minor daughters in the petition— 
Letters of administration, grant of—-Application for revocation made long 
after granis— Application for de bonis grant—Denial of citation by applicant 
Sor revocation of grant of letters of administration— Presumption. 

If the applicant for probate said in his petition that the widow and widowed 
sister had interests in the estate of the deceased and omitted to state that there 
were three minor daughters and in consequence of the omission they were not 
cited, the proceedings were radically defective in substance. 


The failure to mention the existence of the daughters and to have them 
represented and cited was a defect sufficient to revoke the probate. 


Haimabati Mitra v. Kunja Mohan Das (1) followed. 


Though a long series of years have elapsed since the probate was granted, 
which made it impossible to prove the Will as well as knowledge of the proceed- 
ings by the daughter, " much of it might have been avoided by prudent action 
on the part of the propounder, e. g. by taking proper and necessary steps to have 
the Will proved per testest in the presence of an independent guardian for the 
Infant daughters. ” 


Musammat Ramanandt Kuer v. KMusammat Kalawat Kuer (2) followed. 


In the matter of de tonis grant an application is to be filed disclosing the fact 
of the former grant with the grant annexed if possible 


Ordinarily denial of citations by the applicant for revocation of letters of 
administration would not be sufficient but in the circumstances of the present case 
judging from the short interval that elapsed between the grant of the probate 
and the application for letters of administration the Court is‘ justified in supposing 
that the denial is true. 


Appeal by the Opposite Party. ` 
Application for revocations of probate and letters of adminis- 
tration. 


The material facts appear from the judgment. 


* Appeal from Original Decree No. 108 of 1930, against the decree of R. F, 
Lodge Esq., District Judge of Chittagong, dated the 17th March, 1970. 

(1) (1930) 35 C. W. N. 387. 

(2) (1927) 47 C. L. J. 171 (177); L. R. ss LA 18. 

ti. e, by witnesses in open Court—Desai. 
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Mr. Narendra Kumar Das for the Appellants. . 

Mr. Chandra Sekhar Sen for the Respondent, 

C. A V. 

The judgment of the Court was as follows : 

The Will concerned in this case is alleged to have been executed 
by one Ganga Bishnu De onthe 17th September 1888. He died 
about a month after, leaving a brother named Ram Gobinda De, 
and a widow, a widowed sister and three infant daughters who were 
then residing with their mother in the house of Ram Gobinda. On 
the 17th December 1889 Ram Gobinda as executor made a petition 
for probate giving in the petition the names of the widow and the 
widowed sister and stating that they were under the Will entitled 
to enjoy the profits of the estate left by Ganga Charan, and also 
saying that his own son Jagatbandhu was the owner of the said 
properties by virtue of the Will. Citation was issued on the widow 
and the widowed sister. There was no contest and on the other 
hand there was a petition purporting to have been made by the 
widow and the widowed sister consenting to the grant. On the 11th 
August 1890 Letters of Administration were ordered to issue on the 
footing that there was no opposition, but there was prima facie proof 
of the Will, and that the applicant wasa legatee under the Will. 
There is some doubt however whether the grant was of Letters of 
Administration or of Probate, because in the order by which the 
grant was issued it was said that Letters of Administration were to 
issue, while an endorsement in the order sheet of the case states that 
it was Probate that was granted. 


Ram Gobinda died soon after, and thereupon his son Jagat- 
bandhu applied for Letters of Administration on the 5th December 
1890, and obtained the same on the 28th January 189r. The 
records of this case have been destroyed and there is nothing to 
show what proceedings took place in it. 

On the 19th December 1928 Menaka Sundari, one of the daugh- 
ters, applied for revocation of the Probate and the Letters of 
Administration, obtained respectively by Ram Gobinda and Jagat- 
„bandhu. The main ground alleged was that the three daughters 
had no notice or knowledge of the cases and that though they were 
infants, no guardian had been appointed on their behalf, nor any 
citation issued, so far as they were concerned. 


The Judge upheld the objection and revoked the grants. The 


sons of Jagatbandhu have preferred this appeal and Menaka 
Sundari is the respondent. 


Srimati Charubala 
De 
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We called upon the appellants to-produce the Probate and the 
Letters of Administration but they have not been produced, it being 
said that they cannot be found. ; 

As regards the Probate it has been argued befvre us on behalf of 
the appellant that no citation was necessary because section 62 of 
the Probate and Administration Act (V of 1881) which states what 
the petition for Probate or Letters of Administration with the Will 
should contain does not require the names of the relatives of the 
testator to be given, while section 64 which deals with the contents 
of a petition for Letters of Administration on the footing of intestacy 
expressly requires such particulars fo be given. There is no force 
in this contention ‘because though - there is this difference between 
the two sections, which merely describe what the respective petitions 
should contain, section 69 says—‘:It shall be lawful for the District 
Judge or District Delegate * * * to issue citations calling upon 
all persons claiming to have any interest in the estate of the deceas- 
ed to come and see the proceedings before the grant of probate or 
letters of administration ” ; and section 50 illustration (b) shows that 
a grant made ‘without citing parties who ought to have been cited is 
fit to be revoked. It cannot be seriously urged that itis not the 
duty of the applicant to bring to the notice of the Court who are the 
persons who prima facie have a claim on the estate. If the appli- 
cant says in his petition, asthe applicant in the present case did, 
that the widow and the widowed sister were such persons and 
omitted to state that there were three minor daughters left by the 
testator and in consequence of the cmission they were not cited the 
proceedings were radically defective in substance. 

Arguments were then advanced on behalf of the appellants to 
show that a long series of years have elapsed since the probate. was 
granted, and so it would be well nigh impossible to prove the Will at 
this distance of time, that the daughters had in fact knowledge of 
the proceedings and that as they were living under the guardian- 
ship of their mother who herself was cited and had appeared and 
consented to the grant, no other result would have followed even if 
they had been cited. We agree with the findings of the Judge that 
it has not been proved that the respondent was aware of the Will 
at any time before when she alleges she came to know of it or has 
taken any benefit under it or that the estate has been dealt with in 
a way inconsistent with its being a joint family property. It is not 
necessary to go into the question whether the widow or the widowed 
sister was duly served or whether the consent that purported to be 
given by them was really their consent because the failure to men- 


Vor. LVIII,] f HIGH COURT, 


tion the existence of the daughters and to have them represented 
and cited was a defect sufficient to revoke the Probate [See Haima- 
bati Mitra v. Kunja Mohan Das (1) and the cases cited in it], The 
other arguments noted above are mostly met by the observations of 
their Lordships of the Judicial Committee in the case of Ramanandi 
Kuer y. Kalwati Kuer (2) by which very similar arguments were 
overruled and which were as follows :—“ And as against the difficul- 
ties in the defendant’s way by reason of lapse of time, death of 
parties and witnesses and the destruction of records, it has to be 
remembered that much of it might have been avoided by prudent 
action on the part of the propounder e.g. by taking proper and 
necessary steps to have the Will proved per festes in the presence of 
an independent guardian for the infant daughter.” As regards the 
argument that the mother would have been appointed their guardian 
we are not prepared to place much weight on it. 

As regards the grant of Letters of Administration to Jagatbandhu 
it has already been stated that the records relating to this matter 
are not available. The appellants have not produced the grant on 
the allegation that it is missing. There is little doubt however that 
the grant was ade donis grant such as is made in favour of a universal 
or a residuary legatee ora new representative. The practice in 
such cases is to file a petition disclosing the fact of the former grant 
and to annex the grant if possible with the petition. There is no 
reason to suppose that this was not done. Citations have to be 
issued, but the respondent saysshe never got any notice of the 
proceedings. Ordinarily her own denial would not have been suffi- 
cient, but judging from the short interval that elapsed between the. 
grant of the probate and the <pplication for Letters of Administra- 
tion, we think we shall not be wrong in supposing that her denial is 
true. 

The result is that, in our opinion, the appeal ought not to 
succeed. It is accordingly dismissed with costs, three gold 
mohurs. 


A, TM, Appeal dismissed. 


(1) (1930) 35 C. W. N. 387. A 
(2) (1927) 47 G L. J. 171 (177); L. R. 55 I. A. 18. 
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Before Mr. Justice S. C. Mallick and Mr. Justice R, E. Jack. 


JYOTISH CHANDRA NARAYAN CHOWDHURY AND 
ANOTHER 


Y. 


RADHIKA CHANDRA NARAYAN CHOWDHURY anp 
OTHERS. * 


Partition suit—Previous compromise decree leaving certain properties joint— 
Properties outside the scope of suit—Subsequent partition suit, tf barred 
—Consideration for a compromise. 


A compromise was effected ina Title suit anda decree -was passed under 
its terms. In the compromise decree some properties although they did not form 
the subject matter of that suit were kept joint in conformity with the terms of a 
previous Bantaknama ; subsequently the present suit for partition was brought to 
partition the properties that were kept joint by the previous compromise decree 1 

Held, that the present suit was barred by the previous decree and the plain- 
tiffs should not be allowed to turn round and have a decree for partition of the 
properties which were kept joint by agreement for the joint enjoyment of 
parties. Í 

Held, further, that a covenant against partition is not wholly void as tians- 
gressing the rule against perpetuity but is binding on the actual covenantors 
themselves. 

Ramlinga Khanapurev. Virupaksi Khanapure (1) referred to; Rajender 
Dutt v. Sham Chund Mitter (2) explained 

That there was no question of res judicata as the properties were not included 
in he*previous title suit, 

That the agreement to keep the properties joint was a part of the consideration 


for that compromise and as such the decree was not rendered invalid by reason 
of the fact that it went beyond the scope of the suit. 

Appeal by the Plaintiffs. 

Suit for partition. g 

The material facts appeir from the judgment. 

Mr. Amarendra Nath Bose, Dr. Bijan Kumar Mukherjee and 
Mr. Radhikaranjan Guha. (for Mr. Gopal Chandra Narayan Chow-- 
dhury) for the appellants. 

Messrs, Sarat Chandra Roy Chowdhury, Mahendra Kumar Ghose 
and Ramendra Mohan Majumdar (for Mr. Biraj Mohan Majumdar) 
for the Respondents, 

Cc. A V. 

* Appeal from Appellate Decree No. 2943 of 1930, -against the decree of 
Rash Behari Mukherjee, Esq., Additional District Judge of Noakhali, dated the 
asth August, 1930, raversing that of Babu Satchidananda Mukherjee, Additional 
Subordiuate Judge, 3rd Court, Noakhali, dated the 23rd July, 1929. 

(1) (1883) L L. R. 7 Bom. 538. (2) (1880) I. L. R. 6 Cale, 106. 


Von. LVIÍL] a1GH COURT, 


The judgments of the Court were as follows: 


Jack, J.:—This appeal has ariscn out of a suit for partition. 
The property in question consists of the bahar bari of the parties 
including certain tanks. There were three parties having ejmali 
properties which were originally partitioned in 1269. The plaintiffs 
have a raiyati right in the one-third share of the original joint pro- 
perty. Ata partition in 1269, the properties now in suit were kept 
joint. Subsequently in 1918 the plaintiffs brought a title suit in 
respect of five plots of land which they claimed on the basis ofa 
Chitta of 1267 and the Bantaknama of 1269 by which the original 
partition was made. That suit of 1918 was compromised in 1920 
and a decree was passed under the terms of which the plaintiffs 
and the defendants down to their heirs and representatives in 
interest should for ever observe and carry out the covenants con- 
tained in the deed of compromise, Ex. 3, in which it was noted that 
subject to the modifications made therein, the terms of the Bantak- 
nama of 1269 would be fixed and inviolable forever. The present 
suit for partition of the dakar Jari and of the properties which were 
left joint in the original partition, and by the decree of 1920 was 
decreed in the Court of first instance, but was set aside in the 
lower appellate Court on the ground that the suit was barred by 
estoppel and res judicata. The question raised in this appeal is 
whether in fact this suit for partition is so barred. 


For the appellants it is contended that the suit is not barred by 
the decree of 1920 or by the compromise arrived at at that time, 
because that compromise is void as transgressing the rule of perpe- 
tuity. The terms of the decree also which go beyond'the scope of 
the suit, are not valid without registration. Moreover it is said that 
the decree is defective in that all the paities to the suit did not 
joinin the compromise. In support of the contention that the 
decree of 1920 was void as transgressing the rule of perpetuity, the 
appellants relied on the case of Ramlinga Khanapure v. Virupakshi 
Khanapure (1) in which it was held that an agreement between co- 
parceners never to divide certain property is invalid under the 
Hindu law as tending to create a perpetuity. Inthe judgment of 
this case the case of Rajender Dutt v, Sham Chund Mitter (2) 
was referred to with approval. In Rajender’s case (2), it was held 
that where by an agieement entered into between five brothers, 


(1) (1883) I. L, R. 7 Bom. 538 
(a) (1890) I. Ls R. 6 Cale, 106. 
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who formed a joint ; Hindu family, it was provided that none of the 
parties, nor their representatives, nor any person, should be able to 
divide the real and the personal property belonging to the family 
into shares, the general scheme of the arrangement between the 
brothers was such as could only be binding upon the actual parties 
to it, not upon a purchaser from one of the parties. It was not, 
therefore, held that the whole of the agreement was void but that 
it was only binding on the actual parties thereto and not on their 
representatives or descendants. In the present case, it is admitted 
that in 1920 there was an agreement between the parties and that 
under the terms of that agreement the dakar dari was to be kept 
joint. Detailed arrangements were made according to which it was 
to be jointly enjoyed by the parties; and it is clear as the lower 
appellate Court points out that the whole partition which was made 
‘at that time depended upon the common use by all the parties of 
the dakar bari. There was a clear contract entered into between the 
parties at that time that the bakar dari should remain joint. It 
would be entirely unjust to the defendants if the plaintiffs are now 
allowed to turn round and to go back upon the original arrange- 
ment upon which that partition was founded. This is a case to 
which the doctrine of changed circumstances is applicable. At that 
time, according to the terms of the agreement then entered into, 
the defendants were induced to agree to a compromise of the suit 
on the condition that the bahar dari should remain joint and it 
would not be right to allow the plaintiffs now to appropriate to them- 
selves a separate portion of this property which they contracted to 
keep joint. Itis true that this joint property was not included 
-in the suit of 1918 and therefore there is no question of res judicata. 
But the Court below was right in holding that the plaintiffs by 
their agreement at that time and the contract which was then 
entered into with the defendants, were estopped from suing for parti- 
tion the properties now in suit which it was then agreed should be 
kept joint. The fact that the decree of 1920 went beyond the scope 
_of the sult, seems to make no difference because there is no doubt 
that this agreement that the dakar dari, etc., should remain joint, 
was a part of the consideration of that compromise and as such 
it formed an essential part of the decree against these 
defendants. 


_As regards the fact that some of the partles did not join in the 
compromise and the suit was decreed against them ex parte, the 
decree is still in force and as far as the plaintiffs are conterned, ‘it is 
certainly binding as against them, They cannot be allowed now to 


. Von. Lvith] HicH bukit, 385 
“say that the compromise which they then entered into with the avit 
defendants and the decree which was passed according to that com- 1933. 
promise have no binding effect on them. Joytiah Chandra 
This appeal is accordingly dismissed with costs, Naiayan OAS 
Mallik, J. :—I agree. Rima ana 
P. R. : Appeal dismissed. Fack, F. 
` Before Mr. Justice M. Ny Mukerji. 
BADAL CHANDRA SADHUKHAN 
i i += Civil. 
DEBENDRA NATH DEY* rece” 


` , A PNF 5 December, 9, 14. 
Permanent lease, unregistered, if admissible in evidence as a document of — 


title—Bengal Tenancy Act (VIII of 1885), Section 18a, applicability of— 
Oral evidence, if admissible, when document creating title is ruled ont— 
Sec. 107 of the Transfer of Property Act {IV of 1882)—Equitable estoppel. - 


A permanent lease of a tenancy governed by the Transfer of Property Act 
can only be created by a registered instrument. An unregistered lease, may 
“be admissible for collateral purposes but it cannot be admitted as a document 
of title. x 

The fact that a particular tenancy has a distinct and definıte origin would 
_Prevent the applicability of Section 182 of the Bengal Tenancy Act, although 
‘the terms of the tenancy be incapable of proof. 


When the origin of a tenancy is known and the document by which it oie 
ports to have been created and which is the primary evidence of the transaction 
is ruled out, oral evidence as to the terms of the teoancy is not admissible, noc 
can attendant cricumstances be looked into to find out what -its nature and 
incidents are. If it were otherwise the obiect of section 107 of the Transfer of 
Property Act would be defeated. a 

A tenant cannot plead an estoppel against a statute in so far as he hag been 
put to proof of his title 
, Where a landlord grants a permanent right and the tenant is led into the 


belief that he has obtained such a permanent right and in that belief he spends 
money in raising permanent structures on the demised land, a question of equi- 


+Appeal from Appellate Decree No. 2022 of 1932, against, the decree of Mr. 
Surendra Nath Sen, Additional Subordinate Judge of Nadia, dated the and 
June, 1930, affirming that of Babu Raman Chandra Banerjee, Munsiff, Ranaghat, 
dated the 13th August, 1928. 


326 


Civ. 


1938. 
—— 


Badal Chandra 
Sadhukhan 


Ve 
Debendra Nath De. 


December, 24. 





tHe CALCUTTA LAW JOURNAL. [Vor LVIII. 


table estoppel will arise if the deed by which the grant was made ultimately turns 


inoperative for some reason or other. 


ec; 


Appeal by the Defendant. > < 
Suit for ejectment, 
The material facts appear from the judgment.” 


Messrs. Rupendra Kumer Mitter and Bijan Behary Mitter for 
the Appellant. 


Dr. Radhabinode Pal and Mr. Prem Ranjan Roy Choudhury 
for the Respondent. 

G A vV 

The judgment of the Court was as follows : 

This is an sppeal from a suit which was brought to eject the 
defendant from a considerable’ plot of land on which stand their 
homestead and other structures. The defendants grandfather 
took what purports to have been a permanent lease of the land 
for residential purposes from the then proprietors, the Mridhas, 
in March, 1883. The lease was created by a document, whicb, 
however, was not a registered one. Certain persons, the Mitras, 
subsequently purchased the interest of the Mridhas, and even- 
tually granted a permanent lease of the land to the plaintiff in 
1326. In 1927 the plaintiff instituted the present suit alleging 
that the defendant was a tenant-at-will and purporting to have 
served on him a notice to quit. The defendant denied the plaintiff’s 
title, asserted his own Maurashi Mokurraii 1ight and challenged 
the service of the notice. The Courts below have been concurrent 
in plaintiff’s favour. The defendant has appealed. 

Much of the arguments advanced on behalf of the appellant 
was directed to establish the admissiblity of the unregistered lease 
on which is based the defendant’s title. The document is certainly 
admissible for all collateral purposes, but such admission would 
not really help the appellant in proving its terms on which his 
title rests. Under the Transfer of Property Act 1882, by which 
the tenancy is governed, a permanent lease could be created only 
by a registered instrument. The document not being registered 
it could not create any title in defendant’s favour. 

It cannot be construed as an agreement to lease ; but even if 
it could be so construed it would require registration, before it 
could be put forward as an agreement on the basis of which a 
claim for specific performance could: te made to protect the defen 


` dant from eviction on the principle of Ials v. Lonsdale (1). For 


(1) (1888) ar Ch. D, 9. 
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: - er i Civ. 
the purpose of the appellant’s defence, either as having created a — 
permanent title in him or as entitling him.to a’ permanent lease, q3 
the document must be regarded’ as useless. ` Badal Chandra 
See 


The “appellant has next invoked the aid of Section 182 of the 
Bengal Tenancy Act as affording him protection on the ground Debendra N Nath Des 
that his tenancy is to be governed by the incidents of his U¢handi 
ryoti holding in the village. Ihave read the evidence such as 
there is in this connection but I do not find that it has been 
established that at the time when-the present tenancy was created 
the appellant’s grand-father who took this tenancy had an Utbandi 
ryoti holding. And even if he had any such holding at the time, 
the very fact that this particular tenancy had a distinct and definite 
origin, only | the terms of the tenancy not being capable of proof, 
would in my opinion prevent the applicability of Section 182 of as 
Bengal Tenancy Act. 


Certain Dakhilas have been relied on on behalf of the appellant 
as showing that his rights were Mourashi and Mokorrari. So far 
as the Dakhilas from the Mridhas are concerned, the two Courts 
have taken the view that they are fabricated. As regards the 
Dakhilas granted by the Mitras in which permanency is indicated, 
the relevant word really seems to have been interpolated as both 
the Courts have thought, 


When the origin of the tenancy is known and the document by 
which it purports to have been created and which is the primary 
evidence of the transaction is ruled out, oral evidence as to the 
terms of the tenancy is not admissable, nor can attendant circums- 
tances be looked into to find out what its nature or ‘incidents were. 
Indeed Sec. 107 of the Transfer of Property Act would be defeated 
if such a course was permissible. That the intention of the 
Mridhas was to create a permanent tenancy is more than clear. 
But the law will stand in the way of that intention fulfilling its 
purpose, as the purpose was sought to be effected in a way which 
the law does not permit. Ignorance of law is no excuse. It is not 
open to the defendant to plead an estoppel against the 
Mridhas against the statute and none can operate against the 
plaintiff in so far as the defendant has been put to proof of his 
title. 


But there is a question of equitable estoppel which arises by _ 
reason of the fact that the defendant, acting though he may have 
been under an inoperative deed and led into the belief that he had 
gbtained a permanent tenancy in the land, has spent money on it 


Cmi 
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in raising permanent structures. This equitable estoppel must be, 
in my judgment, equally operative against. the .plaintaiff as it was 
against the Mridhas or the Mitras, Giving affect to this equitable 
estoppel I hold that the decree passed by the Courts below should 
be conditional on the payment by the plaintiff to the defendant of 
the value of the structures at their presént market price. 

The appeal is allowed to this extent and that the decree ofthe 
Subordinate Judge would be set aside and the case would be sent 
back to his Court so that the question of valuation may be gone 


‘into there, and the value being assessed a decrée should be made 


in plaintiffs favour conditional on his paying the amount to the 


‘defendant within a given time. The decree for costs made by the 


Court of appeal below will stand. There will be no order for costs 
in this appeal. Future costs in the Court of appeal below will be 
in the discretion of that Court 


PR : Decree varied : Case sent back. 


Before Mr. Justice Richarsion and Mr. Justice Panton. 


BISHNU CHARAN SEN AND OTHERS 
v 


RADHABHUSHAN THAKUR AS SHEBAIT OF 
THE DEITY RADHABALLABH DEB 
THAKUR AND ANOTHER‘* 


Wall, construction of—Fixed Britti or allowance— From generation to genera- 
tion’—Legality—Britti .not charged on any immoveable property— Such 
Britti, if transferable or assignable— Religious trust—Restriction of 
beneficial interest —When it reverts to original donor. 

“One B left'a Will by which me made certain 4rif#is by a clause thereof which 

Yuts as follows :— 

~ -“For the promotion of my spiritual welfare I settle, as fixed Srittis or 

allowances, to be received from generation to generation, Rs. 400 a year for the 

‘Nij Sheba’ of Srimaty Kanakmani Debya, wife of my spiritual guide, and one 

rupee a month for the ‘ Sheba’ of the temple of Gopaleswar at Khagra’’ : 


s 


* Appeal from Original Decree No. 331 of 1918, against the decree of Babu 
Manmatha Nath Basu, Officiating Additional Subordinate Judge of capers: 


Vou. LVI) HIGH COURT. .. > 


Held, upon construction of the above clause-of the Will that the words ‘fom 
generation to generation ” apply as weil to the gift to Kanakmani as to the gift 
to the temple ; ; thatit should be taken that. the allowance was to be received 
by Kanakmani and her heirs’ eithér for their personal use or for the worship 6 
the deity. < e Gn 

Held, also, that assaming ‘that it was competent to the testator tê make a -gift 
of theabove kind, not limited to the life’of the grantee but operating in perpes 
tunity, such britti or allawance.-as provided in the Will, oe is nat’ cugeta 
any immoveable property) is not transferable. ' SO -? -2 

Tara Sundari v Saroda Charan (1) distinguished. 4 : 

Obiter : Whatever may be the precise meaning-of the words used’ by the 
testator.in the above clause of the Will they import an element of religious trust 
go that the beneficial interest is restricted to the line appointed by the testator 
and will revert to the testator’s heirs when that line comes to an end. i 


Appeal by the Defendants. , 


The plaintiff brought this suit as sebait of‘the deity Radbaballabh 
Deb Thakur as well as in his personal capacity to have his right 
declared to receive an annuity of Rs, 400 which was fixed by late 
Babu Bhuban Mohan Sen the predecessor in interest of the prin 
cipal defendants in his Will dated the zoth Aswin 1238 from the 
said principal defendants, they being in possession of the estate left 
by the said testator late Bhuban Mohan and to recover. a sum ùf 
Rs. 3000 being the amount due as arrears of annuity.for 6 years 
viz, from 1317 to 1322 B. S. including interest thereon or damages, 
The clause in the said Will providing the said dvi##i runs thus ih 


| Bengali “aaa ciety ay atria wei Ane erent cen fie - 


oats Fh aia vere ofits Brel e ap Acten 
SPS rata we athe eae EEEL ii aN 
TA NETAH |”? : , 

Other material facts will appear from the judgment, 

Messrs. D. N. Chakrabarty, Hemendra Nath Sen and Kali 
Kinkar Chakrabarty for the Appellants. 

Messrs, Shib Chandra Palit and Urukram Das Chakrabarty ‘for 
the Respondents, 
` The judgment of the Court was as follows :— ee 

The determination of this appeal depends on the meaning": and 
effect of the Will of Bhuban Mohan Sen, dated 20th Aswin 1238. 


The Will was registered on the 16th December, 1831, be E 
The testator is the ancestof of the Sèn defendants, the Seng 


(1) (1910) 12 C. L. J. 146. So fo oin 3 
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‘being a well-known family of Berhampur in the Murshidabad 
District. He left a dri#ti or allowance of.Rs..400 a-year to Srimati 
Kanakmoni Debya the wife of his “spiritual guide.. The plaintiff, 


‘Radhabhushan Thakur, asserts that the annuity was heritable and 


assignable, He makes a title as assig: ee of the great-grandson (by 
adoption) of the original grantee: The learned Subordinate Judge 
has found in his favour and given | him a -decree for arrears of the 
annuity for six years akh interest, The appeal is preferred by. 
the Sens. 

. According-to the plaintiff on Kanakmoni’s death, the-allowance 
devolved first on her son Braja Lal Goswami and then on the latter’s 
son, Banbehari or Banwari Lal Goswami. Banbehari had two wives, 
By his first wife he left'a daughter Balai who is married to the 
plaintiff. His second wife Kamini Sundari had no children of her 
own. After‘her husband’s death she adopted the proforma deten- 
dant, Upendra Narain Goswami as his son. By an Ekrar or agree- 
ment, datéd 6th March r925 Upendra transferred to the plaintiff 
in consideration of the latter using his influence to prevent his wife 
from contesting the adoption, a twelve annas share of all his pror 
perty and rights. Bya further instrument dated a4th July 1910 
Upendra sold to the plaintiff the remaining four annas share of 
his rights for a sum of Rs. 1600. 

We may say at once that we accept.the Subordinate Judge’s 8 
finding that the adoption of Upendra by Kamini Sundari was a valid 


.; adoption. 


As to the construction of the Will the material clause relates to ` 
two gifts coupled by the conjunction and a gift of Rs. 400 a year to 
Kanakmoni and a gift of one rupee a month for the service of the 
temple of Gopaleswar at Khagra. The first question is whether the 
Bengali words ‘sthir britt? (as a fixed britti or allowance) standing 
immediately before the verb maktar karilam (I have settled) 
should be taken with the verb as applying to both gifts or whether 
they apply only to the second gift. In our opinion the former is the 
natural way of reading the sentence and the clause may be translated 
as follows :— i 

“For. the promotion of my spiritual welfare I settle, as fixed 
brittis or allowances, to be received from generation to generation, 
Rs. 400 a year for the ‘nij seva? of Srimati Kanakmoni Debya, 
wife of my spiritual guide, and one rupee a month for the ‘seba’ 
of the temple of Gopaleswar at Khagra. ” 


In any case the words “from generation to generation” would 
seem to apply as well to the gift to Kanakmonj ag to the gift to the 





Vou. LVIİL] HIGH COURT, 


temple. In corroboration of this view there is evidence, which 
like the Subordinate Judge we accept, that the allowance was in fact 
paid after Kanakmoni’s death to her descendants, including Kamini 
Sundari, the adoptive mother of Upendra. 
A further question arises as to the meaning of the expression 
‘nij seva’. The Subordinate Judge is not very clear as to this, 
Prima facie, the language denotes that the allowance was for the 
personal maintenance or use of Kanakmoni and presumably of her 
heirs. The Subordinate Judge, as we understand him rejects this 
construction. The Sens have established at Berhampur a house or 
- temple for the worship of the deity Sri Radhaballav, more than one 
set of images of the deity and his consort appear to have been 
installed in this temple. The Subordinate Judge finds that at least 
one set of these images belonged to Kanakmoni and he comes to 
the conclusion that the words ‘nij seba’ denotesa gift to Kanak- 
moni and her descendants “for the worship of her idols at Radha- 
ballab’s žari. ” i 
This construction, though somewhat forced, is supported by para- 
graph 4 of the plaint which speaks of the enjoyment of the dritt 
by maintaining or carrying on with it the service of the deity Sri Sri 
Radhaballabh Deb Thakur. We will take it in the alternative that 
the allowance was to be received by Kanakmoni and her heirs either 
for their personal use or for the worship of the deity. 
The allowance is not charged on any immoveable property and 
two questions arise whether it was competent to the testator, to 
‘make a gift of this kind not limited to the life of the grantee but 
‘operating in perpetuity and if so whether the allowance was 
assignable. 


The first of these questions does not seem to have been argued 
‘in the trial Court in the form in which we have stated it and it was 
suggested rather than argued in the appeal before us. A question 
of a similar kind was discussed by the Madras High Court in Kaja 
of Ramnad v. Sundara Tevar (1). It was decided there, however, 
that the annuity was charged upon immovable property (1) (where 
the judgments of the High Court are mere fully given). We shall 
assume without deciding, that the question should be answered in 
“the affirmative. 


As to the second question, the defence has Leen taken through- 
out that assuming on the construction of the Will that the allowance 
is heritable, it is not transferable. The plaintif’s wife isa lady of 
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the family of spiritual guides of the Sens ; it is conceded that the 
plaintiff bimself is not in the line of Kanakmoni’s heirs, 

Now, we cannot accept the view of the Subordinate Judge that 
the allowance was a secular gift charged with the performance of 
religious duties unless he means that the whole was so, charged. 
The allowance was granted in its entirety either for religious pur- 
.poses or for the temporal needs of Kanakmoni and her heirs. It 
-must be borne in mind, however, ‘that in either case the gift was 
-expressed to be for the spiritual benefit of the testator. 

On the first hypothesis, a religious or spiritual office was created 
‘which could not be transferred for gain and such transactions as 


‘those between Upendra and the plaintiff would be invalid: Rajesheoar 


ve Gopeskwar (1); Nirad v. Shibadas (2). The transfer cannot be 
said to have been ‘for the benefit cf the deity. The plaintiff does 
-not seem to be fitted by his character to hold any priestly office, 


:We add tbat the defendants of course are not bound by the result 


of any litigation which may have occurred between the plaintiff and 
Upendra. 

Tf the allowance was for the personal use of Kanakmoni and her 
heirs, there is more difficulty. On this hypothesis the allowance was 
in the nature of an allowance for support or maintenance. The 


-question whether a right to maintenance is assignable or not came 


before Mookerjee and Carnduff, JJ, in Zara Sundari v. Saroda 
Charan (3). In the judgment delivered by Mookerjee, J., reference 
is made at p. 155 of the report to Vatdyanatha v. Eggia (4) as an 
illustration of the view that a right to maintenance which is herit- 
able is not a personal right and ought to be treated as also assign- 
able. We do not dispute the general rule or principle so laid down, 
but we are not prepared to say that it admits of no exception or 
that the wider principle which the learned Judge goes on to enun-" 
‘ciate is totally inapplicable to hereditory allowances for maintenance. 
“Tn our opinion”, says the learned Judge* “upon principle and 
‘apart from all authorities, when a question arises, whether a right to 
maintenance is assignable or not, the true test to be applied is, 
whether the intention of the grantor was to create a purely personal 
right to receive a certain sum of money in the grantee, or whether 
his intention was to create an interest in property, elther a fund or 


estate, which ought to be treated as alienable property.” In the 


(1) (1907) I. L. R. 35 Cale. 226 ; 7 C. L. J. 318 

(2) (1909) I. L. R. 36 Cale. 975. (3) (toto) 12 Č, L. J. t46: 
(4) (1907) I. L. R. 30 Mad. 279, 

? See p. 156 of 12 C. L. J.—Repi 
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present case the testator expected, as we have said, to obtain some civi: 
spiritual benefit by maintaining Kanakmoni and her heirs. Assum- 1920: 


.ing that the testamentary provision which be made for this purpose, Bishnu' Chandra ‘Sen 
offended no rule of Hindu law, we cannot suppose that he contem- Ra dhethushan 
plated the transfer of the allowance to strangers, including possibly Thakur, 
persons who were not Hindus. His legal representative might have TT sg 
set apart a fund sufficient to produce an income of Rs. 400 a year 4 
but could not in our opinion have been compelled to pay the corpus 
absolutely to Kanakmoni. If the allowance was not transferable by s 
Kanakmoni it would not be transferable by her heirs. Possibly the `>. - | 
distinguishing feature of the case is that whatever may be the pre- ai 
cise meaning of the words used by, the testator, they impart an 
element of religious trust,so that the beneficial interest is restricted n 
to the line appointed by the testator and will revert'to the'testator’s soro 
heirs when that line comes to an end. . _; ME wee 
Our conclusion is that such a Britti or - allowance as that with 
which we are dealing cannot be transferred. It follows that the 
defendants are not liable to the plaintiff for the arrears of the allow- 
ance which he claims and that the suit should have been dismissed. 
The appeal succeeds and .the suit is dismissed with costs 
throughout. 


D. K. R. i _ Appeal allowed ; Suit dismissed. 


Before Mr. Justice S. X. Guha and Mr. pasties Chale Bartley.: ps > 
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Endowment, deed of—Provision as to appointment, of Mutwallis—Committge 
appointed by! Government under the provisions of ‘the, Religious Endowments 
Act (XX of 1863), if can appoint’ Mutwalli for a term niih condition— 
Burden of proof—Appointment of Mutwalli for a term—Bona fide belief — 
Dismissal of Mutwalli=Succasitor to ne office of Mutwalli—Public policy, 


“Appeal from Original Decree No ‘248 of 1929, against the decree of Babu 
Gopeswar Banerjee, Subordinate Judge, and Court of Hooghly, dated the 21st 
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doctrine of, application of—Contract— Committee, if Corporation—Commilttee 
to be governed by rules applicable to Corporations—Difference between 
statutory Corporation and non-statutory Corporation—Ultra vires—Suit, 
maintainability of— Permanent injunction—Spectfic Relief Act (I of 1877), 
Sec. 42—~Death of some members of the Committee appointed under the 
Religious Endowment Act—Remaining members, if can continus the suit 

- —Estoppel. 
The Committee appointed by the Government under the provisions contained ın 
the Religious Endowments Act, act within their power in making appointments of 
Mutwalli for a term, with conditions “which were as much binding upon the 


person appointed as upon the members of the Committee. The properties of the ` ` 


endowment (being one to which section 3 of the Religious Endowments Act is 
applicable) are transferred to the Committee. The trust properties vest in the 
Committee in the sense that the control of the same is completely transferred to 
the members of the Committee under the law, The administration ot the 
endowment is also vested by operaticn of law in the Committee. The Com- 
mittee appoint trustee, manager or superintendent for the proper management of 
the endowment. The trustee, manager or” superintendent is an officer or servant 
of the Committee and is not a Mutwalli under the ordinary Mahomedan law. The 
position of a Mutwalli appointed by the Committee is that of a servant of the 
Committee and cannot have what Is called a free-hold in his office. 


The succession to the office of Mutwalli may be in accordance with the design 
of the donor, if he is alive, or if the intention of the founder cannot be ascer- 
tained from any established usage, then the appointment may be made by the 
executor of the founder, and failing all these, the pcwer of appointment is in the 
Court which represents the power of the Kazi. 


A person appointed as Mutwalli by the Committee cannot invoke under the 
provisions of the Mahomedan Law the powers of Mutwalli. 


Oridinarily the authority which has the power to appoint an officer, has 
also the power of dismissa 


Ram Charan Bajpai v, Rakhal Das Mookerjee (1) followed. 


The application of the doctrine of public policy must be within its recognised 
bounds and the doctrine could notin any way be applied to the cese of a con- 
tract as between the members of the Committee and the person appointed 
mutwall: by them. 


The doctrine of public policy will not be extended beyond the class of cases 
already covered by it and by no means could it be-said that the case of appoint- 
ment of a servant, Mutwalli or manager for a term for the mangement and 
administration of the endowment committed to its control by the members of 
the Committee, or laying down the term of service and conditions under which 
he could be discharged, falls within the cases to which the doctrine of public 
policy is applicable. 


The Committee are statutory bodies, and though they are not strictly 
corporations, their procedure in matters relating to management and adminis- 
tration, should be governed by the rules applicable to.regular corporations. The 


(1) (1913)1. L. R. 41}Cale «19 
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difference however, between a statutory corporation and a corporation which 
is not statutory, exists and must be recognised. The former has such rights 
and can do such acts only as are authorised directly or indirectly by the statute 
creating it, the latter, speaking generally, can do everything that an ordinary 
individual can do, unless restricted directly or indirectly ‘y statute. The acts 
directly authorised are such things as may fairly be regarded incidental to or 
consequential upon those things which are expressly authorised; and contracts 
entered into by a corporation created fora specific purpose are infra vires the 
corporation although not expressly mentioned in the statute under which it 
takes power. In determining, therefore, whether an act of a corporation is 
ultra vires or illegal), illegality approaches very near to, and in many cases is 
the same as ultra vires ; and the question is whether a particular act of a cor- 
poration is within the contemplation and power of the corporation. 

Defendant No 1 entered office of mutwall: or manager after having executed 
a registered agreement, dated the 1st March, 1926, as between himself and the 
Committee appointed under the Religious Endowment Act. It was mentioned 
in the agreement that “the appointment of Mutwalli (or Manager) will stand 
gocd for three years from the date of appointment’, during which time the 
Committee will be at liberty to dispense with the services of defendant No. 1 
without assigning any reason, by simply giving him three months’ legal notice 
to terminate his appointment as Mutwalli or Manager. On the 16th March, 
1926, the Committee exercised their power by asking him to vacate his office 
from rst July, 1926. This was followed by the appointment of defendant No. 
2 for a period cf five years. The defendant No.1 refused to vacate the office. 
The plaintiffs consisting of three members of the Committee appointed under 
Act XX of 1863, for the management of the Hooghly Imambarah, instituted 
the present suit for a declaration that the defendant No. 1 was \alidly removed 
from his office as manager or mutwalli of the Hooghly Imambarah, and that the 
defendant was validly appointed in his place. In addition to the declaration men- 
tioned, the plaintiffs prayed for a perpetual injunction restraining the defendant 
No. 1 from asserting his alleged right to the office, and interfering with the defen- 
dant No. 2 in the execution of his duties. Plaintiff No. 2 died before, and plain- 
tiff No. 3 died after, the filmg of the appeal to the Hon'ble High Court. The 
appeal was conducted by plaintrff No.1, President of the Hooghly Imambarah 
Committee of Management alone, the places of plaintiffs Nos, 2 and 3 not being 
filled up - 


Held, that the suit was maintainable and was not barred by section 42 of 
the Specific Relief Act as the primary relief claimed in the suit was for a perma- 
nent injunction against defendant No. 1. 


That ‘the suit or appeal by the surviving member of the Committee was 
maintainable as a Committee was not iso facto dissolved upon the death of one 
‘or more of the members. 


Raghunandan Ramanuja Das v. Bibhuti Bhusan Mukerjee (1) followed. 


That the contract entered by the Committee as regards fixing of period and 
conditions was within their power and was not ultra vires, illegal and void. 


(1) (911) I. L. R., 29 Cale. 304. 
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The power to appoint was expressly conferred by the statute; the power to 
determine the terms oi appointment was within the competency of the Com- 
mittee as agtatutory Corporation inasmuch as acts beneficial forthe purpose 
of the control of the endowment, the specific purpose for which the Corporation 
was created, were intra vires the Corporation. 

If the defendant No.1in the suit wasa person’ who could claim -to be in 
‘possession of the Hooghly Imambarah as a Mutwalli in accordance with the terms 
of the original endowment made by Hajee Mohamed Moshin on the 2oth April, 
1806, and if his position under the law was that of a Mutwalli under the Maho- 
“medan law, he'was not and could not be estopped from asserting his position 
‘as such. But as the said defendant was merely in the position of a servant 
entrusted by the Committee appointed under Section 7 of the Religions Endow- 
ments Act, 1863, with the management and administration of the Imambarah, 
and obtained possession of the same as such, his position was that of a licensee, 
ofa person in possession as a servant, and could not, as such, be permitted to 
-deny the title of the plaintiffs at the time when he was appointed and placed in 
possession of the Imambarah. 

“ The onus was on defendant No. 1 to show that the Committee had not acted 
“on a bonafide belief that the appointment of a Mutwalli for a term and not for life, 
“was necessary in the interest of the endowment confided to their care. 

The onus was on defendant No 140 show that the Committee had not, in 
dismissing him, acted on a bona fide belief that the dismissal was necessary in the 
interest of the endowment but had been actuated by some other and improper 
motive. 

Bkhavanishankar v Timmanna (1) ‘cllowed. 

An appointment ‘of a Mutwalli by a Committee was unknown to the Maho- 
medan law. 5 

Appeal by the Plaintiffs. 


Suit for declaration etc. 
The material facts appear from above and from the judgment. 


. . Messrs. Nasim Al: and Hira Lal Chakravarti for the 
Appellants. - 

Dr. Nares Chandra Sen Gupta, Messrs. A. Quasem and 

Dipendra Mohan Ghose for the Respondents. ; 
C. A. V. 

The judgment of the Court was as follows : 

This appeal has arisen out of a suit instituted by the plaintiffs, 
appellants, as the members of the Committee forthe management 
of the Hooghly Imambarah, appointed under Act XX of 1863 
(I. C.), for a declaration that the defendant No. 1, respondent, 
has been validly removed from his office as Manager or Mutwalli 
of the Hooghly Imambarah, and that the defendant No. 2 has been 
yalidly appointed in his place. In addition to the declaration 


(1) (19¢6) I, L. R. 30 Bom. 508. 


i 


Vou. LVITL] f HIGH COURT. , 


mentioned, the plaintiffs in the suit prayed for a perpetual injunc- 
tion restraining the defendant No. 1 from asserting his alleged 
„tight to the office, and interfering with the, defendant No. 2 in the 
execution of his duties. ‘The suit was dismissed _by the Subordi- 
nate Judge, in whose Court it was instituted, on the 21st. May, 
1929; and this appeal was preferred by three out of the five ori- 
_ginal plaintiffs in the suit. One of the plaintiffs, plaintiff No. 2, 
died before this appeal was filed; plaintiff No. 3 died after the 
filing of the appeal to this Court. 

, The history-of the litigation has "to be ‘stated in some detail, 
-in view of the nature of the controversy between the parties. Hajee 
Mohamed Moshin, a name writ lirge in the annals of Bengal, 
,executed a deed of appropriation or endowment, on the goth 
April, 1806, conveying certain properties, yielding a very lirge 
income, to two Mutwallis named Rajib Ali Khan and Shakur 
‘Ali Khan in trust for certain purposes. For the purpose 
_of the present case, we are concerned With the income out 
of properties devoted to what is described as religious or: pious 
purposes. ‘The different purposes of the trust were mentioned by 
the founder of the endowment under three heads : (1) -three-ninths 
„on religious ceremonies and the upkeep of the Imam’ arah at 
_ Hooghly (1I) two-ninths on emolument of the Mutwallis ; and (IIL) 
four-ninths in maintaining establishment, and paying certain pensions. 
The Mutwallis, appointed by the founder of the endowment were 
.given the power to appoint their successors. The trust so created 
was carried into effect, and Haji Mohamed Moshin died:in the year 
1813, when the two Mutwallis appointed by him were ın possession 
of the endowed properties. Inthe same year Shakur Ali Khan, 
cone of the Mutwallis, was seriously ill, appointed his son Baker 
Ali Khan, Mutwalli in his place, and died in the next year. Rajab 
Ali Khan and Baker Ali Khan, who acted as joint Mutwallis, were 
dismissed by the Boarl of Revenue by virtue of powers conferred 
„upon the Board by Regulation XIX of 1810, and one Syed Ali 
„Akbar Khan was appointed sole Mutwalli, in the year 1818, of the 
Imambarah and the religious ceremonies connected therewith. 
The Government thereupon substituted one trustee for. two Mut- 
wallis appointed by the original deed of endowment, thereby sub- 
stantially altering the original idea of having two Mutwallis. In 
the year 1825, Wasiq Ali Khan, claiming Mutwalliship under a 
nomination by his father, Rajab Ali Khan, brought a suit, impugn- 
ing the right of the Boar of Revenue to,dismiss Mutwallis, and 
claiming the right of his father to nominate him as the successor 
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Mutwalli. The case of the Government as stated before the Court 
in Wasik Ali Khan’s suit, was that the case was ofa public trust, 
or a religious endowment, which properly came within the intent 
and scope of Regulation XIX of 1810, under Section 13 of which 
the Revenue Authorities and local Agents had full power, on proof 
of corruption on the part of the incumbent trustees, to appoint 
others in their stead. In the case, the Board of Revenue with the 
sanction of the Governor-General in Council on full proof of corrup- 
tion, incapacity, and dishonesty, appointed Ali Akbar Khan to the 
office of Mutwalli. The Government’s case further was that Rajab 
Ali Khan hadno power to appoint a successor. The case came 
up to the Sadar Dewani Adalat (6 S. D. A. 130). The plaintiffs’ 
suit was dismissed. The finil decision was passed by the Sadar 
Dewani Adalat in September, 1836. The learned Judges held 
that the trust created by Haji Mohamed Moshin was of the nature 
of a Towleeutmi-ul-waseeut or iestamentary trust (per Mr. Barwell 
and per Mr. Smith)$ that the Board of Revenue under the autho- 
rity vested in the Government and delegated to the Board by 
Regulation XIX of 1810, had the power to remove a Mutwalli 
on sufficient grounds, and that power was rightly exercised. On 
such dismissal, the office of Mutwalli became vacant (per Mr. 
Smith). It was further hell that under the terms of the original 
trust deed, the endowment could not have been excluded from the 
control and superintendence of the Board of Revenue who possessed 
the right of control over such establishment. Under the provi- 
sions of Sections 8,11, 12 and 13 of Regulation XIX of 18176, 
Rajab Ali Khan had no power to appoint a successor in his 
stead without the knowledge and consent of the Revenue, 
Authorities (per Mr. Money). In the year 1836, the Board of 
Revenue dismissed Syed Ali Akbar Khan, whom they had appoin- 
ted in 1818; and one Syed Keramat Ali was appointed to the 
Mutwalliship of the Hooghly Imambarah in January, 1837. Kera- 
mat Ali held the office until the year 1875. Before the appoint- 
ment of Keramat Ali to the office of Mutwalli, one Moulvi Zynud- 
din was placed in charge of the office after the dismissal of 


-Syed Ali Akbar Khan in 1836. The history of the office 


shows that after the dismissal of the Mutwallis holding office 
under the deed of endowment, one-ninth of the income of the 
endowed properties was assigned to ‘“the Agent or Mutwalli 
appointed by the Government”, to administer the affairs of the 
endowment. The Gcvyernment in official correspondence of the 
years 1836 and 1863 using the words Mutwalli, Agent and Superip- 
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tendent in the same sense with ieference to the person placed 
in charge of the Imambarah. Tbe Religious Endowment Act, 
Act XX of 1863, was passed; and it receivei the assent of the 
Governor-General on the roth March, 1863. The enactment re- 
quired, by Sections 3 and 7, the local Government to appoint a 
Committee to exercise the powers conferred on the Board of 
Revenue by Regulation XIX of 1810, in the matter of the power 
of appointment to a vacancy in the office of a trustee, Manager 
or Superintendent, conferred upon the Board by Section. 14 
of the Regulation. In 1875, Moulvi Ashrafuddin Ahmed was 
appointed by the Government inthe place of Keramat Ali, as 
the Committee ‘under the new enactment of 1863 had not been 
appointed till the time of appointment 0f' Keramat Alis successor 
came. Keramat Ali wanted to nominate his successor, but his 
claim was rejected by-the Government ; and it was pointed out 
to Keramat Ali that he had no right to appoint his successor. 
The Committee appointed by the Government under Act XX of 
1863 began to function from July, 1875 ; and Ashrafuddin Ahmed 
was recognised as Mutwalli by the Committee. Ashrafuddin Ahmed 
claimed the right to nominate his successor and the claim appears 
to have been accepted by the Government. The Government’s 
action in this behalf was challenged by the Committee, and ulti- 
mately Ashrafuddin Ahmed continued to be the Mutwalli till 1916, 
when he retired. In view of the right claimed by Asbrafuddin 
Abmed in the matter of nominating a successor, the Committee had 
for the purpose of settling a dispute, to grant a pension as also a 
bonus to the retiring Mutwalli. The Committee after this, decided 
in 1916 to appoint Mutwallis for aterm; and in consonance with 
that decision appointed Syed Mohamed Raziuddin as Mutwalli in 
1916 for the period of three years, with the stipulation contained 
in a registered agreement, that it would be competent for the Com- 
mittee to dismiss the Mutwalli, on giving him three months’ notice, 
without assigning any reason for dismissal. On the expiry of the 
period for which Raziuddin was appointed, he was granted an 
extension of service for one year. In 1920, Syed Ali Kazimaini was 
appointed on the same terms and conditions as those under which 
Raziuddin was appointed in the year 1916. Raziuddin thereupon 
instituted a suit against the n embers of the Committee for a declara- 
tion that he was a Mutwalli under the Mahomedan Law, and as 
such could not be removed by the Committee, that the agreement 
executed by him was illegal. Raziuddin also prayed for a perma- 
nent injunction restraining the members of the Committee and their 
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sod nominee Syed Ali Kazimaini from interfering with him in the dis- 


1933. charge of bis duties as Mutwalli. The trial Court, as also the Court 
Prince Ghoam OF” appeal in its judgment passed on the 25th of March, 1920, 
Hossain Shah refused the prayer for injunction ; and it was held by the Court of 
“Syed Altaf appeal that the restriction clauses in the agreement under which 

Hossain. Rsziuddin was appointed Mutwalli, could not be held to be illegal 

25 and void, as contended by the plaintiff Raziuddin. After the expiry 
of the term of three years for which Syed Ali Kazimaini was 
appointed Mutwallt by the Committee, the defendant No. 1 Syed 
Altaf Hossain was selected, and appointed as Mutwalli, with effect 
from the rst March, 1923. There was an advertisement for the post 
of Mutwalli of the Hooghly Imambarah, on the roth December, 
1922, inviting applications for the post; term of appointment was 
mentiored as three years, with option to the members of the Com- 
mittee fora further period of three years; the emolument of the 
post was mentioned as Rs. 300 per mensem the minimum, under 
certain terms and conditions. The defendant No. 1 entered office 
after having executed an agreement, dated the rst March, 1923, as 
between himself and the Committee, wbich agreement was duly 
tegistered. Five conditions were specifically and definitely men- 
tioned in the agreement. The salary agreed upon was stated and it 
was mentioned that “the appointment of Mutwalli (or Manager) 
will stand good for three years from the date of appointment”, 
during which time the Committee will be at liberty to dispense 
with the services of Moulvi Syed Altaf Hossain without assigning 
any reason, by simply giving him three months’ legal notice to 
terminate his appointment as Mutwalli (or Manager). “The said 
Moulvi Syed Altaf Hossain will be at liberty to resign his appoint- 
ment without assigning any reason whatsoever, or by simply giving 
three months legal notice to vacate his appointment as Mutwalli (or 
Manager) of the said Imambarah.” Before the expiry of the three 
‘years’ term, there was another agreement diafted, and it was 
approved by Syed Altaf Hossain, on the 17th January, 1926; the 
agreement contained the terms of appointment ; and the terms were 
the same as those contained i in the registered agreement of the tst 
March, 1923. It appears from a letter addressed to the Committee 
by Syed Altaf Hossain on the 2nd February x926, that he (Syed 
Altaf Hossain) thanked heartily, the members of the Committee for 
| appreciation of his services by re-appointing him of their free will for 
a second period of three years. He was willing to enter into a 
“fresh agreement embodying the terms and conditions, the draft of 
which had been signed by the members of the Committee and him- 
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self. It was pointed out to the Committee that the prevision relat- 
ing to the three months’ notice for dispensing with service, without 
assignment of reason, was, to say the least of it erroneous; 
it was said however that if the Committee did not fall in with 
that view of the matter, he (Syed Altaf Hossein) did not wish 
to go against the wishes of the Committee for the sake of doing 
some more service to the cause of the holy shrine and sacred 
trust. Eventually Syed Altaf Hossain complied with the wishes 
of the Committee that he should make over charge of his office 
in the evening of the 28th February 1925, the day on which the 
first term of his appointment came to an end, and take charge 
again early next morning entering upon this office for a second 
time. Soon after on the 16th March, 1926, the Committee appear 
to have exercised their power to dismiss the Mutwalli, by asking 
him to vacate office with effect from the rst July, 1926; and that 
was followed by the appointment of the defendant No. 2, Syed 
Ajaz Hossein Jafri as Mutwalli for the period of five years. The 
defendant No. 1 refused to vacate his office, and the position taken 
up by him gave rise to the suit out of which this appeal has arisen. 
The case. of the defendant No. x on the merits was, that he was 
a Mutwalli under the Mahomedan Law, and could not be removed 
by the Committee. The agreement under which he entered office 
in the year 1923, was characterised as fraudulent, which was not 
binding on the defendant; and- that the defendant pleaded that 
there was no ground for his dismissal. There was also the plea 
raised by the defendant No. r that the suit was not maintainable 
in the form in which it was instituted. The appeal to this Court 
against the decision of tbe trial Court, dismissing the suit on the 
merits, has also been characterised as an appeal infructuous and 
incompetent, as the members of the Committee of management 
are not represented in the same, and for the further reason that 
one of the plaintiffs died during the pendency of the suit, and 
another plaintiff died during the pendency of the appeal to this 
Court: ‘It is necessary that the plea in bar, raising the question 
that the suit was not maintainable, has to be taken into considera- 
tion first. As has been observed by the trial Court, the plaintiffs’ 
suit was not barred by any òf the provisions contained in Section 42 
of the Specific Relief Act, and regard being bad to the’ nature and 
scope of the suit, we are clearly of opinion that the primary relief 
claimed in the suit: was for a permanent injunction against the 
defendant No. 1, in the matter of his cqntinuing: in ‘office. as the 
Mutwalli of the Hooghly Imambarah. .The reliefs claimed by the 
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Civar. „plaintiffs in the suit were such as ‘made the .defendant’s .plea’ that 
1953. ‘the suit was not maintainable in the present form. in our judgment 
~—— 


_wholly,.untenable, and -the decision of this Court in the case of 


Prince Gholam , 

Hossain Shah Deobrata Keor v. Kedar Nath (1) on which very great reliance 

; Syed Altaf -was placed on behalf of the-defendant No. 1. eee has no 
- Hossain. application to the case before us. 


— 


The effect of the death of one of the plaintiffs i in the suit during 
the pendency of the suit in the trial Court and of the death of 
another, when the appeal to this'Court was pending, arises for — 
„consideration next. In view of the provisions contained in the” 
Religious Endowments Act (XX of 1863) which govern the rights 
of the parties in the case, a suit by the surviving members of .a 
Committee appointed. by. the Government under Section 7 of the 
Act is maintainable and we are in agreement with the view taken 
by the learned Judges in the decision of this Court in the.case 
of Raghunandan Ramanuja Das v. Bibhuti Bhushon Mukherjee (2) 
that a Committee is not tfso facto dissolved when one of its mem- 
bers dies. In the above view of the case, there is.no such defect 
in the appeal as preferred to this Court, which could sustain 
the plea raised, by the defendant respondent that it had become 
infructuous on the-death of two of the members of the Com 
mittee. d 
, + The substantial question in suis in the case related to 
the position of the defendant No, x respondent, under. the .law ; 
whether the defendant was a Mutwalli under the Mahomedan Law. 
Subsidiary to this general question were the questions whether the. 
appointment of a Mutwalli for a limited period was legal and valid; 
whether -the agreement under which the: defendant No. 1 came 
into office. was a valid and binding agreement between the parties ; 
could. the Committee appointed under Section 7 of the Religious 
‘Endowments Act (XX of 1863) legally dismiss a Mutwalli without 
assigning any reason, as provided by the agreement. ` 

The ‘determination of the main question in the case depends 
on the scope and operation ofthe two enactments relating to public 
religious. endowments : Regulation XIX of 1810 and Act XX of 
1863, by which the ares Regulation was in course of: time, 
-superseded. The superintending authority over religious endow- 
ments exercised by the old rulers-of the country passed tothe, 
‘British Government ; and the Bengal Regulation XIX-of 1810, 
defined the manner in which the power of the Government was 


ww (1912) 1. L: R. 39 Calc, 704a 
(2) (r911) I. E. R. 29 Calc. 304. 
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to be exercised. The preamble to-the Regulation declared the 
duty of the Government to provide that all such endowments be 
applied according to the real intent and will of the grantor: The 


‘Government by promulgating the-Regulation of 1810 framed a 


general scheme for the better management of the institution, The 


“general superintendence of the endowments was vested in the 


Board: of -Revenue, and the regulation authorised the Board of 
Revenue to appoint local agents (Sections 7 and 8 of Reg. XIX 
of 1810). The authority to remove for just cause was recognised 
and the authority to remove was considered to be impliedly given 
as proper incident to the principal duties and -responsibilities of 
the Board of Revenue [see Chinna Rangaiyangar v. Subbraya 
Mudak (1)). ‘The powers of the Board of Revenue, were, in fact, 
the sovereign powers of the Government, in regard to the manage- 
ment and superintendence of endowments taken charge of, by the 
Government. The Government, after assuming control of the 
endowment created by Haji Mohammed Moshin, dismissed the 
Mutwallis in possession, owing to misappropriation of funds ; Akbar 


“Ali was appointed an agent of the Government, thus substituting 


one agent for two Mutwallis, to administer the affairs of the endow- 
ment ; a litigation ensued which was concluded by the decision 


‘of the Sadar Dewani Adalat, Bengal, the position taken by the 


Government in regard to the endowment having been accepted by 
the final Court of appeal, in the year 1836, the plea adva nced 
by the plaintiff in the suit; claiming to have derived title through 
one of the original Mutwallis mentioned in the deed of endow 
ment, having been negatived. The decision of the question of the 


` right to appoint a successor Mutwalli was against the plaintiff in the 
‘suit, and in favour of the Government. The powers vested in the 
“Government were being exercised by the Board of Revenue under 
‘sections 13 and r4 of the Regulation XIX of 1810 in the matter 


of appointment of -Mutwallis described in various correspondence 
as agent or Mutwalli; the appointment of a secord Mutwalli as 
provided’ by the deed of endowment was effectively done away with. 
In the year 1863, the Regulation was replaced by Act XX of 1863. 
The property in the possession of the Board of Revenue was trans- 
ferred to a Committee. Under-the enactment, the Committee 


“appointed under section 4 was to have the same powers that the 


Board of Revenue had under Regulation XIX of 1810, the powers 


“being of supervision and control. The object of Act XX of 1863 


was, as clearly indicated in tbe preamble, to relieve the Board of 
(1) (1867) 3 Mad, H. C.R: 394 (337). 
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Reve nue and-the local agents from, all duties imposed by Regu- 
lation XIX of 1810, in respect of superintendence, of religious 


-establishments, the appropriation of their: endowments, the 


preservation of buildings connected therewith, and the appointment 
of trustees and managers; or connected in any way with the 
management of such establishments ;. and by the provisions con- 
tained in Sections 7 and 12, all those duties in the case of religious 
endowments to which Section 3 applied, were fully transferred 
tothe Committee appointed by the local Government, “to take 
the place and to exercise the powers of the Board of Revenue and 
the local agents”. The effect of the enactment was to confide to 
them to exercise the same powers as the Board of Revenue, and 
under Act XX of 1863, the power to suspend’ or remove a Mutwalli 
for just cause which was properly incident to the principal duties 
and responsibilities of the Board of Revenue under Regulation XIX 
of 1810, was impliedly given. It is to be. noticed that by the pro- 
visions of the Act, as contained in Section 12 applicable to cases 
coming within Section 3 of the Act, the Committee was'to be appoin- 
ted for the superintendence of the religious establishment, and for 
the management of its affairs, the powers of the Committee were not 
merely powers of supervision and control. It is further to be no- 
ticed in this connection that the trustee, manager or. superintendent 
of the-religious establishment appointed by the Committee could 
have no possession strictly so called. The property was vested 
in the Committee, the trustee, manager or superintendent could 
have no legal. property vested in him, he being only an agent or 
servant of the Committee. His was only the custody or manage- 
ment of the property acting under the supervision and control of 
the Committee. The Committee could always under the law take 
over such custody or management from the trustee, manager or 
superintendent appointed by it, provided they act in the interest 
of the institution ; in the exercise of the powers vested in them by 
law, as contained in the Religious Endowments Act (XX of 1863). 
As provided by Section 12 of the Act, the property is transferred 


.to the Committee, and all powers previously exercised by the Board 


of Revenue or local agent for the recovery of land or other property 
transferred, were exercisable by the Committee from the date of 
transfer. The position thus indicated, was considered by this 
Court in the case of Bhima Rout y. Dasarathi Dass (1), and we 


(1) (1912) 1. L. R. 40 Cale. 393; 17°C. L. J. 183. 
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are in agreement with the observation made in the judgment to the 
effect following, * 

Section 3 deals with cases in which, at the time of the com- 
mencement of the Act, the religious establishment was an institution 
in which the nomination of the trustee, manager or superintendent 

.theteof was vested in or might be exercised by the Government 


and the nomination of such trustee, manager: or .superintendent | 


was subject to the confirmation of the Government. In cases 
covered by Section 3, the coursejto be followed is outlined in Sec- 
tions 7, 8, 9, 1c, rr and 12. The trustee, manager.or superinten- 
dent was put under the control of the Board of Revenue, and 
. Subsequently under the control of the Committee under the 
Statute. 

Reference may usefully be made in this connection to the 
observations of their Lordships of the Judicial Committee of the 
Privy Council in Vidya Varuthi Thirtha v. Balusami Ayyer (1). 
“In r8ro the British Government had assumed control of all public 
endowments, Hindu and Mahomedan, and placed them under the 
charge of the Board of Revenue. In 1863 the Government con- 
sidered it expedient to divest itself ot the charge and control of 
these institutions, and to place them under the management of 
their own respective creeds. With this object, Act XX of 1863 
was enacted, a system of committees was devised to which were 
transferred the powers vested in Government for the appointment 
of managers, trustees and superintendents ; rules were enacted to 
ensure proper management, The Act contains no definition of 
the word ‘trustee’ it uses indifferently and indiscriminately the 
terms ‘manager, trustee or superintendent,’ clearly showing that 
the expressions were used to connote one and the same idea of 
management. After the enactment of 1863, the Committee to 
whom the endowments were transferred, were vested, generally 
speaking, with the same powers as the Government had possessed 
before in respect of the appointment of ‘managers, trustees and 
superintendents’.” To the above observation may be added the 
opinion expressed by Sir John Wallis, C. J. in the decision of the 
Madras High Court in the case of Gobindaraja Mudaliar y. 
Subapathi Mudaliar (2) that “the powers which had been given 
to the Board of Revenue by the Regulation and which were con- 
ferred upon the committee by Act XX of 1863 were exceedingly 
„yide, and enabled them to appoint or to make such other provision 


*See p. SToflL.R go Cale. 323—Rep. 
Ky (2921) L. R. 481. A. 302. - 12) (1920) 61 I. C, 783. 
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cof'the trust, management and superintendence, as might to them 
seem fit, with reference to the nature and conditions of the endow- 
-ments.” In the present case, as it would appear from the narration 
‘ofthe .history of appointment of Mutwallis. the Committee, ‘in 
view. of the past history, and regard being had to the fact that the 
Mutwallis, successively appointed to the Office, never ceased to 
assert their right :to. continue in their office, and the right to 
«nominate their successor, considered-it necessary to fix a definite 
-period. for: which the Mutwalli of the Hooghly Imambarah was 
-to.hold office. ‘It is difficult to hold that regard being had to the 
tpast history, the decision of the Committee was one which was not 
ta the interest of:the endowment concerned. Successive holders of 
the office, in assertion of their rights, forced the Committee.to face 
litigation, or-settle: the matters in'‘controversy, on terms which meant 
.expenditure‘ of funds -of the.endowment ; and in the case of 
vAshrafuddinAhmed, the-settlement'of dispute entailed a recurring 
.charge on-the endowment in the shape-of a monthly pension-for a 
“number of years. On the materials before us, we have come to the 
-conclusion-that-the decision arrived at by the “Committee that the 
office of the Mutwalli of the. Hooghly Imambarah could .be held 
‘only for a fixed period of time, was a propet' decision on the facts, 
(and in the circumstances of the case. The-Committee had the 
-power'in. them, vested under the law, to decide that the tenure of 
office of a Mutwalli was to continue so long as its continuance was 
not inconsistent with the interest of the endowment. ‘The question 
-was whether the Committee had acted.on a dona fide belief that the 
appointment of a Mutwalli for-a-term, and not - for-life, was neces- 
sary in'the interest 'of the endowment confided to their care, or had 
-it been actuated by some improper motive. The onus was on the 
.defendant ‘No. “x tin, the suit to show that the Committee had not 
acted on a ġóna fide belief; and there is nothing before us with 
"yeference to which-it could ‘be held that the action of the Committee 
-in this. behalf, decided -upon -in the year 1916, was not bona fide, 
and-in the interest-of the endowment. Appointment was to be made 
‘subject to good behaviour, and to competence to carry out the duties 
of the office. This has been the policy. of the Committee from 1916 ; 
-some of the Mutwallis had to be dismissed and others- had to be 
-pensioned. It requires to.be mentioned in this’ connection, that 
athe powers :of-the Committee appointed under Act'XX of. 1863 are 
.not the powers exercisable under the general‘ Mahomedan Law -in 
the matter of appointment of Mutwallis and not the powers exercised 
by the creator of the endowment himself, but by the..power. vested 
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in “the Ruling Power, ` “the power exercised by the’ ‘Board’ of Revenue 
under Regulation XIX of 1810, and the power conferred upon ‘thie 
Committee under the Religious Endowments Act (Act XX of 1863). 
The Mutwallis appointed under the Regulation had no power to 
appoint, their successors. This was tbe scheme followed by the 
Board of Revenue, in supersession of the general rule, of Maho- 
medan Law, and of the scheme’ outlined in the ‘deed of éndowment 
executed by Haji Mahomei Moshin in 1806. After the endowment 
vested in the Committee, under Act XX `of- 1863, the scheme of 
appointing Mutwallis ‘without terms and conditions attached to the 
appointment, proved to be detrimental to the interest of the endow- 
ment, and it was therefore decided in the year 1916 that the tentire 
in office of the person entrusted’ with the internal management of 
the Hoogly —Imambarah, was to “be for a fixed period.’ In our 
judgment, it appears to be clear that the position is that’ the 
Mutwalli in the case before us did not’ hold office as a ‘Mutwalli 
under the general Mahomedan Law, or in accordance with the terms 
of the original endowment. Asa person “plated in‘charge of the 
internal administration of the Imambarah, he was an officer of 
Committee appointed by the Government, in the case of an endow- 
ment to which section 3 of the Religious Endowments Act (XX of 
1863) was applicable ; and could not under the law exercise any 
right, or have any power under the law, extepting ‘those delegated’ 
to him by the Committee as a trustee or manager or superintendent, 
as mentioned in the Act." The position of a Mutwalli appointed by 
the Committee is that of a servant of the Committee and he cannot 
have what is called a free-hold in. his office. In the case before us, 
as in all cases falling under section 3 of the Religious Endowments 
Act, the Mutwalli cannot claim the same position of a trustee.under 
section 4 of the Act; and it could not be claimed by the Mutwalli 
thatthe Committee could’ have no powerin them to dismiss him, 
but would have to seek the intérvention of the Courts in that behalf. 
In our judgment, the correct position was indicated’ by Davies, J. 
in Seshadri Ayyangar v. Nataraja Ayyar' (1), that the control of the 
Committee was the control over a subordinate, thé tase being 
parallel to the case’ of a master afd! servant. -The powers‘of the 
Gommittee are ‘derived from the ‘suprente or sovereign power: of 
Government, and they were free to deal with a servant ‘appointed 
by them, ` according to the terms of employment, 'and were algo free 
to remove the recalcitrant trustee appointed for a ‘fixed period, 


without assigning reasons for such removal, in consonance “wth the ` 
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terms of service. It would not, in our judgment,’ be right to hold 
that the Committee must go to the Government or come to the 
Judge with their case for orders, as has been held by the trial Court 
in this case. The Mutwalli in the present case was not a Mutwalli ' 
holding office under the terms of the original deed of endowment, 
executed by Haji Mahomed Moshin, and was not a Mutwalli under 
the general Mahomedan law, with the power to nominate or appoint 
his successor, 

The question for consideration next, is whether the agreement 
executed by the defendant No. 1in favour of the members of 
the Committee of management was valid and binding. Was the 
defendant estopped from raising the question ? 


The question of estoppel, as a question of law, as raised in the 
case on behalf of the plaintiffs appellants in this Court, does not, 
in our judgment, require any elaborate discussion. If the defendant 
No. 1 in the suit was a person who could claim to be in possession 
of the Hooghly Imambarah as a Mutwalli in accordance with the 
terms of the original endowment, and if his position under the law 
was that of a Mutwalli under the Mahomedan Law, he was not and 
could not be held to be estopped from asserting his position as such. 
If on the other hand, the defendant was merely in the position of 
a servant entrusted by the Committee appointed under section 7 of 
the Religious Endowments Act, 1863, with the management and 
administration of the Imambarah, and obtained possession of the 
same as such, bis position was that of a licensee, of a person in 
possession as a servant, and could not, as such, be permitted to 
deny the title of the plaintiffs in the suit at the time when he was 
appointed and placed in possession of the Imambarah. As we have 
indicated above, the defendant No. 1 could not under the law claim 
the position of a Mutwalli under the terms of the original endow- 
ment and be could not further claim to be a Mutwalli under: 
the Mahomedan law. The question then arises, if the defen- 
dant No. x in the suit was a mere servant or licensee of 
the Committee. Although indication has already been given of 
our view of the matter, it is necessary to deal with the agree- 
ment and the terms of the employment under which the 
defendant came to be in the possession of the Hooghly, 
Imambarah. The facts bearing upon this part of the case, have: 
been referred to already. The defendant answered to an advertise- 
ment for post of a Mutwalli under certain terms-and conditions, 
by an application to the Committee for his employment. The 
Committee appointed the defendant, regard being had to his quali- 
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fications for holding the office. The defendant assumed charge of 
the office, after having execute] a document called an agreement 
which was duly registered ; in this document, the office to which 
the defendant was appointed was specifically mentioned as 
“ Mutwalli (or Manager) and there were the five terms and condi- 
tions contained inthe document to which reference has already 
been made. The agreement has been characterised by ‘the trial 


Court asa {fraudulent thing”. It was, according to that Court, a’, 
t 8 6 


a fraud upon the gentleman appointed and it was not itherefore 
valid ani binding. The reason assigned for such a conclusion 
appears to be that the Committee had no power to appoint and to 
dismiss a Mutwalli ; that “ the tenure of a Mutwalli is a life tenute ”; 
thatit wasa fraud upon the holy institution, if not on the founder. 


The position of a Mutwalli whom the Committee had the power 


to appoint has been dealt with above, and we are unable to see how 
the appointment of Mutwalli fora term, and with conditions of 
service, was a fraud upon the endowment of which the Mutwalli 
was appointed manager, subordinate to the Committee ; the position 
of the Mutwalli so appointed by the Committee, could not be held 
to be that of' a Mutwalli under the terms of ‘the original endowment 
andhe was not a Mutwalliin the ordinary sense of the word under 
the Mahomedan law. A Mutwalli could under the Mahomedan law 
be appointed by the creator of an-endowment ; a Mutwalli could be 
appointed or nominated by an outgoing Mutwalli, under the 
Mahomedan law, as his successor-in-office, but appointment of a 
Mutwalli by a Committee,’ brought into existence by the statutory 
provisions contained ‘in the Religious Endowments Act, 1863, was 
unknown to the Mahomedan law, and the line of reasoning adopted 
by the trial Court, for holding that the defendant No. ı was a 
Mutwalli under the terms of the original endowment, and further 
that he was a Mutwalli under the general Mahoimedan law, does not 
commend itself to us. On the question of fraud said to have been 
practised on the defendant, reference may usefully be made to 
certain facts deposed to by the defendant himself; he joined the 
post of the Mutwalli of the Hooghly Imambarah in 1923; there 
was an advertisement for the vacancy and he got it; the last post 
he held was that of first Talukdar under the Nizam of Hyderabad, 
popularly called District Magistrate there ; he retired on pension 
from that service. Reference may also be made in this connection 
to a letter already noticed written by the defendant dated the and 
February, 1925, to the Members of the Committee of Management 
of the Hooghly Imambarah, in which he heartily thanked the 
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members of the Committee for appreciation of his services by 
reappointing him for a second period of three years, he was willing 
to enter into a fresh agreement with the members of the Committee 
embodying the terms and conditions, the draft of which had been 
signed by himself, In the letter which is Ext. K(s) in the case, 
mention was made of the ceremony to be performed on the eve of 
the 28th February, and again on the next morning, and to the pro- 
vision contained inthe draft agreement, relating to three months- 
‘notice to dispense with the Mutwalli’s service, without any reason 
for doing so; and it was stated that the writer of the letter did not 
want to go against the wishes of the Committee if they did not 
agree with his view that such provision was, “to say the least erro- 
neous.” On.the above materials, apart from anything else, it was 
not, in our judgment, open to plead fraud on the part of the mem- 
bers of the Committee in regard to the matter of the defendant’s 
entering into the duties of his office as the Mutwalli of the Hooghly 
Imambarah, under terms and conditions which were not challenged 
by the defendant at any time whatsoever, before the Committee 
considered it necessary, in the interest of the endowment to remove 
the defendant from the office. A person in the position of the 
defendant No. 1 who had held responsible office in the Nizam’s 
State, did not at any time before filing his written statement in this 
case, take up the definite position that he executed an agreement 
under a misapprehension, in the Jona fide belief that the Committee 
had the authority to appoint a Mutwalli for a term, and that be was 
in complete ignorance of the terms of the Wakfnama of Haji 
Mahomed Moshin ; that the agreement was absolutely illegal and 
void ; it was not at all binding upon him. The position so taken up 
by the defendant is not maintainable under the law, regard being 
had to the provisions of Regulation XIX of 1810 and Act XX of 
3863 ; and the position is wholly unsustainable, upon the facts and 
circumstances of the case. A person who has held office under a 
registered agreement, for a period of three years, on certain terms 
and conditions, and who had unreservedly accepted a fresh tenure 
of office on the same terms and conditions, could not be heard to 
say that he was not bound by the terms of his service; that the 
terms were not binding on bim, at a time when his employers had 
acted strictly under the terms of service, in discharging him from 
service. The reason for the action taken by the Committee was 
specifically mentioned by the plaintiffs in the suit in the following 
manner: “Thereafter it having come to the notice of the Com- 
mittee that the defendant Nu. 1 was trying to assume powers which 
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did not fully belong to him and to act to the detriment of the 
Imambarah, and in disregard of the control of the Committee, ih 
such a way as to impair the ultimate responsibility of the Committee 
for the welfare of the institution, gave him notice on the 16th 
March, 1926, asking him to vacate the office, with effect from the 
first of July, 1926. ‘That the Committee came to know also of many 
acts of misfeasance, malfeasance of duty on the part of the defen- 
dant No. r and of misappropriation and malversation of the ‘funds 
and monies of the Imambarah.” It is apparent that the appoint- 
ment of the defendant No. 1 for a term was, as has been pointed 
out already in the interest of the endowment, whereof the Committee 
were the Trustees. The dismissal was also, on the face of ‘it, 
necessary in the interest of the endowment. It was for the 
Committee to exercise their own judgment as to whether these 
interests were impaired by the defendant’s continuance in office. 

The onus was on the defendant to show that the Committee 
had not, in dismissing him, acted on a Jdonajfide belief that the 
dismissal was necessary in the interest of the endowment but had 
been actuated by some other and improper motive. [See in this 
connection the judgment of Sir Lawrence Jenkins, C. J. in Bhavani- 
shanker v. Timmanna, (1)|. The onus was not discharged by the 
defendant in any way; and the inspection report, Ext. M. in the 
case, dated the 3rd May, 1925, signed by two members of the 
Committee, contains nothing which goes against the action taken 
by the Committee the following year, for the discharge of the 
defendant No. x from the cffice held by him. The dismissal of 
the defendant No. 1 was followed by the appointment of the defen- 
dant No. 2 by the Committee to succeed him. The defendant 
No. r however would not vacate possession of the Imambarah, 
and would not on any account make over charge to the person 
appointed to be his successor; although in the judgment of this 
Court, passed on the 18th June, 1928, in a case in which the ques: 
tion of appointment of defendant No. 2 as the Mutwalli, was 
directly in controversy, as between the defendant No. 2 and defen- 
.dant No. 1 in this suit, the opinion was definitely expressed that 
it could not be understood why the gentleman (defendant No. 1 ) 
“who obtained office according to his own agreement for a limited 
period, in answer to an advertisement in the newspapers, should 
so desire to retain his office when his-employers have discharged 
him in terms of his agreement”. In the judgment which was 
passed on an application for substitution of the name of the . defen 

(1) (1906) I. L. R. go Bom. 508. oT na Pieced 
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dant No. 2 in the place of the defendant No. t as the Mutwalli 
of the Hooghly Imambarah, it was held by this Court that “the 
Mutwalli, or by whatever name this Manager may be called, is not 
a Mutwalli appointed under the Mahomedan Law. Under the 
Mahomedan Law, the appointment of a Mutwalli can be made by 
the donor and the succession to the appointment must be in accor- 
dance with the provisions of the deed of endowment, if there is 
any”. The succession to the office of Mutwalli may bein accor- 
dance with the desire of the donor, if he is alive, or if the intention 
of the founder cannot be ascertained from any established usage, 
then the appointment may be made by the-executor of the founder, 
and failing all these, the power of appointment isin the Court 
which represents the power of the Kazi. In no circumstances 
can the Mutwalli properly so called under the Mahomedan Law, 
be appointed in the manner in which Altaf Hossain was appointed 
Mutwalli. It can hardly be consistent with the Mahomedan Law 
that,the office of Mutwalli should be advertised and a gentleman 
who may be qualified in every respect should be appointed fora 
period of three years, or fora futher period at the option of the 
members of the Committee. A person appointed in such a way 
cannot invoke under the provisions of the Mahomedan Law the 
powers of a Mutwallii The respondent Altaf Hossain entered 
into an agreement, dated the rst March, 1923, which embodied 
the terms by which he was to hold office. It is unnecessary to 
recite all these terms, but under them he was liable to be dismissed 
by the members of the Committee. As the learned Judge has 
himself said that Ordinarily the authority which bas the power to 
appoint an officer, has also the power of dismissal, I do not see 
why the ordinary power should be held in the present case as not 
capable of being exercised. In support of the proposition of the 
learned Judge that the authority which appoints has the power to 
dismiss, the case of Ram Charan Bajpai v. Rakhal Das Mookerjee 
(1) may be cited. That wasa case of appointment in a Hindu 
trust, but the principle is the same. “I do not, therefore, agree 
with the observation of the learned District Judge that the general . 
principles of the Mahomedan Law apply to the office of the res- 
pondent Altaf Hossain, and Į am of opinion that he is liable to 
be dismissed under the terms of the agreement he entered into 
with the members of the Committee”. (See Ext. I, Judgment 
of Bepin Behari Ghose, J. in Appeal from Original Order No. 32 
of 1927). As already indicated, we are in entire agreement with 
(1) (1913) I. L. R. 41 Cale..19. 
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the view expressed in the judgment of this Court, quoted above ; 
and in our judgment the defendant Nc. 1 was validly removed 
from his office as Mutwalli (or Manager) of the Hooghly Imam- 
-barab and he ceased to be se, with effect from the rst of July, 
1926, and that the appointment of the defendant No. 2 in the 
place of defendant No. 1 was valid. The defendant No. 1 could 
not, from the ist of July, 1926, under the law assett the right to 
hold the, office, and interfere in the matter of execution of the 
duties of Mutwalli (or Manager) by defendant No. 2, eee by 
the Committee. 


In view of the arguments advanced on behalf of the defendant 
No. x respondent, some points which in our Opinion do not, and 
cannot arise for consideration, regard being had to the above 
conclusion, arrived at' by us may be briefly noticed. It was argued 
that the agreement dated the 1st March 1923, on which the Com- 
mittee relied, wos against public policy ; that it was sra vires of 
the powers of the Committee to impose limitations in the matter 
of appointment of a Mutwall. The decision on these points must 
depend upon the powers of the Committee under the law, and 
the status of the Mutwalli (or Mancger) appointed by the Com- 
mittee. Ifthe members of the Committee had, as they undoubted- 
ly had under the law, the power to appoint their officer for the 
management and administration of the endowment committed to 
its control, it is difficult to appreciate how the appointment of an 
officer, Mutwalli or Manager, who could not Le called a Mutwalli 
under the general Mahomedan Law, fora term, or an agreement 
with conditions for his discharge from the cffice, could be held to be 
against public policy. As it has been said, the dectrine of public 
policy will not be extended beyond the class of cases already 
covered by it, and by no means could it be said that the case of 
appointment of a servant for a term, or laying down the term of 
service and conditions under which he could te discharged, 
fell within the cases to - which the doctrine of public policy 
was applicable. The Courts cannot invent new heads of public 
policy, as we have been invited to do in the case before us, seeing 
that no such terms and conditions of service were imposed by the 
Committee by the agreement, which were not in consonance with the 
powers of the Committee under the law. The terms and conditions 
contained in the agreement in the present case were not in viola- 
tion of the statutory 1ights of the Committee to appoint an officer, 
mentioned in the Religious Endowments Act, as a trustee, 


manager -or superintendent, and who was not a Mutwalli under” 
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the Mahomedan law. The application of the doctrine ot public 
policy must be within its recognised bounds, and, in our judgment, 
the doctrine could not in any way be applied to the case of the 
contract as between the members of the Committee and the defen- 
dant Nc. r. On the point that the action of the Committee in the 
matter of the contract implied by the agreement referred to above, 
was tra vires, and beyond their powers, consideration similar to 
that already mentioned, arises in regard to the statutory powers and 
duties of the Committee. The Committee appointed under section 7 
of the Religious Endowments Act 1863, execise control over the 
endowment, to which Regulation XIX of 1810 applied before the 
Act of 1863 came into operation. The Committee are statutory 
bodies, and though they are not strictly corporations, their pro- 
cedure in matters relating to management and administration, 
should be governed by the rules applicable to regular corporations. 
The difference however, Letween a statutory corporation and a 
corporation which is not statutory, exists and must be recognised. 
The former has such rights and can do such acts only as are autho- 
tised directly or .indirectly by the statute creating it; the latter, 
speaking generally, can. do everything that an ordinary individual 
can do, unless restricted directly or indirectly by statute. It may 
be noticed in this connection, that acts directly authorised are such 
things as may fairly be regarded incidental to or consequential upon 
those things which are expressly authorised ; and contracts entered 
into by a corporation created for a specific purpose are intra vires 
the corporation although not expiessly mentioned in the statute 
under which it takes powers. In dete:mining, therefore, whether an 
act of a corporation 18 uéf7a vires or illegal, illegality approaches 


“very near to, and in' many cases isthe same as ultra vires ; and 


the question is whether a particular act of a corporation is within 
the competency and power of the corporation. Keeping the above 
proposition in view, could it be said that the contract entered into 
by the Committee with the defendant No. x was outside the limits 
of the corporate constitution, that it was wééra vises, illegal and 
wholly void. The Committee appointed under the Religious 
Endowments Act 1863, were vested with the control of the endow- 
ment and had the power to appoint a trustee, manager or superin- 
tendent tor the administration of the same. The power to appoint 
was expressly conferred by the statute ;- the power to determine the 
terms of appointment must, in our judgment, be held to be within 
the competency of the Committee as a statutory corporation inas- 


-much as acts beneficial for the purpose of the control of the endow- 
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ment, the specific purpose for which the corporation was created, 
are intra vires the corporation. Regard being had to the scope of 
the statute under which the Committee was appointed, and regard" 
being also had to the facts referred to above, that the fixing of a 
period, so far as the appointment of Mutwalli of the Hooghly 
Imambarah was concerned, it could not be held that the contract 
evidenced by the agreement between the members of the Committee 
and the defendant No. 7, was in any way ultra vires, illegal or void. 
The appointment of the defendant No. rz fora term, and under 
certain conditions specified in the agieement, was within the power 
of the Committee vested in them under the law as a Committee 
entrusted with the control of the endowment, the properties, belong- 
ings to which had vested in the Committee, and for the adminis- 
tration of which they were to appoint a trustee, manager or a 
superintendent;.and no part of the contfact which consisted of 
inseparable stipulations by way of one and the same agreement, was’ 
in excess of the powers of the Committee undef the law. ` h 

The result of our conclusions. mentioned above is that the 
plaintiffs appellants in this Court are entitled to the declaration. 
prayed for by them in the suit. The defendant No. 1, was validly. 
removed from the office of the Mutwalli or Manager of, the Hooghly 
Imambarab, and ceased to be the Mutwalli or Manager with effect 
from the rst of July 1926. Tne defendant No. 2 was validly 
appointed in the place of the defendant No. 1 on and from the 
rst of July 1926. In view of the above decision, a perpetual’ 
injunction is issued restraining the defendant No. r from 
asserting any right as Mutwalli or Manager of the Hooghly 
Imambarah. 

The appeal to this Court, by the plaintiffs, is accordingly 
allowed; the decree of the trial Court is set aside; and the 
plaintiffs’ suit is decreed in the manner indicated above, with 
costs. The costs of this Court, as also the costs in the trial Court 
will be recovered from the defendant No. 1, terpo ndent Syed Altaf 
Hossain, personally. 


A T. Me Appeal allowed, 
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Before Mr. Justice S. N. Guha and Mr. Justice Charles Bartley. 


Givin, *s PRINCE GHOLAM HOSSAIN SHAH AND OTHERS 
Jula 17, Loe 20; SYED MUSLIM HOSSAIN AND OTHERS,* 
August, 18, . 
— Committee Suit for removal of members~Religious Endowments Act (XX of 


1863), Secs 14, 18—Position of Mutwalli in relation to ths Committee of 
management of the Hoozhly Imambarah—Appoiniment of Mutwalli for a 
term and on conditions specified in the agreement—Endowment and proper- 
ties of endowment in whom vested—Administration of endowment—Error 
of judgment —Mismanagement—Bona fides—Acts detrimental to the interest 
of the endowment —Malfeasance, misfeasance and neglect of duty—Signing 
of cheques—Diverston of funds—Payments to persons as charity—Comuiutiee, 
if can incur expenditure for management. > 


The Mutwalli appointed by the Committee appointed by the Government 
under the provisions of the Religious Endowments Act (see section 7), 18 a 
servant of the Committee, and not a Mutwalli under the Mahomedan Law. It is 
the Committee in whom the endowment and the properties of the endowment 
have vested'in Jaw, and the Mutwalli appointed by the Committee has no function 
to discharge in the matter of administration of the endowment except that dele- 
gated to him'by the Commttee appointiag him. 


There can 'be no decree passed for the removal of the members of the Com- 
mittee, if they have appointed a Mutwalli or Manager on terms and conditions set 
forth in an agreement evidencing a contract of service, which is valid and. binding 
between the parties concerned, and if under these conditions there has been a 
discharge of the Mutwalli from his office. 


With reference to the administration of the endowment, if in the course of 
management there has been an error of judgment or any act done which bears the 
interpretation that there was mismanagement, but the dona fides cf which cannot 
be questioned, and it cannot be established by clear and cogent evidence, that acts, 
detrimental to the’ interest of the endowment were done by the Committee, no 
relief can be granted as contemplated by section 14 of the Religious Endowments 
Act, 1863. 

In this case the plaintiffs have not established their case so far as the charge 
of mismanagement is concerned, the so-colled diversion of funds, the misappli- 
cation of funds attributable at the most to error of judgment cannot be charac- 

, terized as malfeasance, misfeasance or breach of trust as sought to be done in 
the case. . 


It is not right to say that the Mutwallialone and not the Committee is com- 
petent to sign the cheques. 


Regard being had to the different allocation of funds of the endowment men- 
tioned in the original deed of endowment providing for expenditure for purposes 


* Appeal from Original Decree No, 2° of 1931, against the deciee of K. C. 
Nag Esq , District Juage of Hooghly, dated the 1st September, 1930. 
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not specifically mentioned in the deed of endowment or not provided tor ‘by the 
Government in the matter of distribution of funds, the payments out of the 
Kharij Towliat fund (an appanage to the three-ninths share devoted -to religious 
Purposes) cannot be said to be an act of diversion of funds by the Committee, 
seeing that payments were being made on account of a settlement of dispute with 
a person who was asserting his 1ight to be Mutwalli of the Imambarah with the 
power to nominate or appoint his successor to the Mutwalliship. The income of 
the Kharij Towliat properties was not in the same category as the three-ninths 
share of the net income mentioned’in the original deed of endowment. 


The Committee entrusted with the administration of the endowment ‘have full 
Power to incur expenditure necessary for'the purpose of management. 


In the absence of proof that payments made to persons as charity out of the 
three-ninths share of the income devoted to religious purposes and out of the 
income of the Kharij Towliat properties had the effect of curtailing the expen- 
diture for religious and pious purposes as enjoined by the deed of endowment and 
as directed by the Government at the time when the endowment was plated in 
charge of the Committee, there was no diveision of funds by the members of the 
Committee, which made them Jiable to answer a charge of malfeasance, misfea- 
sance or breach of trust. Such a diversion of fund did not entail the removal of 
the members of the Committee under whose direction the. funds were diverted. 
The object ‘of the endowment included religious as well as-charitable purposes, 
the founder of the endowment as well as the Ruling Power have considered the 
endowment as one made for promoting the welfare of mankind, including both 
religious and charitable purposes. Religious Purposes do not exclude charitable 


purposes. 


` 


> 


Appeal by the Defendants. 


Suit for removal of the defendants from membership of the 
Committee ‘appointed under the Religious Endowments Act, 1863, 
for a decree for damages caused to the Wakf estate for misfeasance, 
breach of trust and neglect of duty and for other reliefs. i 


+ 


The material facts appear from the judgment. oe 


` Messrs. Hira Lal Chakravarty, Shyama Das Gore and 
Diptendra Mohan Ghose for the Appellants. 


| Messrs. Amarendra Nath Bose and Bhut Nath Chatterjee for the 
Respondents. 
' Sag C. ki Wi 
The judgment of the Court was as follows; > > . - 4 
' This appeal was, at the instance of the learned Advocates for 
thé ‘parties. concerned, heard before the Appeal from : Original 
Decree Nò. 248 of 1929, but as the said: appeal arose out of a 
previous instituted suit, and inasmuch as the decision of the triab 
Court was given before the decision of the trial Court in the suit 
out of which this appeal has arisen, we have dealt with the appeal 
No. ‘248 first. One of the ‘main pdints argued before us in this 
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appeal, arising out of the specific prayer in the plaint, is the 
same ‘as the one decided by us in the other appeal, and our judg- 
ment in Appeal No. 248 is therefore to be treated as a part of this 
judgment. 

The previous history of the litigation is the same as that in the 
other case. The plaintiffs respondents in this appeal, as members 
of the Mahomedan public instituted the suit out of which this 
appeal has arisen, with the sanction of the District Judge of 
Hooghly, under Section r4 read with Section 18 of the Religious 
Endowments Act (Act XX of 1863), for the removal of the defen- 
dants in the suit from membership of the Committee appointed 
under the Act, for a decree for damages caused to the Wakf 
Estate for misfeasance, breach of trust, and neglect of duty. The 
plaintiffs prayed for a direction upon the Committee to observe 
strictly the directions contained in the trust deed, as regards the 
appointment of Mutwalli, and to abolish the illegal innovation of 
appointment for the period of three years, with all its objectionable 
features. There were other ancillary and consequential prayers 
made by the plaintiffs in the suit, bearing upon the details of the 
administration of the endowment. In view of the nature of the 
allegations made in the plaint, a brief reference to the main features 
of the case is necessary. Haji Mahammad Mohsin dedicated his 
properties to the service of God, by a document, variously descri- 
bed as a Towliatnama, a deed of appropriation or a deed of trust, 
creating an endowment, popularly known as the Hooghly Imam- 
barah. Two Mutwallis were appointed by the creator of the 
endowment by the deed executed by him in the year 1806. The 
net income of the endowed properties was divided into nine diffe- 
rent shares; three of these shares were devoted to the religious 
purposes, two shares were to be applied to the remuneration of 
two Mutwallis, and the remaining four shares were to be spent 
for secular purposes, specifically mentioned in the deed of endow- 
ment. The properties which came to be known as the Kharij 
Towliat properties, which escheated to the Government after the 
demise of Haji Mahammad Mohsin, have by virtue of an arrange- 
ment made by the Government, all along been treated as 
appanage to the three-ninths share mentioned above. It is not 
necessary to refer in detail to the narration of events relating to 
the appointment and dismissal of Mutwallis by the Government 
acting through the Board of Revenue under Regulation XIX of 
1810, and the appointment of Mutwallis by the Committee after 
the Religious Endowments Act came into operation, in 1863; nor 
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would the repetition of the narration of facts leading up to the 
appointment of Mutwallis for a term serve any useful purpose, as 
they have been referred to in detail in our judgment in Appeal 
No. 248. The fact that Syed Ashrafuddin was made to retire in 
1916, on a monthly pension of Rs. 250, and on payment of a bonus 
of Rs. 3,000 requires special notice in this case; it hasalso to be 
mentioned, for the purposes of this case, that Moulvi Syed 
Raziuddin had to be given a bonus of Rs. 500 at the time when 
he was made to relinquish the office of Mutwalli. The appoint- 
ment of Syed Kazimaini as Mutwallifor three years, the appoint- 
ment of Syed Altaf Hossain in the year 1923 by the Committee, 
and his dismissal by the Committee, in 1926, are facts to which 
detailed reference has been made in our judgment in the other 
case (Appeal No, 248). The Committee appointed one Ajaz 
Hossein Jafri in the place of Syed Altaf Hossein who however 
refused to vacate the office of Mutwalli. The plaintiffs in’ the 
suit out of which this appeal has arisen, alleged that the procedure 
adopted by the members of the Committee after the dismissal of 
Syed Altaf Hossein, was unjustified; and it led to a deadlock, 
and the Mohurrum ceremony which was the principal function for 
which the Imambarah was founded, could not have-been performed 
inthe year 1926, had not Syed Altaf Hossein exerted himself to 
the utmost. In the plaint specific reference was made to acts of 
mismanagement ; cases of improper application of funds “by thé 
Committee, and of diversion of funds specially set apart for a 
particular purpose, were mentioned. It was stated that the mem: 
bers of the Committee, the defendants in the suit had, by their 
illegal orders upon the Mutwalli, diverted the three-ninths share 
money from its legal purposes, which was to be devoted to religious 
purposes to other non-religious purposes; a list was appended to 
the plaint. A portion of the plaint in the suit was devoted towards 
making out the position that the founder of the endowment directed 
that every Mutwalli should hold office for life or'until he was 
disabled by infirmity or illness, and that the Mutwalli should also 
be able to nominate his successor. The appointment of Syed 
Altaf Hossein for a term was described as an innovation and illegal, 
and detrimental to the- interests of the endowment. Special refe- 
rence was made in the plaint to the system of drawing of” cheques 
by the Mutwalli jointly with the members of the Committee, in 
respect of funds belonging to the endowment, ‘of which the 
Mutwalli.was the-chief executive officer. On the pleadings of thé 
parties, a number of issues-was raised for determination’ in thé 
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suit. Two of the issues (Nos. 3 and 8), were in these terms :— 
ie Are the agreements referred to in para ro of the written statement 
legal and valid in the case:of the present endowment? Whether 
the . provisions of .the ‘Towliatnama are to be followed aor if the 
‘provisions, contained. are unworkable, the direction: of the Court 
is to be obtained for appointment of Mutwalli?”” and “What 
suitable directions. ought tọ be giyen by this Hon’ble Court in the 
matter of the, management of the endowment?” ; 

(The agreements referred to in, Issue No. 8 quoted abore are 
the agreements between the Mutwallis and the Members of the 
Committee, containing the ‘terms and conditions of their appoint- 
ment as such, which have been dealt with in detail in our judgment 
in appeal No, 248). f 

. In view of our decision in the ot her case, we do not think any 
uséful purpose will be served by our dealing with this part of the 
case, which was, it may be mentioned, given the greatest possible 
prominence during the course of the argument of this appeal before 
us, in any detail. As has been held by us, the agreement between 
Syed Altaf Hossein and the members of the Committee, dated the 
rst March, 1923, which was in liae with the agreement between 
the parties when Raziuddin and Kazimaini were appointed Mutwallis 
of the Hooghly Imambarah by the Committee, wasa valid agree- 
ment, operative under the law. The Committee appointed by the 
Government under the provisions contained in Act XX of 1863, 
acted within their power in making appointments of Mutwallis for a 
term, with conditions which were as much binding upon the person 
appointed, as upon the members of the Committee. The Com- 
mittee was appointed by the Government to take the place of the 
Board of Revenue, which exercised, control over the endowment 
created by Haji Mohammad Moshin in 1806 ; and during the period 
of the exercise of control by the Board of Revenue, the scheme of 
appointment of Mutwallis, as it appears from the deed of endow- 
ment, had already been @eparted from ; and the case sought to be 
established before the Courts of law, in the matter of a Mutwalli 
appointing or nominating his successor, was finally negatived by the 
Sadar Dewani Adalat, in the year 1836. A detailed reference to 
these matters has been made in our judgment in Appeal No. 248. 
After the Religious Endowments Act (XX of 1863) came into opera- 
tion, the endowment being one to which section 3 of the Act was , 
applicable, the Government, entirely ceasing to have contral, 
appointed a Committee under section 7 of the Act,. tó whom 
the properties of the, endowment were transferred. The trust proper 


š 
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„ties vested in the Committee, in the sense that the control of 
the same was completely transferred to the members ‘of the 
Committee; uncer the law. ‘The administration. of the endow- 
ment was also vested, by operation of law,, in. the Committeer; 
and the Committee had to appoint a trustee, manager or superin- 
tendent for the proper management of the endowment. The trustee, 
manager or Superintendent was an officer or servant of the Com- 
mittee, and was not a Mutwalli under the ordinary ~Mabomedan law. 
There was no innovation, and it could not be called an innovation, 
ifthe Committee thought it fit, as they had reasons for thinking, 
that the appointment of a Mutwalli (or manager) fora term was 
-beneficial to the endowment entrusted to their charge. We have in 
the other case (Appeal. No. 248) come to the definite conclusion 
‘that there was nothing contained in the agreement between Syed 
Altaf Hossein and the members of the Committee which could be 
held to,be against the public policy or invalid, and inoperative as 
such. , In our judgment, the ,membters of the Committee . acted 
under the law, in the matter of appointing an officer designated 
Mutwalli or Manager, for the internal administration of the Hooghly 
Imambarab. It was nct necessary under the law, upon the pro- 
cedure laid down by Jaw, upon the decision of the Sadar Dewani 
Adalat, in 1836, and upon the events which haprened, to give 
effect to the provisions of the original deed of endowment, in: the 
matter of appointment or succession to Mutwalliship of the Hooghly 
Imambarah ; and it was nut therefore necessary for any Civil Court, 
acting as the Kezi or otherwise to give direction in the matter of 
the appointment of a Mutwalli, and to interfere with the statutory 
function of the Committee, in this kehalf. In the above view of 
the case which has been set out in detail in our judgment in Appeal 
No. 248, our conclusion is that the learned District Judge by whom 
the case was decided ın the trial Court, is not right in holding that 
the imposition of the term of three years, the period for which Syed 
Altaf Hossein could hold cffice, was illegal; the learned Judge, 
moreover, is not right in holding that in future, the Mutwalli could 
only be legally appointed by the Committee recommending him, 
and the Court of the District Judge of Hooghly as the Kazi, affirming 
the recommendation and appointing him for life. In our judgment, 
as indicated already, it-would not be right to hold as has been held 
by the learned Judge in the trial Court, that the trust or Wakf 
properties vested in the Mutwalli and that. he alone was competent 
to sign cheques and that the Committee was not competent to sign 
them. We are further unable to agree with -the learned Judge in 
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his conclusion that the agreements referred to in the written state- 
ment in the suit were illegal and invalid. The above conclusions 
dispose of one of the main grounds, if not the principal ground, on 
which the charge of mismanagement against the members of the 
Committee is based. The plaintiffs have not established their case 
that the members of the Committee had not acted dona fide and in 
the interest of the endowment committed to their charge, in the 
matter of appointing a Mutwalli or manager, on terms and conditions 
set forth in an agreement evidencing a contract of service, which is 
valid and binding between the parties concerned. The plaintiffs in 


‘the suit cannot have the relief prayed by them, that the Committee 


should be removed on the ground that they had appointed a 
Mutwalli for a term with conditions attaching to the appointment. ' 

On the question of the members of the Committee being guilty 
of malfeasance, misfeasance of duty, and their liability to be dis- 
missed from ‘office, as mentioned in Issue No. 7 raised in the suit, 
out of which this appeal has arisen, specific mention was made in 


~ the plaint of instances of mal-administration, of misdeeds of spend- 


ing funds of the endowment on objectionabl2 items and of diversion 
of funds to non-religious purposes, regard being had to the -definite 
allocation of the same under different heads, charge was made that 
the Committee had tampered with the \oter’s List, and of their 
negligence in the matter of regular revision of the same. It was also 
asserted by the plaintiffs that the members of the Committee had 
made their position supreme in the matter of internal administration 
of the Hooghly Imambarah, vested ın the Mutwalli, by a change in 


_Rule 17 of the Rules for the management of the Imambarah. These 


several heads have to be dealt with separately ; but it has to be kept 
in view and the position cannot be disputed that each defendant 
was sued individually as a member of the Committee appointed 
under the Religious Endowments Act, 1853, and the relief claimed 
in the suit is purely personal, namely the removal of each individual 
member on grounds stated in the plaint. It has therefore to be 
noticed, when each of the members of the Committee, the defen- 
dants Nos. 1, 4 and 5 in the suil, the appellants in this Court, was 
elected member of the Committee. The defendant No. T was so 
elected in the year 1919 ; the defendants Nos. 4 and 5 were elected 
members of the Committee in the year 1925, but their election was 


. contested before the Civil Court, and were held to be valid in 1928. 


Taking into consideration now the charge of payments to Syed 
Ashrafuddin, as-pension and bonus, it appears that these payments 
were-being-made in accordance -with the terms of a registered 
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Indenture made between the members’ of the Committee and Syed 
Ashrafuddin, on the 25th August, 1916, by which a serious dispute 
between the parties concerned was settled. Syed Ashrafuddin 
absolutely and unreservedly relinquished the right asserted by him 
of nominating his successor in office, which was denied by the Com- 
mittee ; Rs. 250 was to be paid as pension, and Rs. 3,000 as bonus, 
for the purpose of making Syed Ashrafuddin agree to abstain from 
interfering in any way inthe affairs of the Iofambarah and in case 
of proof of interference, the pension was to be stopped. The 
arrangement so made, was made long before any of the defendants 
in the suit was elected member of the Committee, and the arrange: 
ment evidenced by the Indenture referred to above, appears to have 
received the sanction of the District Judge of the 24-Parganas, on 
the rath August, 1916, before any document was executed-and 
registered. The learned Judge of the trial Court has characterised 
the arrangement as a trick, illegal and inconsistent with the terms 
of the Towliatnama ; and the members of the Committee, according 
to the learned Judge, were puilty of diverting the trust funds to 
purposes for which it was not meant. The payments were being 
made by the defendants, members of the Committee, out of the 
Kharij Towliat fund which was an appanage of ‘the three ninth’ 
share allocated to the religious and pious purposes, when the 
“Government divested itself of all control of the endowment in 
question, according to the provisions of the Religious Endowments 
Act, 1863. It may be mentioned in this connection that thé income 
of the Kharij Towliat properties, was nota portion of the funds 
specially dedicated to religious purposes by the founder of ‘the 
endowment. The diversion, if it could be called‘a diversion, was 
in accordance with an arrangement sanctioned by the District 
Judge, long before any of the defendants came in as a member 
of the Committee ; the payment of pension continued by them 
was by virtue of a previously existing arrangement, sanctioned by 
a competent authority. We are, therefore, unable to hold that 
there was any improper diversion of funds by any of the defen- 
dants concerned, by payments made to Syed Ashrafuddin. ‘The 
payments were made in the Jdonajide belief that they were pay- 
ments which could be legally enforced. Relating to the question 
of diversion of funds, it may be mentioned that regard being had 
to the different allocation of funds of the endowment we are. not 
prepared to hold that providing for expenditure for purposes not 
specifically mentioned in the deed of endowment, or not provided 


for by the Government in the matter of distribution of funds; the ' 
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‘payments out of the Kharij Towliat fund could be said to be añ 
act of diversion of funds by the Committee, seeing that payments 
were being mide on account of a settlement of dispute with a 
person who was asserting his right to be a Mutwalli of the Imam- 
barah with the power to numinate or appoint his successor to the 
Mutwalliship. In the above view of this part of the case, the mem- 
bers of the Committee could not be removed for payments made by 
them to Syed Ashrafuddin. 
The payment of Rs. 500 made to Raziuddin; who refused to 
vacate the office of Mutwalli, comes up for consideration next. 
‘The money was paid at a time when the cefendant No.1 was a 
member of the Committee; the other two defendants were not mem- 
bers of the Committee at the time. The Committee made the pay- 
ment in settlement of a dispute, and fora purpose beneficial to the 
endowment, seeing that the attempt to assert the right to be in 
office for life, and the further claim to appoint or nominate his 
successor, had to be resisted by the adoption ‘of the best possible 
means; and we do not see how the interests of the endowment 
could be better served than by a payment of an amount of Rs. 500 
in the place of having to incur the expenditure of a protracted 
litigation, not ‘to speak of the determined attempt to thwart the 
Committee in their administration of the endowment. The 
Committee’s action in this behalf was perfectly čonøfide, and by 
making the payment, they gave effect to a compromise. It may 
further be noticed in this connection that the claim to appoint 
or‘nominaté a successor by a-Mutwalli of the Hooghly Imam- 
barah was negatived by the Sadar Dewani Adalat so long as 
1536. TN i 
: Thè allegation of tampering with the Voters List was not 
seriously pressed before us; and it does not appear to bave been 
a matter which was ‘pressed for decision by the trial Court. The 
materials before us do not enable us to hold that there was any 
tampering with the Voters List by the Committee, What has 
beén characterised as “a glaring éxample of the Committee’s 
distegard of the interest of the endowment”, is that the Voters 
List sent‘to the Committee was not returned to the Mutwalli ata 
time when the present: litigation was pending before the trial Court. 
The Voters List was unexceptionable at the time ‘when the defen: 
dants Nos. 4and 5 were elected members of the Committee in 
19253 it has not been revised after that, although the Rules rela- 
ting to the revision of the: list required revision every six months. 
It ‘appears’ that Mutwalli Syed Altaf Hossein was asked by the 
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Committee to submit the Voter’s List of the Imambarah, ahd the 
Mutwalli hoped to submit the same by the end of the month of 
November, 1925. This is what appears from the letter written by 
the Mutwalli to the Committee: on the 14th November, rozs (Ext. 


' Z (24) in this case) ; this submission however did not take place, 


and the Voters List was not before the Committee till the pre- 
gress of this litigation. “All this has to be attributed:to the position 
taken up by the Mutwalli in the matter’ of ‘his relation with the 
‘Committee, seeing that the Voters ‘List, had to be revised’by the 
Committee, in consultation with the Mutwalli, who was immediately 
responsible for the preparation of. the list. That the Committee 


‘did not return the Voter’s Listin: the year 1928, during the course 
“of this litigation, is nota matter for which the Mahomedan public 
‘ represented by the plaintiffs in the suit could hold the Committee 


responsible, and “was not a thing “which amounted to “4 ‘glaring 
instance of the Committee’s disregard òf the interest of the endow- 
ment. Onthe materials before us, the Mutwalli was responsible 
for the non-revision of the Voters List’ in proper time, andthe 


’ defendants, as members of the~Committée, could not be’charged 
- with dereliction or non-pérformance of their duty in that behalf: ~: 


The diversion of funds was a charge levelled against the meth- 


` bers of the Committee. Instances, fourteen in number, have been 


mentioned in the judgment of the learned Judge i in the trial Court ; 
some others were referred to in “the course of the hearing of the 
case before us. Of these items, a very few ‘1elate to the period 
during which the defendants Nos. 4 and 5 held office as members 
of the Committee showing payments of Rs. 50 to Rs. rco. All 
the items, however, show payments after 1919, when the defendant 
No. 1 came into office asa member of the Committee. There is 
no suggestion that the defendants as members of the Committee 
have made any personal gain in the matter of diversion of fundb, 
nor has it been established that the persons to whom payments 
were purported to have been made, were not fit and Proper persons 


“and objects of charity, excepting in the case of one or ‘two servarits 
‘of the estate who had put in years of service. In the ‘majority 


of the cases, payments of not very large sums of mney were 
recommended by the Mutwalli, the person entruste } with the inter- 
nal administration of the endowment. The way in which the mem- 
bers of the Committee were held guilty of the charge of’ neglect 
of duty, appears to be this, that they used the fund reservéd absd- 
lutely for religious and pious purposes, for non-religious purposes. 
They spent the funds belonging to the three-ninths share and 
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the funds arising out of the income of the Kharij Towliat 
properties, which were to be spent for religious and pious purposes, 
in other ways. The plaintiffs in the suit did not apparently want to 
place religious, pious and charitable purposes in the same category, 
and insisted on the position that the members of the Committee 
were bound to look to and follow the allocation of funds for 
different purposes, so far as the endowment was concerned. This 
position as taken up: by the plaintiffs, on behalf of the Mahomedan 
public, ignores the fact that the income of. the Kharij Towliat pro- 
perties was not in the same category as the three-ninths share of 
the net income mentioned in .the original deed of endowment; it 
also overlooks the position that the purposes enumerated in the 
deed of endowment could not be held to be exhaustive. In the 
absence of proof that the payments made out of the three-ninths 
share of the income, and-out of the income of the Kharij Towliat 
properties bad the effect of curtailing the expenditure for religious 
and pious purposes “as enjoined by the deed of endowment and as 
directed by the Government atthe time when the endowment was 
placed in charge of the Committee, we are unable to hold that there 
was any diversion of funds by the members of the Committee, 
which made them liable to answer a charge of malfeasance, misfea- 
sance or breach of trust, as made by the plaintiffs in the suit. Nor 
are we in a position to hold that such a diversion of fund entailed 
the removal of the members of the Committee, under whose direc- 
tion the funds were diverted. In our judgment, the objects of the 
endowment included religious as well as charitable purposes ; the 
founder of the endowment as well as the Ruling Power have con- 
sidered the endowment as one made for promoting the welfare of 
mankind, including both religious and charitable purposes. Reli- 
gious purposes do not exclude charitable purposes ; and we do not 
find anything in the Indian Statutes orin the rule of the Mahomedan 
Law, which draws a clear cut distinction between the religious or 
pious purposes on the one hand, and charitable’ purposes on the 
other. If there was a surplus remaining after defrayal of the expen- 
diture for the purposes specifically mentioned in the deed of endow- 
ment, a surplus out of the three-ninths share allocated to religious 
and pious purposes, and a surplus out of the income of the secular 
properties known as the Kharij Towliat properties made by the 
orders of the Government, as appanage of the three-ninths share, 
there could not, in our judgment, be any bar to the diversion of 
funds of the nature arising for consideration in the case before ùs. 
In addition to the items recommended by the Mutwalli, there was 
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expenditure out of the funds of the endowment for the purposes of Civil. 
litigation, There is nothing to indicate that the Committee incyrred 1933. 


unnecessary expenditure on account of litigation. There were the Prince Gholam 
election cases; there could be no question that the Committee‘had «+ Hossain Shah 


to incur expenditure for the purpose of maintaining their position, Syed Muslim 
the result of the litigation justified the expenditure in this behalf. Hossain. 


It appears that some money was paid from time to time to the 
servants of the estate. The Committee entrusted with the adminis. 
tration of the endowment had the full power to incur expenditure 
necessary for the purposes of management ; and it has not been 
proved by the plaintiffs how the expenditure itself or the decision of 
the Committee to incur the same, was not justified, and was not in 
the interest of the endowment. The nature of the expenditure 
generally brought under the head of diversion, related to payments 
- by way of charity; and in some cases rewards to servants; no case 
has been brought to our notice which, could come under the cate- 
gory of improper diversion of funds by the Committee. The unsub- 
stantial nature of the objection to the Committee’s right to incur the 
just expenditure for the purposes of management of the endowment 
may be referred to in this connection: The costs incurred by the 
Committee for advertising the post of the Mutwalli was characterised 
by the plaintiffs, representing the Mahomedan public, as improperly 
incurred. The point altogether unworthy of notice, shows in what 
spirit the litigation was.started. 

The fact that one Mirza Aktar Hossain, Head clerk of the Com- 
mittee’s office was given Rs. 400 and was allowed to have a convey- 
ance allowance of Rs. 12 was referred to in connection with the 
charge of making payments to their favourites, so far as the mem» 
bers of the Committee were concerned. The evidence in the case 
goes to show that the amount of Rs. 400 was paid asa charitable 
gift to a servant who had served for a long time, and the convey- 
ance allowance was allowed when the office of the Committee wag 
removed to a place far away from the locality in which the man 
resided. Weare unable to hold that the action of the Committee 
was unjustifiable, or was such as called for the removal of the 
defendants from the office as members of the Committee. It is 
somewhat interesting to note in this connection the fact that Mirza - 
Aktar Hossain’s laches in the matter of making some delay in pay- 
ing a sum of money to Kazimaini, the predecessor-in-office of Syed 
Altaf Hossain was specially mentioned by the plaintiffs in support 
of their case for the removal of the members of the Committee. 


The members of the Committee, the defendants in the suit, were 
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charged with mismanagement, for the reason that they had not taken 
1983- speedy action in the matter of paying off a mortgage debt. The 
Prince Gholam proposal for paying off the debt was made by the Mutwalli; that 
Hassain Shah | proposal appears to have been accepted by the Committee at one 
Syed Muslim time ; but on enquiry the Committee countermanded their approval 
, Hossain. of the Mutwalli’s proposal. The mortgage debt was eventually paid 
off during the course of this litigation, by the Receiver appointed 
by the learned District Judge in 1928. In our judgment, the pay- 
ment of the debt was deferred owing to the friction between the 
Mutwalli and the Committee, the Mutwalli showing unwillingness 
to act up to the direction of the Committee ; and we do not find any 
thing on the materials before us, which establishes any laches or 
default on the part of the Committee, to which the non-payment of 
the debt at an early stage, could be attributed. The evidence given 
by Syed Altaf Hossain on the side of the plaintiffs does not bear out 
the case sought to be made out by the plaintiffs, and we are of 
apinion that but for the attitude taken up by Syed Altaf Hossein 
after his appointment as Mutwalli or manager for a second period 
in 1926, the mortgage debt would have been cleared off very much 
earlier than the,time when it was done in 1928. 

It is nat necessary to advert to the steps taken by the Mutwalli 
inthe matter of detection of an error in the accounts so far as the 
income realised from the Government by the Committee, on account 
of the three-ninths share was concerned. The plaintiffs’ case 
appéars to be that the non-performance of his duty by the Mutwalli 
in this behalf in proper time, was gross neglect of duty and lack of 
supervision on the part of the members of the Committee. The 
reference to this fact only indicates the real nature of the litigation 
started in. the name of the Mahomedan public. 


` A question of some substance was raised with reference to the 
matter of repairs of the Hooghly Imambarah, It was sought to be 
established on behalf of the plaintiffs in the suit that the Committee 
did not take steps for procuring necessary funds for effecting the 
necessary repairs. A grant of Rs. 30,000 from Government was 
secured by the Committee in the first instance, while according to 
the plaintiffs the amount of Rs. 37,000 was necessary for the repairs 
of the building. We have it on evidence that the Mutwalli prepared 
two estimates for necessary repairsone for Rs, 30,000 and another 
for Rs: 7,0c0; and there was a further grant of Rs. 7,000 by the 
Government. We are unable on the materials before us, to come 
to the conclusion that there was anything done by the Committee 
in the- matter of repairs of the Imambarah, which amounted to 
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neglect of duty on their part, justifying the removal of the defen-. 


dants from the Committee. 


The negligence on the part of the Committee in the matter of 
performance of ceremonies in connection with the Mohurram in the 
year 1926, and the refusal to sign cheques, and put the Mutwalli 
in funds for the purpose, were mentioned in the plainte It was 
sought to be established that the Moburrum could not have been 
performed, had not the Mutwalli exerted himself in the matter of 
securing necessary funds. Itis to be noticed in this connection 
that the Mutwalli, Syed Altaf Hossain, took up such a position 
immediately after his appointment for a second term that it 
was altogether impossible for the Committee to act in harmony 
with him; he was dismissed by the Committee, and the Mohar 
rum was going to be performed at a time when, according to 
the Committee, Syed Altaf Hossain was no longer the Mutwalli 
or manager under them. Another person had been appointed 
Mutwalli or manager his appointment was not recognised by Syed 
Altaf Hossain, who refused to vacate possession of the Imambarah, 
till he was ousted bya decree of a competent Court. In this 
state of affairs, the attitude of the Committee was that they would 
not recognise Syed Altaf Hossain’s possession of the Imambarah 
as its Mutwalli. They approached the Government officials with 
a view to the due performance of the Mohurrum, and were given 
to understand that the Mutwalli in possession would make neces- 
sary arrangements for the performance’ of the Mohurrum cere- 
mony. After this they signed a cheque for the purpose of covering 
the expenditure on account of the ceremony, under the orders 
of the Court ; but it was not necessary to cash the cheque. On the 
facts and in the circumstances disclosed in evidence, itis diffi- 
cult to hold that the attitude of the Committee in the matter 
ofthe performance of the Mohurrum ceremony was unjustifiable, 
regard being had to the position created by Syed Altaf Hossain ; 
and we are unable to hold that the plaintiffs, representing 
the Mahomedan public, could make any grievance on account 
of the attitude of the Committee brought about by the action 
of Syed Altaf Hossain. The Mohurrum was duly performed, 
although the Committee was effectively prevented from taking 
any part in the performance of the same, on account of 
the fact that the person placed in charge of the administration 
‘of the endowment by them, was not allowed to perform his duties 
as Mutwalli or manager appointed by the Committee in the place 
of Syed Altaf Hossain, who was discharged from service before 
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the time for the performance of the ceremonies in connection with 
the Mohurrum came. The failure on the part of the Committee to 
perform their duty on a particular occassion on account of serious 
obstacle placed in their way by a servant dismissed by them, who ` 
was bent upon disregarding with the decision of the Committee, 
was not, in our judgment a thing for which tbe public interested in, 
the endowment, could ask for the removal of the members of 
the Committee under section 14 of the Religious ‘Endowments Act, 
1863. 
+ The facts relating to what is described asthe Bag Balur Case 
were referred to for the purpose of establishing the charge of wilful 
mismanagement brought against the members of the Committee. 
It appears that Ajaz Hossain Jaffari, the person appointed Mutwalli 
or manager in the place of Syed Altaf Hossain by the Committee. 
wanted to be substituted in Syed Altaf Hossain’s place in the case 
adove mentioned ; the application for substitution was refused by 
the District Judge ; on appeal to this Court, Ajaz Hossain Jafari 
was directed to be substituted as Mutwalliin the place of Syed Altaf 
Hossain. The District Judge of Hooghly, the same learned Judge 
whose decision is in appeal’ before us, directed the Receiver 
appointed by him in the present case to pay Rs. 500 to Ajaz 
Hossein Jafari for conducting the cass in which he was directed to 
be substituted as Mutwalli by this Court on his furnishing security 
to the extent of that amount. Itisin evidence that the security 
was not furnished; and the endowment suffered from the non- 
prosecution of the case by the Mutwalli appointed by the Committee. 
There was in the circumstances no laches on the part of the Com- 
mittee ; the person appointed by them as the Mutwalli was unable 
to prosecute the case owing to the fact that he failed to obtain 
possession of the endowment on account of the position taken up 
by Altaf Hossain, and failed to secure the necessary funds from 
the Receiver appointed in this litigation. All this took place in 
1928-1929, when the Committee were powerless and were practically 
Junctus officio on account of the proceedings before the Court, in 
connection with the present litigation which was started on the 27th 
July, 1926. In our judgment there was no wilful mismanagement on 
the part of the members of the Committee, so far as the Bag Belur 
Case was concerned. The responsibility in the matter of the manage- 
ment of the case, and the consequent loss to the endowment, if 
any, did not in any view of the matter rest with the Committee. 
The plaintiffs in the suit alleged and sought to establish by 
evidence, that the members of the Committee were bent upon the 
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' deprivation of the power of the Mutwalli, so far as the internal 
administration of the Imambarah was concerned. It was said 
that Rule 17 of the Rules relating to the management of the 
Hooghly Imambarah, was amen led by the Committee with an 
end in view, and that there was interference with the management 
of the Mutwalli. So far asthe amendment of Rule 17 was con- 
cerned, it related to the power of dismissal of servants of the 
Imambarah drawing a salary of less than Rs. 8 per month, by 
the Mutwalli. The original Rule 17 empowered the Mutwalli 
when he found it necessary to impose any fine upon any servant 
ofthe Imambarah for delinquency, or suspend or dismiss any 
of them ; but cases of suspension and -dismissal had to be reported 
to the Committee. The amendment menticned above, limiting 

-the Mutwalli’s power of dismissal, was made on the 6th. February, 
1918 before any of the members of the Committee defendants 
in the suit, was elected as a member. It appears further that 
Moulvi Syed Mahammad Raziuddin was present at the meeting 
of the Committee on the 6th February, 1918 when Rule 17 was 
amended. It is not possible to make out how the defendants ‘in 
the suit could be held responsible for the amendment of Rule’ 17. 
It is also difficult to understand how it could be said that the 
exercise of the statutory authority vested in the Committee was 
exceeded in the absence of any evidence in that behalf. The 
-amendment of Rule 17, in 1918, by itself does not establish 
that the defendants had exercised any power not vested in them 
under the law. It is worthy of notice that there is nothing before 
us indicating that the defendants as members of the Committee 
had acted beyond their power in the matter of the internal 
administration of the Imambarah, placed in the charge of the 
Mutwalli or Manager appointed by them. 

The position of the Mutwalli in relation to the Committee of 
management of the Hooghly Imambarah has been ‘discussed in 
detail ; the appointment of a Mutwalli for a term and on conditions 
specified was within the competency of the Committee. The 
Mutwalli so appointed is a servant of the Committee, and nota 
Mutwalli under the Mahomedan Law. “It is the Committee in 
whom the endowment and the properties of the endowment have 
vested in law, and the Mutwalli appointed by the Committee has 
no function to discharge in the matter of administration of the 
endowment, excepting that delegated to him by the Committee 
appointing him. There can be no decree passed for the removal 
of the members of the Committee, if they have appointed a Mut- 
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walli for a term with conditions attached to tle appointment, and 
if under thore conditions there has been a discharge of’ the Mut- 
walli from his office. With reference to the administration of the 
‘endowment, if in the course of management there has been any 
error of judgment, or any act done which beirs the interpretation 
that there was mismanagement, but the donajides of which could 
not be questioned, and it could not be established by clear and 
cogent evidence that acts detrimental to the interest of the endow- 
ment were done by the Committee, no relief could be granted as 
contemplated by Section 14 of the Religious Endowments Act, 
1863. In the case before us the plaintiffs have not established 
their case before the Court, so far as the charge of mismanagement 
was concerned; the so-called diversion of funds, the misappli- 
cation of the same attributable.at the most, to error of judgment, 
could not 'be characterised as malfeasance, misfeasance or breach-of 
trust as sought to be done in the case. On the whole as indicated 
above in detail we are not at all satisfied that the materials placed 
before the Court by the plaintiffs entitle them to any of ' the reliefs 
claimed by them in the suit, out of which this appeal has arisen. ` 
The result of the conelusions arrived at by us, as mentioned 
above, is that the appeal to this Court by the defendants Nos. 1, 
4and5 in the suit, is allowed. The judgmgnt and the decree 
passed by the learned District Judge are set aside ; and the suit 
instituted by the plaintiffs respondents is dismissed. The defen- 
dants appellants are entitled to their costs in this Court as also their 
costs in the trial Court, from the plaintiffs respondents. The hear- 
ing fee in this Court is assessed ať 5 gold mohurs, 
A T, M, Appeal allowed, 


Before Mr. Justiz M. N. Mukerji and Mr. Haii K. C. Wah 


ASHUTOSH MUKHERJEE AND OTHERS 
v. 
TARAPADA MUKHERJEE AND ANOTHER.* 


Partition —Self-acquisition—Ancestral property—Burdén of proof—Acquisition 
not made out of any nucleus of joint funds—Rights under Hindu Law— 
Blending into Common stock—Sending of money regularly and constantly— 
Doctrine of. double share under Hindu Law—Contract Act (IX of 1872), 
See. 253. oo 
* Appeal from Original Decree No. 235 of 1929, With cross-objection, against 

the decree of Babu Debendra Chandra Biswas, Additional Subordinate Judge, 3rd 

Court. of 24-Perganas, dated the 7th June, 1929. 
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When there is ancestral property by means of which other property may have 
been acquired then itis for the party alleging self-acquisition to prove that it 
was acquired without any aid from the family estate: - 

Ram Kishan Das v. Tunda Mal (1) referred to 


Where the acquisition was not made out of any nucleus of joint funds but on 
a partnership started on a joint contribution of the specific amounts by each of 
the partners no question of rights as under the Hindu Law itself arises. 
Annamalai Chetty v, Subramanian Chetty (2) referred to, 


Sending of money regularly and constantly to meet the requirements of the 
family does not mean that the earnings were blended into the common stock. 

Under the Hindu Law, tbe doctrine of a double share on partition is appli- 
cable where at the foundation there was an acquisition out of joint funds but 
the means of acquisition drawn from joint funds was of little consideration while 
the personal exertions are considerable. The doctrine has no application where 
there has been no common fund which ever went to start or implement the 
business, 

Section 253 of the Contract Act has for its foundation a contractual relation 
of partnership. 

From the use of the word ‘us’ in a ietter wiitlen by one brother to another in 
connection wilha suit, itis not to be inferred- that there was a partnership 
between the brothers in connection with the business against which the clalifi in 
the suit was made. 


Appeal by Defendants Nos. 1, 2 and 4 to 8 and Cross-objection 
by Plaintiff. 
Suit for partition. 


The material facts appear from the judgment. | 

Messrs. Amarendra Nath Bose and Sambhu Nath Banerji (for 
Mr. Pannalal Chatterji) for the Appellants. 

` Messrs. Rupendra Kumar Mitter, Kshitindra Nath Bose, Bijan 
Behary Mitter and Prandhone De for the Respondents. 
C. A. V. 

The judgment of the Court was as follows : 

This is an appeal from a preliminary decree in a suit for partition. 
The defendants Nos. r and 2 and 4 to 8 are the appellants. There 
is a cross-objection on behalf of the plaintif who is one of the 
respondents in the appeal. The other respondent is the defendant 
No. 3. To appreciate the relationship amongst the parties a refer- 
ence to the following pedigree is necessary :— 


(1) Gt) I. L. R. 23 All. 677. 
(2) (1928) 49 C. L. J. 93 ; 33 C. W. N. 435 (P.C.). 
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Kali Prosonno Mukerji died in 1888 (=1294). Of bis sons, 
those who figure in this case are three: Tarapada the eldest’; 
Annoda, the second; and Jnanendra, the third, Tarapada’s four 
sons are Bibhuti, Gostho, Anil and Abani, and his daughter is 
Lilabati. His wife Sarojini alias Sarvjubala died in 1927, while 
this suit was pending in the Court telow. Annoda died in 1903, 
leaving his widow Kironsoshi who gave birth to a posthumous son 
Nirmal alias Khoka, who died in 1905. Jnanendra’s first wife 
died in 1920, and by her he had a daughter Hemnalini a/as Jhanu. 
Thereafter Jnanendra married his second wife. Pannalata, and had, 
. by her, two sons, Ashu and Aswini. He execcted a Will on the 
21st July 1923 (=5th Sravan 1330) and died on the 9th September, 
1923. He left three daughters: Jagat Mohini, who was married 
to Hari Bhusan Banerjee and has three sons Nanibhusan, Fani 
Bhusan and Indu Bhusan; Sarejbasini whose husband is one 
Ramdas Chakravarti alias Dakhina; and Hanidasii Ramdas and 
Nanibhusan are two amongst the principal witnesses in this case : 
the former being P. W. 19, and the latter D. W. 8. < 

Tarapada is the plaintiff in this suit. Ashu and Aswini, the 
two infant sons of Jnanendra represented by their mother Pannalata 
as their guardian, are the defendants r. and 2. Defendant No. 
3 is Kironsoshi. The five executors in Jnanendyra’s Will are the 
defendants No. 4 to 8, being, respectively, No. 4 Pannalata ; No. 
5 Nanibhusan, who is one of the sons of Jagatmohini; No. 6, 
Radha Nath, who is son of one Umesh who was a brother of Kali- 
prosonno ; No. 7 Kishori, who isa grandson of one Gobinda who 
was an uncle of Kaliprosonno ; and No. 8, Bhakatabatar, who 
is the younger brother of the father `of the defendant No. 3 
Kironsoshi. 


Tbe suit was based upon very simple allegations. It was alleged 
that the plaintiff Tarapada and his brother Jnanendra lived as 
members of a Hindu Joint family governed by the Dayabhaga 
law and jointly carried on an extensive business in medicine in 
Rangoon and that with the proceels of that business they jointly 
acquired moveable and imm. veable properties and owned and 
possessed the same in equal shares. It was alleged further that 
after Jnanendra’s death his widow and the two infant suns cun- 
tinued to live as members of the joint family, but that some wicked 
persons had intervened and. were inciting the widow to separate 
in mess from the plaintiff and were managing the Rangoon business 
against the plaintiff’s wishes and had also taken no heed of repea- 
ted demands which the plaintiff had made for partition. A decree 
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for partition was prayed for, with a separate allotment of plaintiff’s 
8 as. share in all joint moveable and immoveable properties which 
were described in four schedules appended to the plaint ; namely, 
schedule ka, immoveable properties ; schedule &4a, business at 
Rangoon ; schedule ga, business in moneylending ; and schedule 
gha, moveables. 

The defence of the defendants Nos. x and 2, shortly put, was 
that the plaintiff and Jnanendra were not joint in estate ; that the 
Rangoon business belonged exclusively to Jnanendra who acquired 
it at its inception with his own money and subsequently improved 
it to a flourishing conditjon by his own exertions, funds and resour- 
ces ; that all the properties given in the plaint (with the exception 
of two items of properties of schedule ža, which were said to belong 
to a third party and merely stood inthe name of Jnanendra) had 
been acquired with the profits of that business; that the plaintiff 
had no share in the properties ; and that Jnanendra used out of 
generosity tO maintain out of his income his relations, including 
the plaintiff and his family, who were in want. 

The defendant No. 3 pleaded that she and her deceased hus- 
Land Annoda were also joint with the plaintiff and Jnanendra, and 
that the plaint properties including the Rangoon business were 
joint properties in which she as mother of her deceased son was 
entitled to an one-third share. 

The Subordinate Judge has made a preliminary decree for 
partition, the main points in which are the following :—In the 
properties of Schedule ka, GAa,—plaintiff, defendants Nos. 7 and 
a and defendant No. 3 are to have an one-third share each ; 
and in schedule $a, and schedule Ga, plaintiff to have an one- 
third share and defendants 1 and 2 a two-thirds share, And it 
was ordered that there would be a partition of the properties of 
schedule Xa, Ga, and Gha, but “the Kha schedule property will 
remain joint, and plaintiff will get one-third share in the profits only 
and not in the assets thereof.” 

It is the common cage of all the parties that the properties, or at 
any rate the bulk of them, owe their origin to funds which were the 
proceeds of the Rangoon business. It is necessary therefore to 
give a concjse account of the state of the family, such as the evi- 
dence discloses, up to the point of time when that business was 
started, The family belonged to Nayainpur in the Sub-division of 
Basithat (District 24-Parganas). Kaliprasonno Mukerji was the 
eldegt in a family of five brothers, namely himself, Kali Mohan, 
Jagabandhu, Girish and Umesh. ` Of these Jagabandhu died first, 
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Then died Kaliprosonno. Kaliprosonno had been a Naib under Civit, 
some Ghoses. According to Kaliprosonno’s widow Bhabatarini, 1933. 
the family, at the time of Kaliprosonno’s death, which took -place Ashutosh . Mukherjee 
' -in 1888( = 1294), had practically no properties with the exception 
ofan Abad, which, according to her, yielded about 3 or 4 Bishes of Tarapad,Mobberjen 
paddy per year. On behalf of the plaintiffs, evidence hag been 
given that Kaliprosonno and his brothers had an annual income 
of Rs. 700 or Rs. 800 which, within a year of Kaliprosonno’s death, 
dwindled down toa half. Be that as it may, subsequent eyents 
show that on Kali Prosonno’s death, practically speaking, all nucleus 
from Kaliprosonno’s ancestral properties were cut off and his widow 
and children were left to shift for themselves as Lest as they could, 
The evidence adduced by the parties as regards this part of the case 
is of a very conflicting character and it is not possible, nor indeed 
necessary, to arrive at findings with any degree of certainty, Bhaba, 
tarini has deposed thata few months after Kaliprosonno’s death, 
his brother Girish said that she and her children could not be 
maintained any more, and the dole of rice that she used to get from 
the joint family was stopped and upon that she removed with her 
children to her father’s place at Jhikra Chatkaberia. Tarapada had 
married a few months before his father’s death and was the first to 
enter service. Itis said that so long as the family remained at 
Narainpur he used to contribute a part of his earning to the joint 
family there. He worked at first as a teacher in ‘the Basirhat School, 
and then he served one Rai Bahadur Chowdhuri and thereafter as a 
private tutor of boys and thereafter in 1900 or so he came to work 
in the shop of one Bhuban Dutt, where according to the defendants 
he used to get a pay of Rs. 25 and according to the plaintiff Rs. 5 
or Rs. 10 moie. Annada and Jnanendra were, on Kaliprosonno’s 
death, put into a School at Sanpukuria in Bhabatarini’s father’s 
village Jhinkra Chatkaberia. Bhabatarim’s brother died soon after 
and on that Jnanendra removed at first to Bhabatarini’s sister’s 
house at Barasat and after being there for about a year he went to 
put up with arelation of the family named Kanti Mookerjee at 
Bhawanipur. At Bhawanipur Jnanendra stayed for about .7 years 
and read up to the Entrance Standard. In 1go0 or so Jnanendra 
joined Bhuban Dutt’s shop ona pay of Rs. 20. On Bhabatarin’s 
brother’s death, Annada was given shelter in the house of one Mohim 
Chatterji at Khardah and sometime after he joined the Government 
School at Taki where he read for two years orso. He thereafter 
began to work asa Khata writer ina grocer’s shop and then he 
took service under. one „Moti Babu and later on joined - Bhuban 
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Dutt’s shop ona pay, which according to one account was Rs. 15 
ani was Rs. 4o according to another. The evidence is to the effect 
that Annoda was already in service in Bhuban Dutt’s shop when 
Jnanendra came from Bhowanipur and took up service there. The 


-family during this periud eked out a somewhat miserable existence. 


A number of money order acknowledgments (Exs. 2 to 2p) have been 
produced on behalf of the plaintiff which show that srdall sums of 
money used often to be paid by him to Jnanendra in the latter’s 
School boy days. ‘These acknowledgments show remittances to the 
aggregate amount of Rs. 82 from August 1889 to March 1893. 
They do not, however, give any adequate indication of the extent 
of the assistance that the plaintiff must have rendered to the family 
at this period. Notwithstanding the conflict and confusion that 
there is in the evidence, we think it is fairly clear upon the evidence 
of Bhabatarini herself, who is certainly not a witness who can in any 
sense be regarded as favourably disposed towards the plaintiff, that 
during this period the plaintiff was the only earning member of the 
family and it was be who had to bear the brunt of its expenses, 
ordinary as well as extraordinary. Heno doubt received some 
assistance from his good relations, in the matter of the maintenance 
and education of his brothers; but such assistince was apparently 
all that he received from outside sources. Bhabatzrini has said 
that so long as Jnanendra was at Bhowaipur the plaintiff used to 
send him Rs. 4 regularly every month. Itis also clear upon her 
evidence that the plaintiff had to meet not only the ordinary 
expenses of the family consisting of his mother and his own wife and 
himself but also the expenses which were incurred for the marriage 
of his sister Haridasi, who appears to have been married about 6 
years after Kaliprosonno’s death. It is not necessary to go into 
greater details but it would be sufficient to say that in rg0z, the 
year in which the story of this case really opens, all the three 
brothers were employed in the shop of Bhuban Dutt, earning 
altogether Rs. 70 or Rs. go a month. 

In 1901 the state of the family took a somewhat better turn. 
In April or May 1901 Jnanendra left for Rangoon on being appoin- 
ted general manager of Bhuban Dutt’s medicine business there. 
He was to getthe same pay namely Rs. 20 as before but also a 
commission on profits in addition to his pay. What the rate of 
this commission was isa matter of dispute,—some saying it was 
4 annas in the rupee and others only r anna in the rupee, the latter 
version being more probable. He got himself married shortly 
before he started, It has been proved by P. W. No. 19 Ramdas 


Vor. LVIIL] HIGH COURT. 


Chakrabarti, who is one of the principal witnesses on behalf of 
the plaintiff and who happens to be doubly connected with the 
plaintiff—both as the husband of plaintifi’s sister Sarojbasbini as 
already stated and also as the brother of the plaintiff’s wife, 
Sarojini alias Sarojubala, now dead, and who has, as will 
appear later on, sought to support the plaintiffs case on all 
possible points and in all possible ways, that at the time when 
he left for Rangoon Jnanendra bad no money in his hands. And 
there is other evidence to show that his passage money was paid 
by Bhuban Dutt, while a few extra 1upees were given to him by his 
aunt namely Bhabatazini’s sister. (Vide evidence of Bhabatarini 
and of D. W. 4 Manmatha, the son of Bhabatarini’s sister). The 
evidence is that Jnanendra’s pay used to be drawn by Tarapada 
from Calcutta, and there is nothing to suggest that the commission 
which fell due to hirh at Bhuban Dutt’s business at Rangoon was 
drawn by Jnanendra at any time or atintervals. Jnanendra, there- 
fore, must have managed to defray his own expenses from some 
Other source. That this was so is also the case of both the parties, 
notwithstanding that only so little has been disclosed as regards the 
character of Jnanendra’s earnings about this period as could not 
possibly be avoided. Speaking of the period antecedent to the pur- 
chase of the Pharmacy at Rangoon which took placein July 1906 
(=1313) the plaintiff has said,— A 

“ The Rangoon business was started in 1313 (= July 1906) with 
funds of Jnanendra and myself and both of us contributed our 
labours to it.. * * * Before this business, we hada cocaine 
business in Rangoon. I used to send cocaine from Calcutta. This 
business fetched immense profits. ” 

The existence of this business in cocaine which was carried on 
by Jnanendra and Tarapada about this period prior to the purchase 
of the Pharmacy is also spoken to by P. W, 19 Ramdas Chakravarti 
who has deposed that he too had to take part in it under Jnanendra’s 
instructions. And the fact that the two brothers did jointly carry 
on this business atthe time is amply established by a letter of 
Jnanendra to Tarapada [Ex. t (e)] of which the portion containing 
the date has been torn off but which must have beena letter of a 
date prior to Annoda’s death which took place in 1903, . because 
the letter contains a reference to Annoda as then living. 

There is no doubt, therefore, that during the first few years of 
Jnanendia’s stay at Rangoon and tillthe Rangoon Pharmacy was 
purchased Jnanendra was not only in service at Bhuban Dutt’s as 
their general manager, but also carried on jointly with Tarapada 
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a very lucrative business in cocaine. So far as Tarapada is con- 
cetned, he worked as sub-broker in the firm of Messrs. Schroder 
Smidt and-Co.: He says he worked there from 1901 to 1909, and 
though about the exact period that he worked the evidence is con- 
flicting yet it is clear that he must have worked as such for several 
years, and, at all events, till r9c6. Bhuban Dutt himself was the 
banian of Messrs. Schroder Smidt & Co.: and one Narain Dutt was 
the broker under hm ; and Tarapada:came in there as under-broker. 
Tarapada’s earnings as such under-broker, according to P. W. 12 
Narain Chandra Dutt, was “Rs. 50 or 60 at the start and rose up to 


‘Rs. 200, 250 or 300 at the end.” The evidence of P. W. 19 Ram- 


das Chakravarti is that after leaving this job as under-broker to 
Messrs. Schroder Smidt & Co., Tarapada commenced a business in 
bones in partnership with certain other persons, namely a zemindar 
of Satkhira and two ‘Christians’, that Tarapada contributed about 
Rs. 3000 to the capital of this business but the business collapsed 
within a year, landing ‘him in debts and liabilities. He has deposed 
that the partners gave out that they would make Tarapada liable 
for Rs. 6000 or Rs. Jooo and that leaving aside the liability on 


‘account of the bone business Tarapada’s financial position about 


1315 B. S. (=1908-9) was this that he had contracted debts to the 


‘tune of Rs. 1200 or Rs 1300. As regards Annodait would be 


sufficient to say that he carried on some sort of a businessin clothes, 
with ho regular shop for the purpose, but with a stock kept in the 
house itself. Annoda died on the roth October r903. 

Jnanendra returned from Rangoon for the first time in 1903 after 
Annoda’s death. Kironsoshi in her evidence says— 

“He (meaning Jnanendra) was in Rangoon when my husband 
died. On hearirg about the illness, as he was written to for medical 


treatment, he came. My husband’s elder brother (meaning Tara- 


pada) wrote the letter. My husband died before he came. He 
came home and heard that my husband had died. My husband 


_diéd immediately after the telegram was sent. My husband died 3 


or 4 days before he came. It was necessary to send a telegram to 
Jnanendra for money was required. ” 

+ In 19e5 Jnanendra again came back from Rangoon and while 
returning took his wife with him. In 1909 he came a third time and 
Bibhuti accompanied him to Rangoon on his return journey. 
Gostho went to Rangoon in 1918 Jnanendra came back from 
Rangoon for the last time in 1921. 

_A few more facts requie mention at this stage. In 1920 
Jnanendra’s first wife died. He thereafler married Pannalata, 
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the defendant No. 4, and had by her two sons Ashu and Aswini, ` 


defendants Nos. 1 and 2, as alreidy statej. While ‘Jnanendra 
and his wife and daughter used to put up at Rangoor, Tarapada 
and his wife and children with the ‘exception of Bibhuti and 
Gostha who went ‘to Rangoon in 1909 and 1918 respectively as 
already stated, together with Bhabatarini, Kironsoshi, Haridasi and 
otheis used to stay at Baranagore. The evidence is to the effect 
| that at Baranagoie’ they lived at different houses from time to 
time on very small rents, and it was only after Jnanendra’s final 
return from Rangoon that a decent housé on a rentof Rs, 60 
was rented at Baranagore and thereafter Jnanendra 1emcved to 
another house for which he had to pay a rent ‘of Rs. roo. There 
is ample evidence, mostly documentary, which proves that Bhaba- 
tarini was not pulling on well! with Tarapada and his wife, and 


that this was one of the factors which served to create an unplea- - 


santness between the two brothers [vide Ex. B (5) of 1912 Ex. B 
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(4) of 1915 Ex. 12 (32) of 1917, Ex. 1z (45) of 1919, Ex. B (10) _ 


of 1921 and Ex. W. series]. Bhabatarini has also deposed that 
towards the last four years or so before Jnanendra’s final return 
from Rangoon, she had’ to pay thè rent of the house she was living 
in because Tarapada with his part of the family had removed to 
their native village at Narainpur. Whether this evidende is literally 
true or not, one need not enquire; but this much is clear that 
the relations between the mother and the son were not’ at all 
pleasant at any time since Tarapada was financially broken 
down. í 


staying at Baranagore, executed a Will. In this Will he made 
certain gifts to charitable objects: and for the benefit of an educa- 
tional institution which he had established in memory of his father 
Kali Prosonno and also certain other bequests for the benefit of 
some of his relations, including a provision for Rs. 2000 to be 
spent for the marriage of Tarapada’s daughter Lilabati, As regards 
bis moveable and immoveable propertiés, he provided that his 
sons would be the proprietors subject to this that in the businesses 


at Rangoon Noni and Gostho and Gostho’s two younger brothers, | 


when competent, would work and for ‘that Noni would get a 2 as. 
share, and Gostho and such of his said brothers who would work 
in the business would get a3 as. share in the profits. Jnanendra 
died, as already stated, on the gth September 1923. 


The suit was commenced on the 25th February 1924. Written 
statement on behalf of the defendants Nos. 1 and 2 was filed on 


On the arst July r923 (=sth Sravan 1330) Jnanendra, while. 


382. 


Civin.. 


1933: 


Tak GALCUTTA LAw jouRNAL, [Vor VİN. 


the. 26th July. 1924. Defendant No. 3 filed her written statement 
on. the. 6th April 1925, to the contents of which reference has 


Ashutosti Mukherjee ready, been made. In her evidence she stated that this written. 


V. 
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statement was prepared for her by her sister’s husband one Nisha- 
nath Bhattacharjya who besides herself was the only witness 
(D.-W..1) examined. on her behalf in ‘the trial. She herself gave 
her. deposition on commission while putting up at the house of 
Tarapada. Probate of the Will was applied for by some of the 
executors.; and after some contest amdngst some of the executors 
themselves and also some objection on the part of Tarapada with 
tegard:to some minor matters, eventually. on the 3oth July, 1925, 
a grant was made in favour of all the five executors. During the 
pendency, of the present suit, Gostho instituted a suit on the rrth 
April, 1927 for his share of the profits of the Rangoon Pharmacy 
on the basis of the Will (Vide Plaint Ex. R) and eventually got 
a decree (Ex. RR) on the 25th March, 1928. Tarapada was not 
wholly unconcernei with this suit, as the letter Ex. A A A dated 
‘rgth. September, 1927, which he wrote to one of the executors, 
shows: In. this letter he advised the executors to take up an 
attitude:which might not appear to militate against his own con- 
tentions-in the present suit. 


We now come straight to the circumstances under which the 
business’ in Rangoon, which forms the subject matter of Sch. 
Aka to the plaint, was started. The business consists of two items; 
one‘going by the name of Imperial Pharmacy ani situate at pre~ 
mises No. 26 Moghul Street, and the other a branch Pharmacy 
started later on in premises No. 1/97 Dalyuspi. It is really ‘the 
acquisition and character of the former of the two items with which 
we-are concerned in this case, because it is these that would govern 
the other item as well. The definite case which the plaintiff has 
made'as regards this matter would be clear from his own deposition 
on the point, 

He says,— 

“The Rangoon business was stated in 1313 (July 1906) with 
the funds of Jnanendra and myself and both of us contributed our 
labours to'it. Annoda was dead at the date of starting of that busi- 
ness; It isnot true that the said business was started by Jnanen-- 
dra: with his own funds. The said business was started by us with- 
Rs 1800 and out ‘of the said sum I contributed Rs. 1000, and 
Jnanendra Rs, 800 .” < 

His.case also is that after the Pharmacy was purchased with 
Rs. 1800 raised in that way, he used to contribute his labours by 
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purchasing and sending medicines from Calcutta and-doing other 
necessary works in connection with it. His case further is:that 
the business was expanded by Jnanendra by putting money into 
it now and again, and that the proceeds used .to be appropriated 
partly by himself ani partly by Jnanendra. He explains that:the 
Pharmacy was started in the name of Jnanendra and he himself 
remained only in the background lest Bhuban ‘Dutt, who was 
banian to Messrs. Schroder Smidt and Co. and under whom-he 
was underbroker, and who himself had business in medicine in 
Rangoon in which Jnanendra worked as general manager, :as 
previously stated, objected -to his being concerned in a ‘rival busi- 
ness there. His case further is that Bibhuti aswell as.Gosthasalso 
took part in “looking after the Pharmacy and managing its 
affairs. 

Analyzed, Tarapada’s case therefore is that he-claims to be 
a partner to the extent of an 8 as, share in the business because.:— 
1st, he contributed Rs. roco out of the sum of Rs. 1800 with which 
the Pharmacy was purchased; znd., he used to .contribute ‘his 
labours by purchasing and sending medicine from ‘Calcutta in 
doing all necessary works in connection therewith, and in-short 
was'the representative of the business on its -Calcutta side ; :and 
3rd., his sons Bibhuti and Gostho used to ‘contribute ‘their:‘ldbours 
on the business. Upon the evidence on the record it is ‘plain 
beyond doubt that the business that gradually grew out .of ‘the 
Pharmicy in Moghul street so purchased, and in respect of which 
a branch was subsequently started in Dal Yuspi, became.in fulness 
of time a very flourishing concern and yielded large profits. It 
isalso evident that from time to time large sums of money had 
to be put into the business in order to meet its ever increasing 
demands. The Subordinate Judge has observed.and the observa- 
tion seems to us to be correct,— 


“It is not disputed that the expansion and development was 
due mainly, if not solely to the exertions resources and credit of 
Jnanendra. A number of documents have been put into show 
that Jnanendra had to borrow large sums from -different quarters 
from time to time òn his personal responsibility to meet the 
ever increasing demands of the Pharmacy. Tarapada does ‘not 
claim that besides personal -exertion and the aforesaid sum -of 
Rs. 1000 he thad to make any other contribution in money worth 
the name ‘for the building up of the-business.” 

Upon this state of facts we have ‘to examine :the -evidencesin 
order to find out whether.the three contentions referred to ‘above 
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aani, .which -formed the basis of the plaintifs claim as regards the 


pA 1933, Rangoon business, or any of them is true. 
|, Ashutosh Mukherjee To take first the story of the contribution of Rs. 1000 P. W. 19 
.Råmdas Chakravarti says that there was a dispute between 
Jnanendra’s cousin Haru a'fas Suren and Bhuban Dutt’s people at 
f Rangoon and so it was decided to start a new shop there which 
would belong to both the brothers, and that there was a consulta- 
tion in which Tarapada said that he would advance Rs. rooo for the 
purpose. This consultation according to Tarapada took place when 
Jnanendra came down to Calcutta for taking his wife to Rangoon 
-and he has given the approximate date thereof as Aprilior May 1906. 
Tarapada says that he had Rs tooo with him in currency notes 
.and that he sent this amount to Jnanendra at Rangoon through one 
Kali Prosonno'Das, now dead, who was an employee of Messrs. 
Bhuban Dutt and who was being sent out by them to Rangoon to 
~be the manager of their Medicine business there in the place of 
Jnanendra. He admits that the fact that a rival business in medi- 
, cine was being started was to be kept back from the knowledge of 
Bhuban Dutt as such a disclosure might lead to his dismissal from 
his post ag under-broker under Narain Dutt, and that this was the 
reason why the business was allowed to be started in the sole name 
of Jnanendra. Yet his story is that he sent Rs. tooo through Kali 
-Prosonno, who was none else than an “employee of Messrs. Bhuban 
„Dutt. Itis also the case that no receipt was taken for the amount 
so entrusted to Kali Prosonno, but that may perhaps be explained 
by the fact that Kali Prosonno was an old class-mite of his. | 
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The whole story has been -challenged on behalf of the defence 

as a myth even to the extent of denying the existence of sucha 
manas Kali Prosonno Das and of his taving ever been in the 
-emmploy of Messrs. Bhuban Dutt, and this challenge certainly finds 
some support from the answeis givenin cross-examination by two 
of the witnesses namely P. W. 11 Bhuban Moban Das and P. W. 12 
Naran Dutt, both of whom were prominently connected with the 
shop, and the former having been its manager. D. W. 2 Sudhansu 

| Sekbar Roy has deposed that one Haridas Chandra became manager 
-of Messrs. Bhuban Dutt’s business at Rangoon when Jnanendra left 
and that he never saw any one named Kali Prosonno Das as such 
manager., He is apparently a respectable witness, though not quite 
„a disinterested one. Another witness, D. W, 9 Kunja Bihari De has 
definitely deposed that there was no Kali Prosonno Das in Bara- 
magore, such as might have beer utilized for the purpose alleged. 
. A witness P. W, 16 Saroda Prasad Banerji deposed that he saw the 
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-handing over of the money by Tarapada to:Kali Prasonno Das.in 
-the shop of one Kishori Doctor. and that Kishori Doctor as well as 
one Adhar Das were present at the tims but are now dead. In 
cross-examination, however, he admitte] that he has “ no. positive 
recollection”, anialso that he did not remember the name of the 
man to whom the money was paid. This witness does not mention 
that P. W. 19 Ramdas Chakravarti was present on the occasion, ‘and 
yet the latter gave evidence to the effect that Jnanendra had written 
to him to ses that Tarapada did send the money and that he was 
present when Tarapada handed over the money to Kali Prosonno. 
Some other witnesses have also been examined on behalf ‘of the 
plaintiff to prove what may be regarded asa sort of admission on 
the part of Jnanendra. Ons of these P. W. 4 Kali Charan Banerjee 
says that it was he who gave information to Jnanendra about the 
-Pharmacy and on that Jnanendra wrote to Tarapada from Rangoon 
about the money, that Tarapada wrote in reply that he would be 
sending-money soon and that in case there was delay the money 
might be collected through the help of the witness, and that as 
Tarapada sent Rs. ro00 his help became unnecessary. It is some- 
what difficult to fit this version in with that given by P. W. 19 
Ramdas and of Tarapada himself. Another P. W. 2 Atul Krishna 
De has deposed* that Jnanendra had admitted before him that 
Tarapada had paid Rs. rooo towards the capital, but that no one 
wis present when that admission was made. A third; P. W. 17 
Nagendra Nath Ch atterjisays that Jnanendrahad to borrow Rs, 2000 
from his (witness’s) father-in-law for making the purchase with 
Rs. 1800 and that Jnanendra told him that Tarapada would send 
him Rs. rovo, but in case there was need and he be in difficulty, 
‘he (witness) would have to request his father-in-law to advance the 
money and so at his request his father-in-law advanced the loan, 
This is a version which finds no corroboration from any other,witness, 
-and is against the tenor of the evidence given by the other witnesses 
onthe point. This story, again, is contrary to the plaintiff’s case as 
-argued before the Court, namely that Jnanendra had no’ means at 
all to raise any money beyond Rs. 800. In cross-examination the 
witness said, —" I do not know if Tarapada actually sent the money 
aforesaid.” Then there is the fact that the story of this advance of 
Rs. rcoo was not givenin the plaint, and was not disclosed until 
the plaintiff himself .came into the witness box, while in the cross- 
examination of the mother Bhabatarini it was definitely suggested— 
. that presumably at the instance of the plaintiff himself, for he was 
present during her examination on commission and qnestions .were 
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teing put.to‘her under his instructions—that Tarapada had paid 
Rs. 2000 -tawards the.capital at the'time when the business was 
started. On.such state of facts and of the evidence it was not 
‚possible ‘to held that the story of contrib ution of Rs. rooo by 
Tarapada for purchase of the Pharmacy has been proved. A-number 
of’letters purporting to have been written by Jnanendra to Tarapada 
about.this period (April to December 19¢6) have been produced on 
‘behalf of.the plaintiff. The more important of them ae Ex. x(a), 
1(b), r(c), (d), 100), 1(g), 1(i) and 1(k). All these with the exception 
of Ex. 1(k).are clearly fabricateJ, written on paper which came into 
existence in or after 19z0 anl containing writing which is very 
dissimilar. to that of Jninendra. The Subordinate Judge has 
expressed the view that P. W. rọ Ramdas was the writer of these 
letters. He has come to this finding upon a comparison of the 
\writing.on these letters with a specimen of the writing of that witness 
taken in-Court, and also in view of the fact that as explanation for 
the inordinate delay that was made for.their production in Court it 
was alleged that the letters remainei with him ashe was trying 
ito arrange for an amicable settlement between the parties. It is not 
‘possible, nor indezd necessary to pronounce such a definite opinion, 
:but it is sufficient for us to find, as we do find most certainly, that 
they-are not ‘Jnanendra’s letters. Ex. i(k) may be a genuine letter 
but even in ittwo words ‘Pand ‘my’ seem to usto have been 
.alterci into ‘us’ and ‘our’ in order to make out that the business 
belonged to both the brothers. The letter no doubt contains a 
‘Tequest to Tarapada to sec ifany money can be raised over the 
joint signature of the two brothers; but a request does not neces- 
sarily indicate that the brothers were partners. Another letter 
(Ex. 20) purporting to have been written by Jnanendra in 1906 and 


, suggesting that he had some other partner has been produced, but 


it is obviously fabricatej, and not in Jnanendra’s handwriting. A 
careful scrutiny of these letters disclose an anachronism in their 
contents which itself is sufficient to discredit their genuineness. 


The plaintiffs case was that Jnanendra was able to contribute 
only Rs. 800 and he himself contributed the remainder, namely 
Rs. sooc, “The documents which throw any light upon the purchase 
are Ex. A, Ex. JJ, Ex. LL{1) and Ex. “LL{2). ‘The first two 
documents show that-the Pharmacy was purchased on the 23rd July 
1906 for Rs. 1800 witha stipulation to pay the amount to the 
wendor.by ‘the roth August 1906 and that the amount was in point 
of fact paid up-on the 8th August 1906; the last two are extracts 
-from’the account book-of the Imperial Pharmacy for that ‘period 
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even by Jnanen ira himself and they show payment of the amount 
by a cheque on’the Commercial Bank of Rangoon. A good deal of 
argument has been addressed to us on behalf of the plaintiff to 
establish the position that Jnanenira could not possibly have scraped 
together so much as Rs. 18co for the purpose, because his pay in 
„respect of his service under Bhuban Dutt used to'be drawn from 
Calcutta by Tarapada aniall that was left to him to avail of was the 
commission which might be due to him and. from that too he must 
have drawn amounts from time to time to meet his own expenses. 
This argument is more orless inthe natwe of a speculation, 
because Jnanendra who is the only person who could have explained 
how or from where the money came is not alive and none else can 
say what actually took place. That he could raise Rs. 800 from 
some source or other is the plaintiffs own case; and nothing that 
appears upon the record lends colour to the supposition that 
Rs. 800 and not Rs. 1800 was available to him. Besides, whatever 
doubt may arise on the point is finally dispelled by the admission 
which the plaintiff has made in bis own deposition namely that 
Jnanendr2 had with him monies which were the proceeds of the 
cocaine business. The plaintiff has said-— The Rangoon business 
in suit was extended with the money that Jnanendra had with him 
out of the cocaine business”. The Subordinite Judge has not 
accepted the story of contrib ution of Rs. rcoo by Tarapada and with 
his finding on this matter we entirely agree. 


There’are some other facts’ which:also tend to’ point to the 
business’ having been’ started. with Jnanendra’s own money. The 
signboard was inthe name of Jnanendra alone, the license and 
registration of the business was in his sole name, and when'a power 
of attorney was execute! in the name’of Nanibhusan’ Banerji it was 
executed by Jnanendra ani not by him jointly with Tarapada.. 


The Subordinate Judge also has found that the evidence taken 
as a whole lends support to the conclusion that the business was 
the selfacquired business of Jnanendra. It is quite true the" two 
brothers formed members of a joint family at the time of the acqui- 
sition, anithere is also evidence that there was some nucleus of 
joint family property. But it is not the plaintifl’s case that any part 


of this nucleus went for the acquisition of the business, and indéed- 


such could not be his case, because, after all, the yield‘of the small’ 
quantity of land,—roughly speaking 40 bighas according to the 
plaintiff, and 20 bighas according to the defendants;—after meeting 
the requirements of the family would leave practically- nothing from 
which any such acquisition could be made. The necessity of 
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establishing the existence of a nucleus‘of joint family property before : 
the property in possession of one member can be: presumed to be 

joint family property has been recognised in numerous decisions of 

the highest authority and the reason of the rule is this that when: 
there is ancestral property by means of which other property may’ 
have: been acquired then it is for the party alleging selfacquisition: 
to prove that it was acquired: without any aid from the family estate : 

See Ram Kishan Das v. Tunda Mal), in the present case‘ the 

plaintiffs own case being not that the acquisition was made out of 
any nucleus of joint funds but on'a partnership started on a joint 

contribution of the specific amounts by each of the two partners no 

question of rights as under the Hindu law itself arises. In such 

circumstances as the Judicial Committee has pointed out in the case’ 
of Annamalai Chetty v. Subramanian Chetty (2) 

“A member ofa joint Hindu family can make separate acqui- 
sition of property for his own benefit, and unless it can be shown’ 
that the business grew from joint family property or that the 
earnings were blended with joint family estate they remain free: 
and separate.” 

As regards the blending of the earnings of the business with: 
the joint family estate, the Subordinate Judge, originally observed 
that there is no evidence that the earnings were ever blended 
into the common stock of the family; It does no doubt appear: 
that monies used to be sent, and that regularly and constantly 
from Rangoon, for meeting the: requirements of the family, but 
that does not mean that the earnings were blended into the 
common stock. | 

The other two items which also form the basis of the plain- 
tiffs claim, namely, that he worked for the business on the. Cal-- 
cutta side, and that his sons Bibhuti and Gostho also worked 
in the business of Rangoon, were put forward by him as evi- 
dence of a partnership, under which he claimed an 8'as. share 
in the business. The defendants’ case on the other hand, was. 
that whatever work Tarapada did in respect of the business 
was done by him merely on the request of Jnanendra such as a 
younger brother would not hesitate to make to his elder and an 
elder brother would readily comply with: for his younger if the 
elder brother had nothing else to do and was depending upon the 
former for the maintenance of himself and his family; that. 
Bibhuti did nothing for, the business and had no connection with. 


(1) (1911) I. L R. 33 All. 677. 
(2) (1928) 49 C. L. J 933.23 C.W N. 435. 


ri 
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it; and that Gostho worked. for a time init but ona pay. So 
far as this part: ofthe case is conceined, the Subordinate Judges 
findings are somewhat difficult to understand or to reconcile. 
It is not possible to make a summary of such findings without 
detriment to their: logic. They are accordingly reproduced in 
their entirety. f 

“The whole history of the family also goes to prove that Tara- 
pada was not treated asan ordinaiy dependent of Jnan. It was 
Tarapada who was the mainstay of tbe family when it had to pass 
through bad times and when Joan had to look upon him for his 
educational expenses (vide the M. O. acknowledgments, Exts. 2 
tozp) P.W. No.18 Shiba Prosad says that Jnan had a high 
regard for Tarapada. That was nothing but a reflex of his senti- 
ment for a loving and toiling brother. In the same strain Nani 
Bhusan (manager of the business) wrote to Tarapada in 1911 in 
a letter where the tribute to the head of a Hindu family under 
proper notions had been paid. This is! what is said by Nani— 
‘Uncle, if you do not stand against the storm, who will P”, (Vide 
Ext. 3 B). Thus it will appear that Tarapada was given a position 
in the business which was in consonance with the part he played 
in it and which he could well have expected to get from a brother 
to whose up-bringing he had to contribute his mite at an earlier 
period. If this be kept in view, the facts transpiring in the evi- 
dence will follow as a natural sequence. I have already referred 
to-the remittances from Rangoon towards defrayal of the house- 
hold expenditure at Baranagore. At Baranagore Tarapada used to 
make all disbursements necessary for the joint family, such as 
paying the doctors bills, meeting the costs of all ceremonies 
(Annaprasan, Upanayan and marriage) and paying the dues of 
grocers, goldsmiths and priests. Tarapada used to get from 
Rangoon not only the maintenance costs of his family ‘but ali the 
extraordinary expenditure such as the cost of Upanayan (sacred- 
thread ceremony) and marriage of his sons and the cost of pilgri- 
mage for self, wife and some children. All this could not have 
been drawn from Rangoon if Tarapada was 2 mere hanger-on. 
No doubt in some of the letters written by him to Jnan, Tarapada 
was sometimes found as petitioning Jnan for doles. These cannot 
be construed asjnegativing the position of a partner in the business. 
Jt is not an uncommon thing ina Hindu joint family that members 
who earn less are more tolerant and deferential to members who 
earn more and upon whom the prestige and good name of the 
family depends. Tarapada was fully conscious of what was due 
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to Jnan as the architect of the family fortune and if from that 
consciousness he sometimes took up the role of a persuader it 
cannot detract from the position he could otherwise claim. It 
will next be seen that Jnan allowei the earnings of Tarapadas’s 
son Bibhuti to be mixei up with his funds (Vide Ext. 1 coupled 
with Exts. 2 qto2z4) An entry in the ledger of the Rangoon 
business (Ext 14) shows that Jnan allowed Bibhuti’s money to be 
added to the funds of the business. Gostho (another son of 
Tarapada) used for a time to work in the Pharmacy. The plaintiff’s 
case is that Gostho did not get any pay from there. The paybook 
or acquittance-roll of the Pharmacy which could have ‘furnished 
the best evidence in the matter has been withheld. There is 
however, an isolated entry in a leiger (Ext. P) to show that there 
was a pay fixed for Gostho. No weight can be attached to this 
entry. It might have been interpolated for the purpose of this 
case, P. W. ro Ram Kanta Pal says that he made the entry 
under the orders of Nani. It is admitted on behalf of the defence 
that all the account books of the business are in existence, still, 
excepting some stray books selected at random, they have been 
held back. When the Jabeda account corresponding to the above 
entry (Ext. P) is not forthcoming it cannot be said that Gostho 
was a paid servant. The last Will of Jnan also goes to confirm 
the above supposition. There Jnan made provision of 3 as. of 
the profits of the business for the three sons of Tarapada excepting 
Bibhuti. It need not be mentioned here that the Will was pre- 
pared shortly before the death of Jnan when he was admittedly 
under the influence of the relations of his second wife (Vide D. W. 
No. 2 Sudhanshu Sekhar Roy). Even in that environment Jnan 


' could not altogether overlook the claims of Tarapada’s branch. 


Such a share as the above in a flourishing business could not have 
been given to the plaintiff’s sons if the plaintiff was no better than 
a dependent. The blending of income belonging to Tarapada’s 
branch{with his. own income shows that Jnan always treated Tarı- 
pada as his partner.” 

On these findings the learne1 Judge proceeds to consider 
what share Tarapada can ave in the business and observed.— 

“I have already said that Tarapada has failed to prove any 
contribution in money and that-he contributed his labour and 
exertion. Jnanendra not only supplied the capital but contributed 
his labour. So he should get two shares and Tarapada one share. 
This is in consonance with justice and equity and is not opposed 
to the provisions of section 253 of the Indian Contract Act, It is 
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rather supported by authorities. Vide 13 C. W. N. 1133 and 
Mayne’s Hindu Law and Usage, S, 288.” 

The learned Judge therefore has madea decree in plaintifi’s 
favour not upon the basis of a partnership which was the plaintiff's 
case but upon principles of Hindu Law and on general principles 
of equity, for the application of either of which very different con- 
siderations would arise. So far as Hindu Law is concerned,’ as 
pointed out by Mr. Mayne in the paragraph itself to which the 
learned Judge has referred, the doctrine of a double share is appli- 
cable where at the foundation there was an acquisition out of 
joint funds but the means of ‘acquisition drawn from joint funds 
was of little consideration while the personal exeitions are consi- 
derable. The doctrine has no application where there has been 
no common funds which ever went to start or implement the busi- 
ness. Section 253 of the Contract Act has for its foundation a 
contractual relation of partnership. These principles are entirely 
inapplicable to the present case unless one can find that the busi- 
ness was started out of common funds. It may be conceded that 
the learned Judge’s finding that Tarapada was the Karta of the 
family, managing its affairs and making the necessary disburse- 
ments of its ordinary as well as extraordinary expenditure and 
that he was looked upon as its head and respected by Jnanen- 
dra and all others, is. correct. And it is more than clear 
from the mass .of correspondence that is on the record 
that notwithstanding that Jnanendra was: not pleased with 
Tarapada for his conduct towards his mother. Bhabatarini and 
protested against it and notwithstanding also that Jnanendra 
from time to time objected to such expenditure as he was 
not willing to bear, he always showed to Tarapada that degree 
of reespect to which the latter was legitimately entitled by 
reason of the relationship in which he stood. On the other 
hand Tarapada had his love and affection for Jnarlendra who 
was his younger brother and was toiling ina distant country -and 
was the mainstay of the family. These however are matters which 
are neither here nor there. The real question is, do the circum- 
stances disclose that Tarapada was treated as a partner in the 
business, or are not the circumstances equally consistent with or 
referable to the fact that he was the eldest member of the family, 
who was doing nothing at the time inthe shape of an occupation 
as a means of earning and it was for that reason-that he was asked 
to help the business by doing such work for it as an elder brother 
or any other member of the family would readily do in respect of a 
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business really belonging not to him but to another member of the 
family on whose earning the family entirely depended. The error 
on the part of the leirned Judge in our opinion, consists ın his not 
having kept this view point clear in his mind. The large mass of 
correspondence to som2of which only the learnel Judze has 
referred shows unmistakeably that Tarapida’s help was requisitioned 
in various matters in connection with the despatch of goods, settling 
of disputed claims, finding out ways and means ‘for the promotion of 
business and various things of that sort. The more important of 
the letters on which special stress has been laid on behalf of Tara- 
pada Ex. 1(0) D. 1907; Ex. r(x) D. 1908; Ex. 12(6) D. 1910; 
Ex. 12(7) D. 1911; Ex. B, Ex. B(3), Ex. B(5) and Ex. 12(15) 
D. 1912 ; Ex. 1z(26) D. 1914; Ex. 12(32) D. 19173; Ex. 12(45) 
D. 1919 ; Ex. 12(50), Ex. 1z(57) and Ex. B(6) D. 1920; Ex. B(1), 
B(2), B(7), B(to) and Ex. 170) D. 1921; and Ex. B(8) D. 1922. 
It is not necessary to deal with each of thes2 letters individually. 
Most of them, in our opinion, are perfectly inconsequential, showing 
only requests made or advice given such as one brother would do 
to another, regard being had to their respective positions and the 
relations.in which they stood to each other and to the family asa 
whole. In Ex. B(3), in which speaking of a suit relating to the 
Rangoon business Tarapada used the words ‘us’ in the plural in 
connection with the suit, but it is obvious that from this an inference 
does not necessarily arise that there was a partnership between the 
brothers in connection with the business against which the claim in 
the suit was made. People are in the habit in ordinary parlance of 
identifying themselves in thit way ina cause in which they have 
no pecuniary or proprietary interest. The letter Ex. B5 of which 
the true import does not appear in the translition, is really against 
the plaintiff's contention. The damaging passages in Ex, 12(26), 
Ex. 12(50), Ex. 12(57), and 1z(7o) are clear fabrications. And 
amongst thë other letters many are either begging letters or are 
utterly inconsistent with any supposition that there was any claim of 
Tarapada from the business or in its profits [e. g. Exts. B, B(r), B(2), 
B(3), B(6), B(7), B(8), B(9)and B(zrr)]. The Subordinate Judge 
apparently felt pressed by the letters that are on the record which 
were written by Tarapada to Jnanendra in which to quote his own 
words,—“ Tarapada was sometimes found as petitioning Jnanendra i 
for doles.” He nevertheless held that these letters could not be 
construed asnegativing his position of a partner in the business, 
because as he says :— j 

“Itis notan uncommon thing ina Hindu joint family that 
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members who earn less are more tolerant and deferential to mem- 
bers who earn more and upon whom the prestige and good name 
of the family depends. Tarapada was fully conscious of what was 
due to Jnanendra as the architect of the family fortune and if from 
that consciousness he sometimes took up the role of a persuader it 
cannot detract from the position he could otherwise claim. ” 

In our judgment the learned Judge was wrong in his apprecia- 
tion of the evidence afforded by the letters and in drawing his con- 
clusion from their contents. In our judgment, Tarapada’s letters 
purport to proceed from a person who could have no pretensions 
to a claim on the groun] of partnership but who certainly had every 
claim upon the natural love and affection and esteem of his younger 
brother who would under ordinary circumstances have a duty to look 
to the wants of the elder brother and of the family of which that 
brother was the head. Itis an admitted fact that no account has 
ever been taken of the business during the long period it has con- 
tinued since 1996 down tə this day. D. W.13 Gostho who has had 
ample opportunities of Iooking into the account of the Rangoon 
business is unable to say if there is any expenditure entered in the 
said accounts inthe name of Tarapada. Itis not alleged that 
moneys that usei to be sent from the business to Calcutta were 
ever entere! in Tarapada’s name and P. W. ro Ramkanta Pal has 
positively proved the contrary. Consequently, ifany accounting is 
to bz ever made it would not be possible to make out what money, 
it any Tarapada miy have drawn out of it. The feeble attempt 
which was made through P., W. ro Ramkanta Pal to establish that 
accounts of the business written by the said witness were sent by 
Nanigopal to Tarapada (that witness has said that they were so sent 
once or twice) has failed altogether, Noni himself repudiated that 
he ever did such a thing. ‘Tarapada, while he did not allege that he 
ever paid any money out of his own pocket for the purchases that 
he had to make in Calcutta or the Rangoon business, deposed that 
the Rangoon firm used to send him monies to make the purchases 
with.’ This, however, has ben disproved by other evidence; 
notably, the evidence of P. W. 3 Ashutosh Chakravarty, who has 
been the ledger-keep2r of Messrs. Butto Kristo Pal, the largest 
amongst the dealers in medicine in Calcutta, and who has said that 
in the books of .that firm the accounts stood in the name of J. N. 
Mukerji and the consignments used to be sent by that firm through 
the bank and payments used to be received by them through the 
bank. ‘Tarapada also has admitted that all the Calcutta firms had 
their accounts in the name-of Rangoon firme Tarapada undoubtedly 
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did a lot of work for the business at the Calcutta end, but, as has 
been already observed, there is nothing to indicate that he did it as 
a partner or a person baving a pecuniary or proprietary interest in 
the business. The learned Judge seems to have felt pressed by the 
fact that the Rangoon firm used constantly and regularly to send 
monies to Tarapada for the purposes of the joint family. But one 
earning member maintaining a whole family regularly all his life is 
almost a normal feature of joint families in Indian society. The 
character and attendant circumstances of such payments as were 
made in this case destroy all theories of such payments having been 
made as on account of a partnership. The remittances were more 
or less of fixed amounts e. g. Rs. 50 a month about the period 1906 
to 1909 or 1910, Rs, roo per month during the period 1915 to 1917, 
but where extra necessity arose extra amounts were sent (vide D.. 
W. 3 Noni Bhuson and D. W. 5 Radha Kanta). The remittances 
used to be made to Tarapada so long as he had to make disburse- 
ments for the fimily at Baranagore, but only when Jnanendra or his 
wife were not there. Large sums were drawn by Jnanendra himself 
from Rangoon between 1920 and 1922 under telegraphic instruc- 
tions through the Bank (Ex. N N series) and no objection appears 
to have been raised thereto. D. W. 19 Ramdas who has endea- 
voured his very best to prove every inch of the plaintiff's case gave 
a story that Tarapada with a view to give his whole hearted attention 
to the Rangoon business-had to give up his under-brokership with, 
Messsrs. Schroder Smidt & Co.: and that after Tarapada’s bone 
business collapsed he had to draw money from the Rangoon Phar- 
macy to keep himself up. As regards the latter assertion, Tarapada 
himself has not’ attempted to put it forward in his evidence, and 
there is no other corroborative evidence, either oral or documentary. 
And as regards the former statement, Tarapada gave a different 
version Saying that he gave up the appointment at Schroder Smidt 
& Co.: as Jnanendra advised him to do so because he had diabetes, 
Upon the evidence of Noni (D. W. 8) it has been proved, and 
there is no evidence the other way, that Bibhuti who was taken by 
Jnanendra to Rangoon in 1909 and had within a short time became 
somewhat wayward (vide Ex. 1 of which the date cannot be had but 
which in all probability was a letter of this period) was put into a 
school to which he remained attached till rgt2 or 1913, but in 1913 
he joined the training class of the Telegraphic department, and then 
took to service in which he is now drawing quite a decent pay. 
The finding that Jnanendra allowed the earnings of Tarapada’s son 
Bibhuti to be mixed up with his “ funds” and which is said to be 
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based upon Ex. 1 and Ex. 2qto2 z (4) is, in our opinion entirely 
unjustified. Ex. xı only shows that Bibhuti was putting up with 
Jnanendra and was under his guardianship. Ex. 2 q to Ex. 2z (4) are 
certain telegraphic money order acknowledgments of 1922, to’ 1923 
when Jnanendra was in Calcutta, of remittances made by Bibhuti 
of such amounts as Rs. 50, Rs. 60, Rs. 75, Rs. rco. and there is 
nothing to suggest that the monies were sent for anything else than 
forthe purposes of the family. Weare unable to see how these 
documents show that Jnanendra allowed- these moneys to be blen- 
ded into the funds of or utilised for the purposes of the Pharmacy. 
Bhabatarini has said that so long as Jnanendra was alive Bibbuti 
used to make over his pay to him coupling the statement with the 
significant words,—“To whom else shall he make over.” These 
words imply what is only true namely, that, in an ordinary joint 
family a dutiful young member of it would behave in that way to- 
wards One who is practically the only earning member and on 
whose earnings mainly the family ultimately depends for its exis- 
tence and support. Such conduct on the part of Bibhuti in 
making over his pay to Jnanendra or of Jnanendra in receiving 
it would not necessarily indicate that Bibhuti’?s moneys were 
appropriated by Jnanendra for the purposes of the business or 
spent for any other purpose than what they were meant for, namely 
for the purposes of the family. In this connection reliance has 
been placed on behalf of the plaintiff upon certain entries (Ex. 14) 
in the accounts of 1921 which show that on the and July of that 
year, Rs 65 was deposited by-~Bibhuti and out of that amount Rs. 
40 was withdrawn by him on the 16th January following. This 
evidence is too poor to lead to any inference as to the blending 
of Bibbuti’s earnings into the funds of the Pharmacy. Bibhuti, 
it should be stated here, has not been examined as a witness on 
behalf of the plaintiff as he undoubtedly should have been if the 
_ plaintiff desired to establish either that he worked in the-business 
or contributed any money towards it. Gostho went to Rangoon 
in 1918, after the business had already run a course of twelve 
years, The defendants desired to make out that when Gostho 
began to work in the Pharmacy he was givenapay. The Sub- 
ordinate Judge was not prepared to accept this story which was 
sought to be supported by the evidence of D. W. 2 Sudhansu 
Mohan and also by an entry (Ex. P} in the accounts, because the 
said witness Sudhansu Mohan is a relation of Pannalata and be- 
cause the entry was a stray entry which could easily be fabricated, 
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1933. namely that Bibhuti’s and Costho’s meals at Jnanendra’s place 


Ashutosh Mukheriee Were charged for. Gostho has been examined as a witness on 

x “behalf of the plaintif. He was a very unwilling witness, as hẹ 
must be, because by the suit which he instituted and the decree 
that he obtained he has already taken the benefit which the Will 
confers on him. He has said that he got no pay’ as it was “our” 
business, Very likely itis true that he drew no pay and this is 
probably why Jnanendra made the provision in the Will in his 
favour. P. W. ro Ram Kanta Pal has said that Gostho’s name 
is entered on the right side of the ledger. What he exactly means 
by it is not clear. But whatever it may mean, if it be a fact, as 
it may be, that for 3 or 4 years he worked in the business without 
any pay but having his food only,-(Vide D. W. 2 Sudhansu Mohan) 
that woufd make not the business “our? business, far less would 
his father get a share in it therefor. 


Tarapada Mukherjee. 





Another incident, a very important one if it was true, has been 
sought to be proved. It was alleged that at the time of the 
marriage of Jnanendra’s daughter Jhanu, Jnanendra wanted to 
spend Rs. 8000 or Rs, 10000; Tarapada objected to so much 
money being drawn out of the joint funds, that is to say, the funds 
ofthe Pharmacy and that upon that a serious situation arose be- 
cause Tarapada threatened thatif Jnanendra did not desist, Tara- 
pada, in his turn, would draw such excess amount as might be in 
the til. Tarapada himself has said nothing about it in his evi- 
dence. But four of his witnesses namely P. W. 4 Kalicharan 
Banerji, P. W. No. 7 Bhupendra Chatterji P. W. 8 Upen Mukerji 
and P. W. 19 Ramdas Chakravarti have tried to prove this incident. 
The account given ofthe incident by these witnesses is unconvin- 
cing in the extreme, and to establish it a postcard Ex. 20 (A) has 
been produced in which a few lines inserted by way of a post- 
cript appear. The postcript is not in Jnanendra’s writing and 
is an obvions fabrication. In our opinion, the story is not 
true. 

. Our finding, for the reasons given above, is that Tarapada was 
nota partner in the Rangoon business and is not entitled to any 
share in it. 

It would be convenient at this stage to avert to the case of the 
defendant No. 3 as regards the Pharmacy. Her case, in her own 
“words, is the following i 


“My husband’s younger brother (meaning Jnanendra) went to 
Rangoon after my husband’s death, He went to Rangoon and 
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did business there at the time. He used to do business in medi- 
cine. He used to do business only when he went to Rangoon 
first. He wasin Rangoon when my husband died. On hearing 
about the illness as he was written to for medical treatment he 
came, Mythusband’s elder brother wrote the letter. My husband 
died before he came. He came home and heard that my hus- 
band had died. My husband died immediately after the telegram 
wag sent, My husband diel 3 or 4 days before he came. It 
was necessary to send a telegram to Jnanendra Babu for money 
was required. * * * * 


“After my husband’s death my husband’s younger brother took 
away the capital of my husband’s business and the sale proceeds 
of the furniture to Rangoon and applied the same to the business 
(voluntecrs)-; Whatever little ornaments I had Jnanendra Nath sold 
and took the proceeds thereof to Rangoon”. Now, this story 
of Jnanendra having taken away the sale proceeds of the cloth, 
furnitures and ornaments for applying the same to the Pharmacy 
does not find a place in the written statement of the defendant 
No. 3, in which a simple case was set up that Annoda and after 
him his infant son Khoka were members of joint family and so 
the latter had an rd. share in the business being a business 
of the joint family. It should be noted at the outset that Annoda 
died in 1903 and so the incident if true, must have taken place 
about the end of that year. The Pharmacy, it should be remem- 
bered, was purchased in August, 1906, that is to say nearly 
three years later. Tarapada does not support this story. D.W. r 
Nishanath Bhattacharjya is the only witness put forward who 
endeavoured to make out that there was a nucleus available from 
the Narainpur properties,—a fact which we have held was not 
possible. And the said witness further deposed that on Annada’s 
death his moveables, gold watch, and ring and Shawl were sold 
and the proceeds were invested in the Rangoon business. Bhabata- 
rini has deposed that Annada’s cloth business was in debts when 
Annoda died and that Tarapada and Jnanendra sold the cloths 
to pay off his debts. D.W.5 Radhakanta, who is a cousin of 
the plaintiff and is one of the executors to the Will and against 
whom nothing appears from which any leaning on his part in 
favour of any of the parties may be inferred, has deposed that 
Annoda’s cloths were sold off to pay off his debts. The evidence 
that has thus been adduced to prove that there was a nucleus 
available from the Narainpur properties from which the Pharmacy 
was or could be acquired or that Annoda’s or Kironsoshi’s assets 
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formed a part of the capital of the Rangoon business has -not been. 
believed by the Subordinate Judge and it will suffice for us to 
say that we are in entire agreement with him in this respect. 

There remain now the other properties in suit to consider. 
Schedule ka 7 and a—Daniari properties. 


The case of the defendants Nos. 1 and 2 ‘was that these items of 
properties were the ancestral properties of their maternal grandfather 
Nibaran Chandra Dainari, that they were sold ata Revenue sale 
and were purchased by him with his own money in the name of 
Jnanendra, and that neither Tarapadad nor Jnanendra had any 
ownership or possession in these properties. Tarapada’s case, on 
the other hand, was that, his properties as well as any others were 
acquired with the joint funds of the two brothers in the name of 
Jnanendra as Tarapada himself was indebted in many quarters. 
The original title deeds of these properties have not been produced 
by either party, and copies (Exs. 19 and 191) only have been 
produced on behalf of the plaintiff. They show that the purchase 


' was made in 1329 B. S. for a sum of Rs.100. The Subordinate 


Judge was of opinion that the story of Benami could not be accepted 
because properties were included by Jnanendra in his Will and 
Nibaran, Chandra Daniari and his son were attesting witnesses to 
the Will, and also because they were included in the application 
for probate which the executors, including Pannalata herself, had 
originally made and were omitted therefrom only after the institu- - 
tion of the present suit. The properties themselves were not speci- 
fically described in the Will, but they may nevertheless be said to 
have been included in it because it was said in this Will that it 
purported to deal with all properties of Jnanendra,—“ either ances- 
tral or self-acquired, standing in my name and lying. in my rented 
house in Baranagore etc, etc. and under the jurisdiction of Thana 
Bhangore in the District of 24-Parganas.” Pannalata has explained 
in her evidence that it was out of mistake that the properties were 
included in the application for probate and that as soon as the 
mistake was detected they were excluded from it. Whether this 
explanation can be accepted or not is not, in our judgment, a matter 
of any great importance. The position’must be that if Nibaran Dainari 
was the owner, he allowed Jnanendra to deal with the properties in 
the Will because he was willing that the properties, on Jnanendra’s 
death, would go to Jnanendra’s sons who were nene other than his 


- own daughter’s sons. But that isa matter on which it is not neces- 


sary for us to speculate. What we have to find in this case is whether 
the properties were the joint properties of the family. In 1921 or 
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1922, when the properties were purchased, if any-body else’s money 
was used than that of the Daniaries, it was Jnanendra’s money, the 
proceeds of the Pharmacy. There was no nucleus of any joint 
family properties or any joint :faniily funds from which the acqui- 
sition could be made. No contribution by Tarapada can be ima- 
gined at any point'of time after he ran into debts from which he 
never recovered, and indeed itis Tarapada’s own case that the 
acquisition was made in Jnanendra’s name because he himself was 
heavily involved. Tarapada has admitted that the properties pre- 
viously belonged to the Daniaries, that they are possessed partly 
through tenants and partly in Khas, that the revenue in respect of 
them is being paid by those who are in possession, and that he has 
never paid the revenue. In such circumstances, we think we can 
safely hold that ‘these properties, whatever else they may be. 
are not joint properties of the family and so neither the plaintiff nor 
the defendant No. 3 can have any share in them. 
Schedule ka—3 and 4—Soshi Domes properties. 


These properties had been mortgaged to Tarapada on the 
315t August 1905 (Ex. r5) that is before the Rangoon business was 
started. The mortgage was executed at atime when Annada was 
dead but his son Nirmal aes Khoka was alive, because the latter 
died on the 18th September rg05 [Ex. B B B(1)]. In r920 a suit 
was instituted in the name of Jnanendra alone (Ex. E) on the basis 
of the mortgage and the final decree was obtained in 1922 (Ex. F), 
and the properties were purchased in the name of Jnanendra in 
1923 (Ex. G). Tarapada was a proforma defendant in the suit, 
and in the plaint it was averred that the real mortgagee 
was Jnanendra and that Tarapada wasonly a Benamdar. The 
explanation offered by Tarapada in respect of this averment and of 
the frame of the suit is that he was heavily indebted and it was 
really to delude his creditors that this device was adopted. Asin 
1905 the Pharmacy had not yet been started: and the advances 
made on the mortgages must have come out of the joint till of the 
family, we think it must be held that these properties were joint 
properties of the family. In our judgment, therefore, it should be 
held that each of the three branches had an 3rd share in these 
properties. 

Schedule ha—s—Moti Das’ property—These consist of an area of 
to bighas in which there is a homestead, a garden anda tank. The 
case of Tarapada as well as of the defendants Nos. x and 2 is that of 
these ro bighas, 5 bighas belong to Tarapada and 5 bighas belonged 
to Jnanendra; while defendant No. 3’s case is that each of the 3 
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ay brothers had an one-third share in the properties. The history'of 

1933. these properties (vide Ex. H) is the following :—The lands originally 


Ashutosh Mukherjee belonged to one Moti Lal Das, who gave them in mortgage by a 
Kat Kobala to one Sailabashini Debi. Sbe obtained a foreclosure 
decree and then sold it to Tarapada and Jnanendra. The date of 
this sale does not appear anywhere. Subsequently in 1917 Tara- 
pada’s half share i. e, 5 bighas was sold away in auction in execution 
ofa money decree obtained by the Basirhat Loan Company against 
Tarapada and was purchased by the said Company (Ex. V). 
Jnanendra subsequently acquired these 5 bighas from the Basirhat 
Loan Co.:; in 1922 and 1923 (Ex. BB, Ex. X X), Jnanendra 
remained in possession after his purchase (Ex. C C series and D D 
series). ‘Tarapada says that this acquisition was made in the name 
of Jnanendra with funds belonging jointly to Tarapada and to 
Jnanendra, as he himself was indebted in many quarters. His case 
is that he paid Rs. 50 for the purchase and executed a hand note 
for the balance, and that Jnanendra subsequently paid the balance 
deducting Rs. so already paid by Tarapada. In r920 Ananga 

“Mohan Choudhury who held a decree against Tarapada had pur- 
chased some 3 bighas out of Tarapada’s share at a sale held in 
execution of his decree. Jnanendra after his purchase instituted a 
suit against Ananga as wellas Moti Das’s son Bibhuti Bhusan Das 
and obtained a decree. 


v. 
Tarapada Mukherjee, 


Now there being nothing to show that the original acquisition by 
Tarapada and Jnanendra was made at a time when Annada or his 
son Nirmal alias Khoka was a member of the joint family, —a fact, 
to prove which the onus was on the defendant No. 3, the defendant 
No. 3’s claim to a share in the properties cannot but be overruled. 

The subsequent proceedings amply show that Jnanendra was 
the purchaser and acquired good title in respect of the 5 bighas 
which originally belonged to Tarapada. A feeble attempt was made 
by Tarapada to establish that he used to realise rent from Bibhuti 
Bhusan Das (P. W. 20) but it has broken down because Tarapada 
has ultimately admitted that he realised only Rs. 2 on only one 
occasion namely in 1335 B.S. Neither Tarapada nor the defendant 
No, 3 can be held to have any share in these properties. 

Schedule ka—6 and 7-—Upendra Chakraverti’s properties—It 
appears that these properties were mortgaged to Tarapada in 1332 
B. S. (vide Plaint Ex. J). The Subordinate Judge has said in his 
judgment that the mortgage was in 1905, but this statement appears 
to be wrong. In r919 Jnanendra instituted a suit on the mortgage 
(vide Plaint Ex. J) against the mortgagor Upendra Chakravarti 
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making Tarapada a proforma defendant and stating he was the real 
mortgagee and that the mortgage was taken in the name of Tarapada 
as he himself resided abroad. Tarapada’s case, on the other hand, is 
that the mortgage was with joint funds and that the statement in the 
plaint a false one made with the object of protecting the properties 
from his creditors. Decree was obtained (Ex. L) and the properties 
was purchasei (Ex. K) in 1920. In 1322 B.S, (=1915) Tarapada 
himself could hardly advance any money, as has been previously 
stated, but it is not possible to hold upon such materials as we have 
on the record that the mortgage was intended to be for the benefit 
of Jnanendra and not of Tirapada and Jnanendra jointly. 
Defendant No. 3 can have no share in these properties, but they 
must be held to be properties in which the plaintiff and the defen- 
dants Nos, 1 and 2 should have each a half share. 

Schedule ga-—money lending business—The defendant No. 3 says 
nothing specially about this business, The plaintiff claims the 
business as the joint business of himself and of Jnanendra and his 
witness P. W. 19 Ramdas supports him. The defendants Nos, r 
and 2 have averred that in the schedule 2 the items have been 
falsely inserted. and there area number of other items left out. 
The hand notes, bonds etc. (Ex. M series H H series, I I series) 
have been produced on behalf of the defendants Nos.1 and z. 
The bonds standing in Jnanendra’s name and are of debts at which 
Tarapada could not possibly have made any advances for them. 
The explanation offered by Tarapada as regards the hand notes, 
bonds, etc., not being in his possession and his evidence the papers 
etc. were all made over by him to Jnanendra when he himself left 
for pilgrimage are not such that they may be relied on. In our 
judgment the money-lending business belonged exclusively to 
Jnanendra, 


Schedule gha—moveables—The defence of the defendants Nos. 1 
and 2 was that the moveables belonged to Jnanendra and that they 
were purchased by him at the time of the marriage of his daughter 
Jhanu. This is admitted by Tarapada himself who has said,— 
“The utensils mentioned in the plaint were purchased on the occa- 
sion of the marriage of Jnan’s daughter.” It is true that he added 
that he had purchased them. That, however, does not make any 
difference, for he could not have purchased them with his money. 
There is nothing to indicate that the said utensils which were pur- 
chased at the time of Jhanu’s marriage were ever blended into the 
common stock. It will appear from Schedule gha, that 11 specific 
items of utensils were mentioned therein and then it was stated that 
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“ Besides these utensils of brass, copper and hon and shat, Takta- 
posh, boxes, chairs, tables etc. which are in: daily use—value 
Rs. 200” We think it should be held. that the rr specific items 
f utensils first mentioned were what were intended to be inclu- 
ded in the admission of Tarapada to which we have refered. 
While those items must be held to be the exclusive property of 
Jnanendra in which neither the plaintiff nor the defendant No. 3 
will have any share, the other items, that is to say, those that are 
in daily use, having been put into the common stock should be 
held to be properties in which the plaintiff and the defendants 
Nos. 1 and 2 should each have a half share. 


In our judgment, therefore, the appeal should be allowed, and 
the decree of the Court below being set aside a preliminary decree 
for partition should be made in respect of the following : properties 
only, namely— 

Items 3 and 4 of Schedule ka, items6 andy of Schedule da, 
and the moveable properties of Schedule gha, with the exception of 
the first 11 items; un the footing thatin items 3 and 4 of Sche- 
dule 4a—the plaintiff, the defendants Nos. 1 and 2 andthe defen- 
dant No. 3 will each have an 34rd share, and in items 6 and 7 of 
Schedule 4a and the moveable of Gha, with the exception of the 
first 11 items—the plaintiff and the defendants Nos.1 and 2 will 
each have a half share. 

There will be no order for costs of the Court below, or in other 
words the order as to costs made by the Court below will stand, 
As regards this appeal the appellants will get their costs from the 
plaintiff respondent, hearing-fee being assessed at 20 gold mohurs. | 


. The cross-objection is dismissed. 
A. T. M. Appeal allowed : Cross-objection dismissed. 


| Von, LVIILJ. HIGH CouRT. 


CIVIL REVISION. 


Before Mr. Justice H. G. Pearson. 
‘KHANTAMONI DASI AND ANOTHER 


v. 
BISWANATH PAL.* 


Unregistered bond—Personal covenant to repay—Suit on such bond, if maintain- 
able, 


Although ‘or want of formalities as to registratlon, a bond becomes inadmis- 
Sible in evidence for the purpose of affecting immoveable property still a suit for 
money can be founded on tke simple contract contained in the bond for a personal, 
covenant to repay. 


Skinner v. Skinner (1) explained. 
The fact that the immoveable property covered by the bond may ultimately be 
seized in execution of the simple decree for money does not bring the case within 


the prohibition against affecting immoveable property by an unregistered docu- 
ment, 


The High Court before interfering with the contract between the parties, as to 
, Tate of interest on the ground that it is extremely burdensome, and the discretion 
of the Judge, should see that there is perfectly clear evidence to that effect 
Application for Revision under section 115 of the Code of Civil 
Procedure. 


Suit upon a bond. 

The material facts appear from the jud.ment. 

Mr. Apurba Charan Mukherjee tor the Petitioners. 
Mr. Sambhu Nath Banerjee for the Opposite Party. 


The judgment of the Court was as follows: 

This suit was originally brought as a Small Cause Court suit 
upon a bond. But the formality of registration which was essential 
was not complied with, Various points were raised, amongst others, 
that the suit was not maintainable, having regard to the fact that the 

, bond was not registered, that the rate of interest was very high and 
-80 on. : A point was taken before me to the effect that there was no 
proper finding as regards the execution of the document on the part 
of the defendants. This, however, in my opinion, is not borne out 
by the defence, because the evidence shows that the document was 
proved which means that the signatures were identified: As regards 
the question of the bond, what the learned Judge did was to say; 


* Civil Revision Case No. 161 of 1933, against the order of B. B. Sen, Es]. 
Munsiff, First Court, Howrah, dated the 17th January, 1933. à 
(1) (1929) L. R. 56 I. A. 363; 50 C. L. J. 487 ; 33 Ce Wa N. 1150 (P. C.). 
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“Tt is true that the bond cannot be admitted in evidence as it has 
not been registered, but it can be admitted in evidence l for proving 
the admission of the defendant.” Now, reference has been made 
before me to the case of Skinner v Skinner (1). Reliance is placed 
on the passage in the judgment which, after citing section 49, pro- 
ceeds to say: “If an instrument which comes within section 17 
as purporting to create by transfer an interest in immoveable pro- 
perty is not registered, it ca nnot be used in any legal -proceetings 
to bring about indirectly the effect which it would have had, if 
registered. It is not to affect the property, and it is not to be 
received as evidence of any transaction ‘affecting’ the property. ” 
This, it is said, is an authority for saying that the plaintiff in the 
present case is not to be permitted to rely on a simple contract 
contained in the bond for personal covenant to repay. In my 
opinion the authority just cited does not go so far as that, Emphasis 
there is laid upon the principle that the document cannot be used 
in any legal proceedings to bring about indirectly the effect which 
it would have had, if registered, and the effect which is referred 
to there is obviously intended to be “affecting” the immoveable 
property. The suit on the simple covenant does not affect the immove- ° 
able property which is the subject matter of the earlier part of the 
bond. It is true that the imnroveable properly may subsequently be 
called upon to satisfy the decree in the suit. But that is by reason 
of the general provision of law and not because of any particular 
stipulation to that effect in the contract itself. I am of opinion, 
therefore, that there is no substance in this contention. 


On the other question which was argued before me, namely, the 
interest which has been allowed at the rate of Rs, 37-8, it is said 
that this is extremely burdensome and ought to be interfered with. 
Before doing that which would really be to interfere with the contract 
between the parties and the discretion of the Judge, one would have 
perfectly clear evidence upon which such action will be justified. 
I am not able to say thal the facts in the case are such as would 
warrant an interference. Ido not know what the value of the pro- 
perty is relative to the amount advanced or as to the margin of the 
security. That is hardly a matter onejwould go into as itis not 
definitely recited or laid down or appearing in the evidence or the 
judgment, In this matter also I am unable to assist the petitioner. 

The resuit is that the Rule must be discharged. No order is 
made as to costs. 

P. R. Rule discharged, 

(1) (1929) L. R. 56 L A. 563; 50 C. L. J. 487 ; 38 C. W. N. 11g0 (P. C). 
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Before Mr. Justice J. Lort-Williams and Mr. Justice A. Henderson. 


MAJOR ROBERT STEUART WAUCHOPE 
Ve 
KING-EMPEROR. 


Criminal misapprop: iation—Presumption of innocence—Guilt to be established 
by relevant evidence—Burden of KE an of proving misappropriation— 
Evidence of character. 


Per curiam: In criminal cases the onus of proving the general issue 


lies upon the prosecution to prove beyond reasonable doubt the guilt of the 
accused. 


In the present case some weight should have been given to the past character 
of the accused. 


Per Lort-Williams, F: Every sewed person must be presumed to be 
Innocent, unless and until he has been proved beyond reasonable doubt to be 


guilty. His guilt must be established by relevant evidence before he can be 
convicted. $ 


It is no part of the duty of prosecution to try by hook or by crook to obtain 
conviction And it is the duty of the Magistrate sternly to discountenance such 
methods, which are but a travesty of justice. 


In criminal cases the onus of proving the general issue never shifts. 


Harendra Kumar Ghosh v. King-Emperor (1) and Emperor v. Kadir Bakhsh 
(a) dissented from. + 


The prosecution is to prove dishonest misappropriation by the accused, and 
unless and until the prosecution can point toa state of facts which lead inevita- 
bly to the conclusion that the accused is guilty, he fails to discharge the onus 
which lies upon him. 


The burden of establishing special issue raised by the accused rests upon 
bim. 


In a case under section 409 of the Indian Penal Code, the prosecution 
needs nol prove the actual mode of misappropriation, but must prove dishonest 
misappropriation. The onus is always upon the Crown. It never shifts to 
the prisoner. A 


' Per Henderson, ¥: The prosecution must always prove misappropriation ; 
but they may do so either directly (e. g. by showing that the money was paid 
into the account of the accused) or indirectly by circumstantial evidence. In 


“Criminal Admitted Appeal No. sot of 1933, against the order of con- 
viction by S. K. Sinha Esq, Chief Presidency Magistrate, Calcutta, dated the 
ajrd May, 1933. 

(1) (1926) 45 C. L. J. 297. i 

(a) (1910) I L. R. 33 All. 249. 
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CRIMINAL the latter case the fact that the accused has failed to show what has happened 
1933. to the money coupled with other circumstances may justify an inference that 
he misappropriated it. But that does 'not mean that the burden of proof has 
shifted from the prosecution to the defence. Tbe prosecution always tend to 
y. view everything which the accused does, with suspicion. But inasmuch as the 
King-Emperor. accused is presumed to be innocent, acts capable of an innocent interpretation 
= should be so interpreted : and it 1s only acts which are suspicious in themselves 


which require an explanation from the accused. 


Major Robert 
Steuart Wauchope 


If the prosecution in the present case had been able to prove misappropria- 
tion by direct evidence, no amount of evidence with regard to character would 
have been of any avail. But as the case depended upon circumstantial evidence 
and the question was what inference was to be drawn from circumstances which 
may be given either an innocent or sinister interpretation, the evidence of good 
character becomes important. 


Appeal by the Accused under Section 411 of the Criminal 
5 Procedure Code. 


The accused was convicted under section 409 of the Indian 
Penal Code. 


The material facts appear form the judgment. 


Messrss. A. N. Chaudhuri and Suresh Chandra Talukdar for 
the Accused, 


Mr. D. N. Bhattacharyya for the Crown. 4 
i CAV 


The following judgments were delivered : 


ae Lort-Williams, J: The appellant Major Robert Steuart 
Wauchope O. B. E. Indian Army, has been convicted by the Chief 
Presidency Magistrate of criminal breach of trust under section 
409 Indian Penal Code in respect of two sums of Rs. 1500 each 
alleged to have been received by -himonthe 4th March and rst 
July, 31929, respectively from the Gcvernment of the Nizam of 
Hydrabad, in his official capacity as officer-in-charge of No. VI 
Survey Party of the Government of India, with head quarters at 
Bangalore and field head quarters at Secunderabad, and sentenced 
to 6 months imprisonment anda fine of Rs. tooo on each of two 
counts, the sentences of imprisonment to run concurrently. 

The appellant is the son of the late Col. Wauchope, C. B., C. 
M. G., C. I. E. of the Survey of India and is an officer of 27 years. 
standing. He joined the army in 1906, and was appointed to the 
Survey of India in 1910. Between 1914 and 1921 he was again em- 
ployed on military duty, during which period he was appointed Assis- 
tant Director of Works at Wajiristan, was mentioned in despatches, 
and received the honour of the O.B.E. in recognition of his services, 
In 1921 he returned to the Survey of India and later became officer- 
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in-charge of No, VI Survey party. In 1929 he became Superin- 
tendent of Survzys. These Survey parties worked under a Direc- 
tor of Survey at Bangalore. In 1929 the Director, Col. Brown 
died, and the appellant acted in his place. In t930 he was appoin- 
ted Assistant Surveyor General ani was stationed in. Calcutta. 
Since May, 1932, he has been suspended in connection with these 
alleged misappropriations, as a result of the findings of a Depart- 
mental Committee of Enquiry, He is a married man with 2 chil- 
dren and is entitle] toa pension of £ 530 as major. In the normal 
course he would have been promoted Lt. Col. in August 1932, 
with a pension of £800, ani with reasonable expectation of being 
promoted Col. eventually with a retiring pension of £900 per 
annum, 

In dealing with this case, I regret to find it necessary once again 
to draw attention to certain fundamental principles of law, which 
there seems to be an increising tendency either to disregard or to 
overlook, on the part of both Judges and Magistrates, as well as 
by those who appear to prosecute on behalf of the crown. 

The first is that every accused person must be presumed to be 
innocent, unless and until he has ‘been proved beyond reasonable 
doubt to be guilty, and the second is that his guilt must be estab- 
lished by relevant evidence before he can be convicted. In view 
of the appellant’s past record, if for no other reason, he had; every 
right to expect that these fundamental principles would be strictly 
observed throughout his trial. Inthe present case the Magistrate 
in his judgment has made frequent reference to certain printed 
hand-books of .rules and instructions purporting to have been 
issucd by order of the Surveyor General of India and others, and 
to other facts which do not appear to have been proved in evidence, 
and which are not included in the record or in the list of exhibits. 
For this reason alone these statements must be disregarded, apart 
from the fact that the evidence of the witnesses for the prosecu- 
tion shows that the alleged rules did not apply, or applied only very 
partially to the particular circumstances in which, and the period 
when, the survey work of the appellant was done. 

Further, the Magistrate’s judgment seems to show that he 
assumed that all that the prosecution had to do to establish criminal 
misappropriation was to prove that the appellant had received the 

.two sums alleged, and had failed to account for them. 

Only 5 witnesses were calledon behalfof the prosecution and 
they sought to establish the following facts. The appellant’s ordi- 
nary field survey work was carried on during the cold weather, and 
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extended to June or July. His field head quarters were at Secun- 
derabad. The main survey head quarters were at Bangalore, and 
were in charge of a Director of Survey--Col. Brown. At the end 
of the field season the appellant’s survey party usel to move to 
Bangalore. The appellant had under his control a Head Clerk 
named Chetty, an Assistant Clerk, a Jemadar and Peons and a 
large number of Field Surveyors. During the field season appellant 
had to do a great deal of touring. Periodical returns of work, 
finance etc., were made to the Director and other superior officers. 
The appellant was ultimately responsible for these returns, and for 
cash and accounts, though the clerical work, naturally, was done by 
his staff. 

A cash chest was kept with 2 keys. The appellant had one and 
the Jemadar the other. When on tour appellant’s key was held by 
Chetty, who used to make all necessary disbursements, often 
amounting to many thousands of rupees. Appellant and Chetty 
each kept a: cash account book, but it is obvious from inspection, 
and admitted by the complainant that appellant’s book was generally 
a mere copy of Chetty’s. Disbursements were made under 3 heads, 
(1).Pay, (2) Travelling allowance and Contingencies, (3) Miscella- 
neous. The accounts show that receipts consisted of . money 
received from Government, and from numerous other sources, such 
as sales of materials and maps, payments for survey works received 
from Indian States, Government Departments and private firms or 
individuals, rents, freight and soon. No attempt was made by 
any of the witnesses to explain these accounts, or to show what the 
various items of receipt or expenditure referred to. The Courts 
both here and below have been left to discover what is possible from 
a cursory examination. Major Meade, who was the complainant 
and a member of the Court of Enquiry, purported to explain the 
nature of the work done, and the system followed, or which ought 
to have been followed. But he admitted that he had no knowledge 
of the facts, beyond what he was able to obtain from the official 
records and papers. Consequently his evidence was of little,—if any, 
value, and did not carry the case beyond what could be obtained 
by inspection and perusal of the documents. 

The clerk Chetty appeared anxious to disclaim all knowledge of 
facts, beyond those which he thought sufficient to absolve him from 
any charge of being implicated in the alleged misappropriation.. 
According to Major Meade’s evidence, for what it was worth, the 
ordinary work of the Survey Department is small scale mapping ; 
but other work, called extra-departmental, is undertaken for Muni- 
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cipalities, Indian States, and .Government Departments. Sanction 
for this must be obtained from the Surveyor-General but may be 
given after the work has been completed. The danger of taking into 
consideration facts which have not been proved in evidence is shown 
by the fact that the Magistrate has relied upon the printed rules 
to which I have referred to establish that the appellant acted dis- 
honestly in undertaking such work without first obtaining sanction, 
and by omitting to pay the price into the Treasury, when the 
admitted evidence establishes without shadow of doubt that such 
rules had no application, and the appellant acted quite properly in 
accordance with recognised practice. The rule upon which the 
Magistrate specificaliy relies was not even in existence when tke 
work was undertaken, out of which the present charges arise. 

This work was undertaken by the appellant at the request of the 
Hyderabad Government, and consisted of a survey of two forts. 
The negotiations are contained in letters and conversations between 
the appellant and the witness Mr. Yazdani during the cold weather 
season of 1928-1929. It was agreed that Rs, 3000 should be put at 


the appellant’s disposal by the Nizim’s Government, and payment- 


was made to the appellant by two warrants for Rs. 1500 each, on 
the 4th March and rst July 1929 respectively. 

This was not an isolated instance. The cash account books of 
the appellant and Chetty contain numerous references to work done 
for, and large payments made by the Hyderabad Government to the 
appellant in 1927 and 1928 and 1929, as well as other extra- 
departmental work and payments similarly dealt with. In view of 
this and other evidence it is idle to suggest that the appellant 
ought to have transmitted these sums direct to the Government 
Treasury, and that his omission to do so, ought to be regarded as 
evidence that he intended to appropriate them to his own use. 

All that we know is, that these warrants were cashed, and that 
neither the appellant nor anyone else has been able to point to any 
specific entry of these amounts in the cash account books. On the 
other hand there is nothing whatever to show that the proceeds 
were appropriated by the appellant. There is no entry in his Bank 
Pass Book, nor any other evidence to suggest that he was any better 
off at or after the time when these warrants were cashed. The 
endorsement on the first warrant was written by Chetty and the 
money collected by one of the peons. Chetty says that he gave it 
to the appellant. The appellant says that so far as he has any 
recollection of the matter after three years, he placed it in the cash 
chest, and used it for contingent expenditure. That he wanted it 
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for this purpose is confirmed by his letters, written to Mr, Yazdani, 
asking for payment. 

If he wanted to keep the matter secret, and misappropriate the 
money, itis difficult to understand why he gave the warrant to 
Chetty to endorse, and to a peon to collect. Still more difficult to 
appreciate is Chetty’s explanation about why he omitted to enter the 
payment in his cash account book. i 

When this witness was first asked about this payment he said 
that he recollected nothing, which may have been true. But if this 
evidence is to be accepted, similar belief should be accorded to the 
appellant when he admits the same forgetfulness. Upon being con- 
fronted with his endorsement on the warrant Chetty purported to 
recollect tbat he received this money from the peon, and handed it 
to the appellant. We have only his word for this, But it is not 
necessary even to suggest that his statement may not be true, it is 
sufficient to observe that the evidence on this point is aş consistent or 
otherwise with Chetty’s guilt or innocence as with that of the appel- 
lant, and no more. 

Chetty, explained that he did not enter the payment in his cash 


account book because he thought that it was personal to the appel- 


lant. The Magistrate has accepted this as a reasonable explanation. 
In my opinion his evidence was transparently false. The warrant 
was made out to the appellant in his official capacity as officer-in- 
charge of No. 6 party, Survey of India, and was so endorsed by 
Chetty. It was on the official printed form of the Nizim’s Govern- 
ment. Many similar payments had been made to the appellant by 
this Government, and had been entered by Chetty in the cash account 
book, though he had the hardihood to say that he thought that 
these also were personal. He has suggested no reason for treating 
this payment differently. The most charitable view to take of his 
evidence is, that his omission was due merely to carelessness, which 
he cannot now afford to admit. The second warrant was received 
at the end of June and cashed by the appellant personally on the 
1st July 1929. At that time the whole staff had moved to Bangalore, 
and the appellant himself was leaving that morning, and was making 
his final round of visits to officials in Hyderabad. These circum- 
stances not only explain why this warrant was not endorsed and 
collected by members of his staff as before, but they afford a very 
natural explanation why this receipt was overlooked, and why it was 
not entered in the cash account books of either the appellant or 
Chetty. 


The prosecution has relied very much upon the appellant’s 
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alleged omission to mention this Hyderabad Extra-Departmental , 


work in the returns made by him to the Director in January and 
April 1929, and this seems to have impressed the Magistrate 
strongly.. It was suggested that this omission confirmed the truth 
of the allegation that the appellant intended to conceal this work, 
in order to enable him to ‘misappropriate these payments. Such 
patent torturing of the evidence by the. prosecution was unpar- 
donable. “It is a hard thing to torture the laws so that they torture 
men.” Those who appear on behalf of the prosecution must be made 
to realise that it is no part of their duty to try by hook or by crook 
to obtain convictions. And it is the duty of the Magistrate sternly to 
discountenance-such methods, which are but a travesty of justice. 
It is hardly conceivable that such arguments should have been 
allowed or accepted by the Court, when I find that se early as the 
1st June, 1929, the appellant informed ‘the Director that negotia- 
tions to undertake ext ra-departmental work for the Nizam’s Govern- 
ment were in progtess, and that on the rsth July he supplied 
the Director with details stating the work and the cost, and said 
that sanction would be applied for later on. In the August return 
further details were given, and in October the work was included 
in a long list of surveys for which sanction was required. It appears 
from the correspondence between the appellant and Mr. Yazdani 
that the work was estimated to occupy six months, did not com- 
mence until March, 1929, and was still in process of revision in 
March, 1930, when further work on this survey was required by 
the Hyderabad Government. These facts are sufficient to dispose 
of the suggestion that this work ought to have been included in 
earlier returns, and even the witness Chetty could not be prevailed 
upon to say so. 


Further upon this allegation of concealment, it must be observed 
that everyone of these letters and documents, or copies of them, 
were either kept on the appellant’s files cr forwarded to the Direc- 
tor or other appropriate Government Department. It has not 
been suggested that the appellant destroyed or concealed a single 
relevant document. But Major Meade very fairly and frankly 
admitted that ifthe appellant had wished to suppress all mention 
of the survey of the fort, he could have done so and submitted 
a blank return. Moreover he admitted that if the appellant had 
paid this money: into the Treasury at any time during x930 or 
1931, nothing further would have been heard of the matter, 


Yet both the prosecution and the Magistrate have relied upon 
these documents to prove his guilt. Thus it was proved that, on 
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. the 18th November 1929 the appellant described the Hyderabad 


Survey as paid for work, and in the same letter said that Rs. 2000 
was the final amount to be recovered from the Nizam’s Govern- 
ment before the 3rst March, 193c. Apparently this sum was 
intended to cover Rs. 1500 for the second fort Rs. 500 for some 
extra work which had been estimated originally at Rs. 600. In 
Ext. 39, the appellant said that other work had been done in 
connection with Warangal fort, but was included in the sum 
of Rs. 3000, because the work on the two first forts had 
been over-estimated. This had caused some errors in accoun- 
ting, and if was uncertain whether some items were Outstan- 
ding or not. , Mr. Yazdañi being on leave in England, he had 
been unable to clear these matters up. But the maps of the 
two first forts ought to have been supplied, because the Hyderabad 
Government had obviously paid for them, and the accounts required 
further examination and adjustment. In October 1930 appellant 
came to Calcutta as Assistant Surveyor General and Mr, Kenny 
succeeded him as officer-in-charge of No. VI party. The sum of 
‘Rs, 600 was paid into the Treasury in this month. In March 1931 
appellant wrote to Mr. Kenny saying that there were one or two 
outstandings with the Hyderabad Government for which he was 
responsible, one being the Rs. 500 already mentioned, and which 
the appellant apparently thought was slill unpaid. There was further 
correspondence throughout 1931, upon the subject of the recovery 
of outstandings, which were stated to amount to Rs. 2000, and 
the appellant said that he would take steps to recover them. 


In February 1932 the appellant wrote to Mr. Yazdani saying 
that there were outstanding amounting to Rs. 2000 for which appel- 
lant was personally responsible, and for which he had tried unsuc- 
cessfully to obtain payment during Mr. Yaziani’s absence. He was 
writing from memory and was uncertain to which work these out- 
standings applied. Rs. 500 was for extra work in connection with 
the first fort, and either the first or second fort was still not paid for. 
Mr, Yazdani replied that both the forts had been paid for, and 
referred to the two cheques sent.in 1929, and asked for the maps to 
be supplied. The appellant wrote again in May saying that he 
might have made some confusion in the allocation of the sums due, 
as he was writing from memory. He reminded Mr. Yazdani about 
extra work at Warangal, Aurangabad, and Daulatabad, and asked 
whether payment had beén made for these. 

About this time Major Norman who had succeeded Mr, Kenny 
wrote a confidential letter to the Surveyor General, and the appel- 
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lant sent an explanation-(Ex. 39) to which I have referred already. 
Asa result there was the departmental enquiry and the appellant 
was suspended. 

From these facts, the prosecution submitted and the Magistrate 
agreed, that the only possible inference to be drawn was that the 
appellant had been trying to cover up his traces, and to create an 
atmosphere of confusion in order to.put off the evil day, when he 
would have to admit that he had received this money. -His forget- 
fulness of the facts and incidents, and his attempts to recover 
the money were a: mere pretence. In fact the Magistrate went 
so far as to say that once -the prosecution had proved that the 
appellant had-received the money, and the, appellant’ was unable 
to show from, his accounts that, and how, he had used it for public 
work, the conclusion that he had misappropriated it was inevitable. 

It was inevitable only upon the assumption that an accused 
person must be presumed to be guilty, unless and until he proves 
himself to be innocent. I bave already referred to this fallacy. 
But Mr. Bhattacherjee on appeal has again attempted to argue 
that in such circumstances the onus of proof is shifted to the 
accused. He has referrel to one or two cases in which this 
unusual and erroneous contention bas been accepted and approved. 
I dealt fully with this matter in Emperor v, Ganesh Prosad Tewary 
(1) but as that case was not repcrted it is necessary for me to 
-repeat some of my observations contained in that judgment 

In criminal cases the onus of proving the general issue never 
shifts, and it lies upon the prosecution to prove beyond reasonable 
doubt the guilt of the accused. In this case the prosecution had 
“to prove dishonest misappropriation by the appellant, and unless 
and until they could point to a state of facts which Jed inevitably 
to the conclusion that the appellant was guilty, they failed to 
discharge the onus which lay upon them. If there is one maxim 
of criminal jurisprudence which is better established and more 
fundamental than any other, it is that an accused person must 
always be presumed to be innocent until he is proved to be guilty. 
“It is true that the burden of establishing any special issue raised 
_ by the accused rests upon him, but there is always the burden of 
the general issue as to the guilt of the accused person which always 
rests upon the prosecution. 

I am quite sure that the case of Harendra Kumar.Ghosh v. 
King-Emperor (2) was wrongly decided. The learned Judges there 


(1) Appeal No. 206 of 1929, 
(2) (1926) 45 C. L. J. 207. 
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said that “The Courts below have found that the petitioner was 
a tax daroga and cashier of the Municipality, that the amounts 
which he is said to have embezzled were received by him and he 
failed to account for them. These being the findings we think 


` that all the elements constituting an offence under Section 409, 


Indian Penal Code have been found.” They go on to say “The 
burden was initially placed on the prosecution and when the 


“prosecution succeeded in proving the receipt by the petitioner 


of the several amounts it was for the petitioner to show that he 
had not converted them to his own use. In these circumstances 
we do not think that the burden was wrongly placed upon the 
petitioner. “In my opinion, the statements to which I have’ 
referred are in direct conflict with the elementary principles of 
the criminal law. The same criticism applies to the case of 
Emperor v. Kadir Bakhsh (1). In that case the learned Sessions 
Judge had said* ‘ The prosecution ought to have shown by 
some evidence that the amount with the embezzlement of which 
he has been charged had in reality been appropriated by him to 
his own use and that his defence was groundless.” The learned 
Judges in the Court of appeal said.t “In our opinion the learned 
Sessions Judge is quite wrong in the proposition which we under- 
stand him to lay down in this paragraph of his judgment. * * * 
It is entirely wrong to suggest that it lay on the prosecution to 
prove the actual mode of misappropriation of the money. * * * 
When they proved that he had not returned the money in accord- 
ance with his duty when he returned the summonses unserved, 
the Crown had proved their case, and it lay on the accused to 
prove his defence.” It is true that the prosecution need not prove 
the actual mode of misappropriation, but they must prove dishonest 
misappropriation. The onus, asI have said, is always upon the 
Crown. It never shifts to the prisoner. In Woodroffe’s Law of 
Evidence 8th Edition at page 691, it is stated as follows:—“ The 
onus of proving everything essential to the establishment of the 


‘charge against the accused lies upon the prosecution who must 


prove the charge substantially as laid. That onus never changes. 
For every manis to be regarded as legally innocent until the con- 
trary be proved and criminality is never to be presumed.” In 
Phipson’s Law of Evidence, 6th Edition at page 33, it is stated as 
follows: “Generally in criminal cases (unless otherwise directed 
by statute), the presumption of innocence casts on the prosecutor 

G) (1910) I. La R. 33 All. 249. i 

* Seo p.250. t See p. 252. 
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the burden of proving every ingredient of the offence even though 
negative averments be involved therein.” In thé case of Gunananda 
Dhone v.: Lala Santi Prakash Nandy (1) Mr. Justice Mukerji 
States at page 435 as follows; “Indeed this must be so in many 
cases, for the offence (which was an offence under Section 405 
I. P. C.) necessarily involves secrecy and the exact manner, 
point of time or place where the misappropriation, conversion, 
user, disposal or sufferance takes place, remains more often 
than not, a matter within the special knowledge of the accused 
himself. In this class of cases, the overt act of the accused 
showing his dishonesty is essentially necessary to be proved to 
establish the offence, and till the time arrives when that act is 
done it cannot be said with certainty that the offence was 
committed. A very common case of this kind is where the 
accused received the money for the prosecutor and fails to account 
for it. Mere 1etention of the money would not necessarily raise 
a presumption of dishonest intention, but it is only a step in that 
direction.” 

It is true of course that the legislature sometimes specifically 
relieves the prosecution of proving certain essential facts among 
the necessary ingredients of a crime, e.g., with regard to the crime 
of receiving stolen goods well knowing them to have been stolen, 
where goods recently stolen are found in the possession of any 
one, according to English Law the Jury may convict that person 
of the offence unless he gives some explanation of his possession. 
A similar provision is made in India by illustration (a) of Sec- 
tion 114 of the Evidence Act. Even in this type of case the’ onus 
is not shifted, that is to say, the onus of proving the guilt of the 
prisoner still remains on the Crown, with the result that if the 
. prisoner gives an explanation which may reasonably be true, even 
though it is not believed by the Judge or the Jury, he or they 
must acquit the accused, because in such circumstances the onus 
of proving the guilt of tbe accused has not been discharged. 
That was decided in a very well known case X. v. Schama and 
R. v, Abramsvitch (2). That decision has been followed in this 
Court in the case of Satya Charan Manna v. Emperor (3) part of 
the headnote of which is “ Held also, that the statement to the 
jury thatthe burden of proof has shifted was a serious misdirec- 
tion as the onus on the prosecution to prove guilt never changes.” 


(1) (1924) 41 C. L. J. 80 (84); 29 C. W. N. 432 (435). 
(2) (1914) 24 Cox. C. C. 591. 
(3) (1924) I. L R. 52 Cale. 223, ` 
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The learned Judges (Newbould and Mukerji, JJ.) referred to the 
case of Hathim Mondal v. King-Emperor (1) in which the learned 
Chief Justice pointed out that in a criminal case the onus is on 
the prosecution to prove beyond reasonable doubt the guilt of 
the accused: and the onus never-shifts. They also referred to the 
case of R. v. Abramovitch under the reference R. v. Isane 
Schama (2) They went on to say “That the law in India is 
similar to the law in England in this case is clear from the words 
used in illustration (a) to Section 114.” 


Moreover even where the legislature has put upon the accused 
the burden of proving certain matters he is in a much more 
favourable position than the prosecution. As is stated in Phipson’s 
Law of Evidence (supra) page 34 “ when the burden of the issue 
is on the prosecution, the case must be proved beyond a reason- 
able doubt * * * when, however, the burden of an issue is 
upon the accused, he is not, in general, called on to prove it 
beyond a reasonable doubt, or in default to incur’a verdict of- 
guilty; it is sufficient if he succeed in proving a prima facie case, 
for then the burden of such issue is shifted to the prosecution, which 
has still to discharge its original and major onus that never shifts, 
that is, that of establishing, on the whole case guilt beyond a 
reasonable doubt [ X. v. Cavendish (3), R. v. Stoddart (4)|. Again 
on page 35 it is stated “It is not, however, for the accused to 
prove honest dealing with the property, but for the prosecution 
to prove the reverse Æ. v. Lewis’ (5); and if an explanation be 
given which the Jury think may be true, though they are not 
convinced that it is, they must acquit, for the main burden of proof 
(i.e, beyond reasonable doubt) rests throughout upon the prose- 
cution, and in this case, will not have been discharged.” There 
are two other cases which are sometimes referred to: Queen Empress 
v. Hari Dagdu and Queen Empress v. Ram Chandra reported in 
Ratanlal’s Unreported Criminal Cases 1862 to 1898 at pages 872 
and 860 respectively. Both are authority for the proposition 
that the onus never shifts to the accused. The appellant submitted 
a long and very full and frank statement to the Court of Enquiry 
(Ex. 7) in which he denied emphatically that he had misappro- 
priated the money, and maintained that it had been used for his 


(1) (1920) 31 C. L. J. 310; 24 C W.W. 619. 
(2) (1914) 11 Cr App R. 45 (49). 

(3) (1874) I. R.8C. L. 178 

(4) (1909) a5 T. L. R. 612. 

(5) (1919) 14 Cr. Appl. R. 33. 
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work, though after the lapse of 3 years, he was unable to point 
to specific relevant items in the’ accounts. He said that he had 
no recollection of the actual payments though he assumed that, they 
had been paid, and were put into the cash chest and used for 
contingencies. That there were many factors which would tend 
“to obscure his recollection of details, the chief being the very large 
programme both of routine and extra departmental work on.which 
the party was engaged, over very difficult terrain, and involving a 
-large amount of touring over a wide area, and continual absence 
from head quarters. This is confirmed by his journals. The 
appellant describes at length the great pressure of work both field 
and clerical, the necessity for large sums for contingent expendi- 
ture for which sanction was sometimes delayed, the constant dis- 
cussions with his superior officers, the shock caused by the illness 
and death of the Director who was a great friendjof the appellant, 
‘the. necessity for acting temporarily in his place, and the heavy 
matter of adjusting his affairs. He submits that all these multifa- 
rious duties and distractions and the inevitable dislocation of 
routine -work were sufficient to explain the possibility of some over- 
sight and negligence. è 

The Magistrate has seen ft to describe this full statement as 


- “absolutely no explanation.” In my opinion this explanation 


rings true, is reasonable, probable, and ought to have been accepted. 
Against it, there is the bald statement of the clerk, whose veracity 
I have already given good reasons for distrusting, that this money 
was not used for survey work, and that the work on the forts was 
paid for out of the ordinary budgetted funds of the party. But he 
did not attempt to point to a single item in the cash account 
books, as being. attributable to this work, and it is a reasonable 
inference, that he was unable to do so. There is no evidence to 
-show that this money ever reached the pocket or the Bank account 
of the appellant, though the Magistrate thought fit to make this 
assertion, regardless of lack of testimony. 


Finally he seems to have felt that some explanation was neces- 
sary to show why a senior officer of 27 years’ standing should 
have done anything so desparate and foolish as to misappropriate 
what he. describes ds, the comparatively trifling sum of Rs. 3,000 
when his whole career, pension and reputation as a gentleman 
and an officer would be jeopardised. I am not surprised that he 
was puzzled, but I cannot help expressing astonishment and indeed 
incredility at the explanation which he thought was sufficient to 


dispose of his dilemma. He says that the explanation was that > 
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the appellant was desparately hard up, that at the end of February, 
1929, he owed his Bank the sum of Rs. 56, and the position was 
the same in July 1929. 

What the Magistrate meant by this, I find it difficult to under- 
stand, unless it be that he was determined at any cost to find some 


justification for the conviction which he intended to make. The-- 


appellant’s Pass Book shows that he was in credit to the extent 
of sums ranging up to over Rs. 1,100 odd, throughout the whole 
of the months of March, April, May and June, at end of which 
month there was a debit of Rs. 23. By the roth July he was 
again in credit, which ranged up to Rs. 1,200 odd throughout all 
the following months of that year up to December goth when 


-there was again a debit of Rs. ro. To pick out two items, over 


a period of 12 months and of paltry sums such as these, is so 
unpardonable, that I regret to have to say, that in my opinion it 
savours of unfairness. If the Magistrate considered Rs. 2,000 to 
be a comparatively trifling sum, in what category did he place sums 
such as Rs. 56 and Rs. 23? Moreover the appellant was permitted 
by his Bankers to overdraw without security to the extent of 
Rs. 9,000, and was in receipt of a salary ranging from Rs. 13,co odd 
in 1929 to Rs. 2,300 in 1932. 

But this was not all, the prosecution were so desperately hard 
-pressed for material to secure a conviction at any cust, that they 
went to the length of giving evidence of six Calcutta Small Cause 
Court decrees which the Magistrate describes as showing that in 
1930, 1931 and 1932 the appellant was hopelessly involved 
financially and owed money all round,” 

Now the first thing to observe is that this evidence was wholly 
irrelevant being subsequent to the material dates, and I have no 
doubt whatever that the prosecution knew perfectly well that this 
was so, and introduced it for the purpose of prejudice. In fairness 
to the Magistrate, I must assume that he also knew that the evidence 
was irrelevant, and in spite of this knowledge admitted it. One 
„plaint was for 3 months’ rent due up to March 1932, one was the 
balance of an English decree dated June 1931 of which a large 
part had been paid off in December 1931, one was for goods 
supplied between 13th July 1929 and February 1930, one was 
for goods supplied between December 1930 and January 1932, 
one was for goods supplied between December 1931 and April 
_1932 and one was for goods supplied between May 1931 and 
June 1932.. Most of this expenditure was due, in all probability 
. to increase in cost of living in Calcutta, 


- 
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It is upon such trumpery and such irrelevant facts that this 
officer has been convicted. Lest I be tempted to use harsh words 
in criticising this procedure, I will content myself only with saying, 
that this is neither the manner nor the spirit in which a prosecution 
ought to be conducted, or a trial held under the British Crown. 
I am satisfied with the explanation which the appellant gave and I 
believe it to be true, 


The appeal is allowed, the convictions and sentences are set 
aside and the appellant is acquitted. The fines, if paid, must be 
refunded. The appellant is discharged. 


t 


Henderson, J. :—I agree with what has fallen from my learned 
brother with regard to the burden of proof. If the learned 
Judges who decided the case reported in XLV C. L. J., 207 
intended to lay down that as soon as the prosecution prove that 
the money was in the possession of the accused, he must be 
convicted unless he can show what happened to it, that is a propo- 
sition from which I must express my respectful dissent; it means 
that a burden is placed on the accused which in many cases it is 
impossible for him to discharge. In my judgment it is not a ques- 
tion of the shifting of onus but a question of inference. The 
prosecution must always prove misappropriation ; but they may do 
so either directly (eg. by showing that the notes were paid into 
the account of the accused) or indirectly by circumstantial evidence. 
No ‘doubt in the latter case the fact that the accused has failed 
to show what’ has happened to ‘the money coupled with other 
circumstances may justify an inference that he misappropriated 
it, But that does not mean that the burden of paut has shifted 
from the prosecution to the defence. 


The present case depends upon circumstantial evidence. In 
such a case the prosecution always tend to view everything which 
the accused does with suspicion. But, inasmuch as the accused 
is presumed to be innocent, acts capable ofan innocent interpreta- 
tion should bé so interpreted : and it is only. acts which are suspi- 
cious in themselyes which require an explanation from the accused. 
My learned brother has dealt with the circumstances on which 
the prosecution rely to establish misappropriation in this case. 
As far as I can see, the only action of the appellant which is 
suspicious per se is his demand that the money should be sent to 
him instead of being paid into the treasury. But according to 
the evidence of Chetty this particular procedure was always adopted 
‘by the appellant and was not confined to these two payments; 
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ae it cannot’ therefore be inferred’ from this that the’ appellant 
£233; ‘adopted this‘ procedure in “order to make it easy ‘for him to mis- 


Major Robert appropriate these iwo Sums." ` 


Steuart Wauchope 
ve ‘On the other hand ‘the entire absence of any circumstantial 
King-Empertr. evidence at the time of the transactions to suggest a. theory of 
` Henderson, ¥.- misappropriation strongly corroborates the defence.. This is not a 
a case of systematic frauds. As far as I havé been able to under- 
stand the prosecution case, the “suggestion is that the appellant 
yielded to a sudden temptation to take the money as a temporary 
i oan. It is not the prosecution case that he was addicted to dis- 
sipation or extravagance. - The only explanation of such conduct 
-would-be that he was hardly pressed at the time. Jf in fact 
creditors- had been. pressing him for immediate payment and 
threatening to report him to his superior officer and if these press- 
ing claims had been discharged immediately after the’ receipt of 
the money, the prosecution could easily have discovered it. No 
attempt was even made to prove that such was the case. It 
_ appears from the appellant’s pass book that he was able to borrow 
from his bank. There is therefore no reason why he should have 
embezzled these two ‘sums. Having failed to prove the existence 
of financial embarrassment at the time of the transactions, the pro- 
secution ought not to have introduced evidence to show that 
decrees were obtained against the appellant at subsequent dates; 
it is clear that such evidence can throw no light whatever on the 
only matter which has to be dctermined in this case, i 


There can be no question that if the appellant sis innocent, 
he cannot possibly remember what was done with the money. 
He stated that, s9 far as he could remember, it was spent in 
connection with the work; he also hazarded a suggestion that it 
might have been included in one of the various refunds. This 
explanation could only be tested by an examination of the various 
vouchers. If it appears that any of the expenditure in connection 
‘with the work is not entered in the cash book, it would at once 
be clear that Chetty’s statement on this point is not true. It may 
be that this matter cannot be tested without a lengthy or laborious 
enquiry which the department are not prepared to undertake. But 
the enquiry is one which might lead to the demonstration of the 
innocence of the appellant. In these circumstances it seems to 
me that, if the department are not prepared to carry out such an 
investigation, they should accept the appellant’s explanation. 


Lastly I am of opinion that some weight should have been 
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given to the past character of the appellant. No doubt, if the 
prosecution had been able to prove misappropriation by direct 
evidence, no amount of evidence with regard to character would 
have been of any avail. But the present case depends upon 
circumstantial evidence and the question is what inference is to 
be drawn from circumstances, which may be given ¢ither an 
innocent or a sinister interpretation, It is exactly ina case of 
this kind that evidence af gcod character becomes important and 
it would be unreasonable to hold that there is no difference between 
a member ofan honourable service with an unblemished record 
and an old thief with previous convictions. 


In conclusion I need only say that I entirely agree with my 
learned brother, that this appeal must be allowed. But although 
I find myself unable to agree with the decision of the learned 
Magistrate, I see no reason to suppose that in convicting the 
appellant, as he did, he was not satisfied that the prosecution case 
was properly proved by legally admissible evidence. 


e 


On their Lordships (Loit-Williams and Henderson, JJ.) taking : 


their seats on the Bench on the 3:st August, Mr. A. N. Chaudhuri, 
Counsel, mentioned, with reference to the case of Mr. Wauchope 
disposed of on the 24th of August last, that according to Depart- 
mental Rules there were two kinds of acquittal: (a) honourable 
acquittal, and (b) other kinds of acquittal. The ‘honourable 
acquittal,’ he said, entitles a person to be reinstated in his former 
office, also entitles him to receive his back pay and the like. The 
acquittal of Major Wauchope, Mr. Chaudhuri continued, was 
as clear and full an acquittalas ‘honourable acquittal’ and as 
their Lordships had accepted Major Wauchope’s explanation in 
foto as true, and that he had been unjustly accused by the 
Court below, Mr. Chaudhuri prayed for an expression of 
opinion from their Lordships that he had been ‘honourably’ 
acquitted. 

- The Court proceeded to observe as follows :—- 


Lort-Williams, J.:—The expression ‘honourably acquitted’ 
is one which is unknown to Courts of Justice. Apparently it is a 
form of order used in Courts Martial and other extra-judicial 
tribunals. We said in our judgment that we accepted the explana- 
tion given by the appellant, believed it to be true and considered 
that it ought to have been accepted by the Government authorities 
by the Magistrate. Further, we decided that the appellant had not 


misappropriated the monies referred to in the charge. It is thus. 
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clear that the effect of our judgment was that the appellant was 
acquitted as fully and completely as it was possible for him to be 
acquitted: Presumably, this is equivalent to what the Govern- 
ment authorities term ‘ honourably acquitted.’ 


Henderson, J. :—-I agree. | 
A. T M. Appeal allowed ; Conviction set aside. 


APPELLATE CIVIL. 


Before Mr. Justice S. N. Guha and Mr. Justice M. C. Ghose. 


UMESH CHANDRA MANDAL 
D. 


HEMANGA CHANDRA MAITI.* 


Indian Limitation Act (IX of 1908)—Decisions of Court of England, if can be 
borrowed in construing such Act—Transfer of mortgaged properties by 
mortgagor—Morteagor retaining a portion—Payment by mortgagor, if saves 
limitation as against transferee—Substitution—All the heirs of the deceased 
defendant not brought ‘on the record—~Suit, if fails—Non-compliance with 
the provisions of Order XXXIV rule 1 Civil Procedure Code (Act V of 1908), 
affect of —Order 1 rule 9 of the Civil Procedure Code, applicability of. 


The Indian Limftation Act has to be followed by Courts in India in consider- 
ing the rules of limitation applicable to a case and where there is sufficient 
guidance given by the provisions contained in sections 19 and 20 of the Indian 
Limitation Act, there could not be any justification in borrowing rules of 
limitation from decisioas by Courts in England, based upona statute altogether 
different in language from the statutory provisions contained in particular 
sections of the Indian Limitation Act. 


Where a mortgagor transfers the mortgaged properties and retains an 
interest -in a portion of those properties and payments are made by him towards 


* Appeal from Appellate Decree No. 2720 of 1930, against the decree of 
S. Sen, Esq., Additional District Judge of Midnapore, dated 12th July 1930, 
modifying that of Babu Nishikanta Guha, Third Subordinate Judge, Midnapore 
dated 19th September, 1928. i 
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6 


the satisfaction of the mortgage debt, after the transfer, it will keep alive the 
debt even against the transferee, 


Chinnery v. Evans (1) followed. 

Newbould v, Smith (2); Lewin v, Wilson (3) discussed. 

A suit cannot fail in its entirety on the ground of non-joinder of a necessary 
party. 


The question of representation of the interest of a defendant who should 
have been substituted in place of a deceased defendant cannot be allowed to be 
raised after the legal representatives of the deceased defendant had been substi- 
tuted by the Court under Order XXII rules 4 and 5 of the Code of Civil Proce. 
dure, Failure to object to a substitution precludes a party to re-open the ques- 
tion of representation. 


Meenatachi Achi v. Ananthanarayana Ayyar (4); Balabhai v. Ganesh 
Shankar (5) referred to. 


The provisions of Order I rule g of the Civil Procedure Code is applicable to 
a mortgage suit. Non-compliance with the provisions of Order XXXIV rule 1 
of the Code of Civil Procedure is not fatal to a mortgage suit. 

Khiradamoyt -Dasi v. Habib Skaka (6, followed. 


“Gi war Narain Mahton v. Makbunnessa (7) disapproved and distinguished. 
Appeal by the Defendants Nos. 4 to 9, 11 and 12. 
The material facts appear from thé judgment. 


Messrs. Haricharan Ganguli, and Induprakash Chatterji for the 
Appellants. 


Messrs. Sarat Chandra Bose and Sarat Chandra Janah for the 
Respondents. 


The judgment of the Court was delivered by 


S. N. Guha, J.:—The plaintiffs in the suit, out of which this 
appeal has ansen, prayed for a decree for sale of properties mort- 
gaged by the defendant No. xr in the suit. The mortgage was 
executed in favour of Sreenath Maiti on the 14th Chaitra, 1314 
B. S. and all the plaintiffs are interested in the same as members 
of a: Hindu joint family. The properties mortgaged consisted of 
several plots of land, and we are only concerned with plots Nos. 6, 
7 and 8, mentioned in the plaint. The plaintiffs’ claim in suit 
was resisted by the defendants. The mortgagor, defendant No. 1, 
raised all possible defences available to him, including the satis- 
faction of the mortgage debt. It may be mentioned that all the 


G) [1864] 11 H. L. C. 115. (2) [1886] 33 Ch. D. 127. 
(3) [1886] 11 App. Cas. 639. (4) (1902) 1. L. R. 26 Mad, 224. 
(5) (1902) I. L. R. 27 Bom, 162. ° (6) (1924) 29 C. W. N. 51. 
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pleas raised by the defendant No.1 have been overruled by the 
Courts below, and the appeal before us does not relate to the case 
sought to be made out by defendant No. 1. The defendants 
Nos. 4 to 9, 11 and 12, appellants to this Court, contested the suit 
as persons claiming through one Baidyanath Mandal, the purchaser 
of plots 6, 7 and 8, from the defendant No. 1 and his brother 
Chaitanya Charan Sow, by two different Kabalas executed on the 
roth Agrahayan and the r4th Agrahayan, 1316 B. S. It was 
alleged that, after the purchase by Baidyanath, there was recogni- 
tion of the transfer by the plaintiffs, who were cc-sharer landlords 
‘in respect of the properties purchased from the defendant No. r 
and his brother. A question of estoppel was raised by the defen- 
dants, so far as this part of the case was concerned. The defen- 
dants pleaded limitation, and contended that the suit, instituted 
‘after the expiry of twelve years from the date fixed for payment 
of the mortgage money, was barred by time. 


A question of marshalling also appears to have been attempted 
to be raised by the defendants. The position sought to be taken 
up by them in this part of the case was this : that their predecessor- 
in-interest was a dona fide purchaser of a portion of the mortgaged 
properties without notice of the plaintiffs’ mortgage, and they 
were, therefore, entitled to the benefit of the doctrine of marshalling, 
and that, at any rate, the properties Nos. 6, 7 and 8, of which they 
were purchasers, should be sold, if necessary, after the other mort- 
gaged properties had been sold. Another aspect of the case for 
the defendants Nos. 4 to 9, rx and 12, arising out of events that 
happened, in the course of the suit, and during its pendency in the 
trial Court, requires notice. One of the défendants (No. 10) died 
on the roth August, 1927. The two brothers of that defendant 
already on the record were substituted in his place as the legal 
representatives of the deceased ‘defendant’; but the mother of the 
defendant No. ro was not brought on the record. On this state 
of facts, it was sought'to be made out that ‘the suit should have 
been dismissed on the ground of non-joinder of necessary party. 

The trial Court totally negatived the defence of the contesting 
‘defendants in the “suit, and passed a mortgage decree in favour of 
the plaintiffs’ in usual terms, directing the sale of the mortgaged 
properties in default of payment of the mortgage debt in terms 
of the decree. On appeal by the defendants No. 4 to 9, rz and 12, 
the learned Additional District Judge modified the decision and 
decree passed by the trial Court, on the ground that the, suit 
had abated so far as the mother of the deceased defendant No. ro 
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was concerned, and reduced the amount of the mortgage debt 
- recoverable by the plaintiffs in the suit by the amount of Rs. 65. 


, Tbe defendants Nos. 4 to 9, 11 and 12 have appealed to this Court, - 


and cross-objections have been preferred by the plaintiffs in regard 
to the reduction of the mortgage debt recoverable by them by 
Rs. 65 as mentioned above. = 


The question of estoppel based upon the facts that Sreenath 
Maiti, the mortgagee, settled the terms of sale of plots Nos. 6, 7 
and 8, and that as the plaintiffs and Sreenath Maiti did not set up 
their mortgage debt either at the time of the purchase of Baidya- 
nath Mandal, the predecessor-in-interest of the defendants Nos. 4 
to 9, 11 and 12, and also that the mortgagor was not set up at the 
time of the recognition of the purchase, cannot possibly be decided 
in favour of the appellants. As the learned Additional District 
Judge, in the Court of appeal below, has pointed out, it is difficult 
to appreciate how the question of estoppel arises at all upon facts 
proved in the case, negativing those upon which the plea of 
estoppel was founded. There was, upon the definite findings 
arrived at by the Courts below, no estoppel operating against the 
plaintifis so fai as the enforcement of the mortgage was Concerned. 


The plea of limitation raised by the defendants rested, as indi- 
cated above, upon the fact that payments made towards the satis- 
faction of mortgage debt after the purchase of Baidyanath Mandal, 
in 1316, could not be of sny avail to the plaintiffs, seeing that 
the suit was instituted more than twelve years after the date fixed 
for repayment of the mortgage money. Reliance was placed on 
Newbould v. Smith (1), in support of this position. ‘That case no 
doubt is an authority for the proposition that payment of interest 
by the mortgagor, who remained liable ex contractu to pay the debt, 
though he had previously assigned the mortgaged property toa 
third person, was, ina suit to enforce the mortgage security, held 
to be insufficient to keep alive the mortgagee’s claim against the 
assignee and the mortgaged property. The decision in Newbould 
v. Smith (1) is in conflict with the view expressed on the subject 
by the Privy Councilin Lewin v. Wilson (2), and the correctness 
of the decision was questioned before the House of Lords [see 
Newbould v, Smith (3)]; but their Lordships did not express any 
opinion on the decision one way or the other. So far as this 
Court is concerned, Newbould v, Smith (1) has not been followed, 


(1) [1886] 33 Ch. D 127. ; (2) [1886] 11 App. Cas. 639. 
(3) [1889] 14 App. Cas. 423 (426, 428). 
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and Lewin v, Wilson (1) was given the preference in a suit for 
possession under Article 146 of Schedule II of the Indian Limita- 
tion Act, 1877. See Domi Lal Sahu v. Roshan Dobay (a). The 
Indian Limitation Act has to be followed by Courts in India in 
considering the rules of limitation, applicable to a case ; and where, 
as in a case like the one before us, there is sufficient guidance 
given by the provisions contained in sections 19 and 20 of the 
Indian Limitation Act, there would be no justification in our 
borrowing rules of limitation from decisions by Courts in England, 
based upon a statute altogether different: in language from the 
statutory provisions contained in sect ions 1g and 20 of the Indian 
Limitation Act, Furthermore, in the case before us, the purchaser 
defendants were transferees fromthe mortgagor in respect of a 
portion only of the mortgaged property, consisting of several items ; 
and in such a case, there can be no doubt that the rule, laid down 
by the House of Lords in Chinnery v. Evans (3), namely, that 
where estates A, B and C are included in one mortgage, and the 
owner of.A pays interest, the mortgagee’s 1emedy against B and 
C is preserved—is the rule that must be applied. The mortgagor, 
in theicase before us, had in him the title to 9 bighas ro cottas of 
land after the sale to Baidyanath Mandal, the predecessor-in-interest 
of the defeniants Nos. 4 tog, 11 and 12, in 1316, of the plots 
Nos. 6,7 and 8, out of the several items of the mortgaged properties; 
and, as such; there is no substance in the contention advanced by 
the defendants that payments by the mortgagor towards the satis- 
faction of the mortgage debt after 1316, could not keep the mort- 
gagee’s right alive,.so far as the enforcement of the mortgage 
security was concerned. It may te mentioned that the decision 
of this Court in the case of Surjiram Marwari v. Barhamdeo 
Persad (4), which has been cited before us in support of the 
appellants’ contention on the question of limitation, does not 
appear to throw any light onthe point arising for consideration 
in the present case, in view of the facts and circumstances men- 
tioned above. In that case Mookerjee J. based his views as 
expressel at pages 344-346 on the decision in Bolding v. Lane 
(5) and quoted from. Lord Westbury’s judgment which contained, 
amongst other things, obseivations like these: The mortgagor 


(1) [1886] 11 App. Cas. 639. (2) (1906) I. L. R. 33 Cale, 1278. 
(3) [1864] 11 H. L. C. 115 (135); 11 E, R. 1274 (1282). 

(4) (1905) 1 C. L. J. 337. 

(5) [1863] 1 De. G. J. & S. 122; 46 E. R. 47. 
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or his representatives, who have no interest whatever in the lands, Cvit. 
should not be enabled to charge the estate anew with any amount 1932. , 

of arrears of interest against second and subsequent mortgagee%  TJmesh Chandra 
and that a departure from sucha course would involve conse- Mona) 
quences inconsistent with natural justice. The learned Judge Hemanga Chandra 
(Mookerjee, J.) also referred to Chinnery v. Evans (1) in dealing Maiti. 

with the facts of the particular case before him. Itis difficult to Guha, F. 


— 


make out how the decision in Susjiram Marwari’s case (2) or 
any of the observations made by Mookerjee J. in that case could 
support the appellants’ position so far asthe question of limita- 
tion was concerned, in view of the fact that the mortgagor defen- 
dant No. 1 in the suit had an interest left in him in a portion of 
the mortgaged properties, when payments were made by him 
towards the satisfaction of the mortgage debt in 1322, 1327, 1329 
and 1332, well within twelve years before the institution of the 
suit out of which the appeal has arisen. The contentions raised 
on behalf of the appellants bearing upon the question of limitation 
must, in our judgment, be overruled. 

It has been urged on behalf of the appellants that the suit 
brought by the plaintiffs had abated as a whole, on the failure 
on the part of the plaintiffs to bring all the heirs of the 
defendant No. 10 onthe record within the time allowed by law. 
With reference to the question of abatement thus -raised, mention 
has already been made of the fact that two of the brothers of that 
defendant (No. 10) were substituted by the plaintiffs in proper time; 
no objection as to non-representation or want of complete repre- 
sentation of the interest cf the defendant No. ro was raised when 
the other defendants had notice of the application for substitution 
made by the plaintiffs in the suit. The order for substitution was 
duly made by the trial Court, on the 3rd September, 1927. The 
fact that the defendant No. 10 had a mother living came out at that 
stage of the suit, when witnesses were being examined by the defen- 
dants, after examination of the witnesses for the plaintiffs, in Court. 
One of the witnesses for the defendants stated in his deposition that 
defendant No, 10, who had died, had his mother living at the time 
of his death. The point made by the defendants appellants comes 
to this; There was no complete representation of the interest of 
the defendant No. ro in the suit, after that defendant’s demise. 
There was a fatal defect on account of non-joinder of a necessary, 
party in the mortgage suit, and the suit must, therefore fail. -So 
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far as non-joinder of parties is concerned, the suit could not be 
defeated in its entirety on that ground. It is well settled.now, so 
far as this Court is concerned, that non-compliance with the provi- 
sions of Order XXXIV, rule r of the Code of Civil Procedure, was 
not fatal to a suit for enforcing a mortgage, and that the provisions 
of order 1, rule 9, were applicable to a mortgage suit [See Kheroda- 
moyi Dasi v: Habib Shaka (1) and the cases referred to there.) 
The decision of the Patna High Court in Girwar Narain Mahton 
v. Makbunnessa (2), on which reliance has been placed on behalf 


' of the appellants, cannot be accepted, inso faras it goes against 


the decisions of this Court, on the question under consideration. 
Furthermore, the case before the Patna High Court related to 
the non-joinder of a mortgagee as a plaintiff in a mortgage suit, 
and cannot be accepted as laying down the rule that Order XXXIV, 
tule r of the Code of Civil Procedure, even in the case of sub- 
sequent purchasers in the position of defendants appellants before 
us. So faras non-representation of the complete interest of the 
defendant No. 10 was concerned, the question has to be decided 
onthe basis of the facts of the case before us. The question of 
representation of the interest of the defendant No. ro in the suit 
could not be allowed to be raised after the legal representatives of 
the deceased defendant had been substituted by the Court under 
Order XXII, rules 4 and 5 of the Code of Civil Procedure, on 
notice to all the parties concerned. Failure to object to the sub- 
stitution of the defendants Nos. 8 and 9 in the place of defendant 
No. ro at the earliest opportunity, precluded the defendants appel- 
lants to reopen the question of representation of the interest of the 
defendant No. ro in the suit. See Meenatchi Achi v. Anantha- 
narayana Ayyar (3) ; Balabai v. Ganesh Shankar Pandit (4). The 
mere fact that there was a mother living at the time of death of 
defendant No. 10, elicited during the examination of a witness in 
Court, long after the order for substitution of the legal representa- 
tives of that defendant had been made, would not, in our judgment, 
enable the defendants appellants to succeed on the question of 
abatement of the mortgage suit asa whole, or forthe matter of 
that in respect of the interest of the defendant No. ro with interest, 
if any, of the mother of that defendant. In the above view of the 
case, we have no hesitation in coming to the conclusion that no 
question of abatement, in any shape, could arise in the case before 
us ; and the plaintiffs were entitled to a decree for the entire amount 
(1) (1924) a9 C.W. N 51. (2) (1916) 1 Pat. L J. 468. 
(3) (1902) I. L. R. 26 Mad, 224. (4) (1902) I. L. R. 27 Bom. 162. 
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defendants appellants, cannot properly be gone into in the case 
before us, where ,the rights of subsequent purchasers in the position 
of those defendants are concerned, in view of the definite provi- 
sions contained in Section 8r of the Transfer of Property Act. 
So far as the point, pressed before us, that the Court should 
direct the sale of mortgaged properties other than those conveyed 
to the defendants appellants in the first instance, for the satisfac- 
tion of the mortgage debt was concerned, we need only observe 
that we are unable to find any such equity in favour of the appel- 
lants which might enable them to get a relief of that description. 


The question of paramount title, as raised by the defendants 
appellants, has been expressly left open by the Courts belew. In 
our judgment, the Courts below have, in accordance with the trend 
of judicial decisions, rightly held that the title of Chaitanya Charan 
Sow, the brother of defendant No. 1, as pleaded by the contest- 
ing defendants, could not be decided in the present case; and, as 
mentioned by the learned Additional District Judge in the Court 
of appeal below, the rule of ves judicata will not operate against 
the appellants in any way, if they desire to agitate that question 
of title hereafter, in any Court of justice. 


The learned advocate for the plaintiffs respondents has urged 
before us that, according to a stipulation contained in the mortgage 
bond, on the basis of which the suit, out of which the appeal has 
arisen, was instituted, the right of alienation in any form was 
expressly prohibited, so far as the mortgagor was concerned; and, 
as such, the purchasers (defendants Nos. 4 to 12) were not neces- 
sary parties at all, that the mortgagees were entitled to a decree 
against the properties-in the hands of the purchasers by virtue 
of unauthorised transfers. The point raised in this behalf was 
not considered in any form, by the Courts below ; and we are not 
prepared to go into the matter in second appeal. Furthermore, 
it is not at all necessary for us to decide the question raised for the 
first time before us, in view of the conclusions we have arrived at 
in favour of the plaintiffs respondents, on other points arising for 
determination in this appeal. 


In the result, the appeal] is dismissed, and the cross-objections: 


preferred by the plaintiffs respondents are allowed. The decree 
of the Court of appeal below so far as it modified the decrees of 
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the trial Court is set aside, and the decree of the trial Court is 
restored. The plaintiffs respondents are entitled to their costs in 
this Court, and the costs in the Court of appeal below. We make 
no separate order as to costs in the cross-objections. 


P. R. Appeal dismissed : Cross-objection allowed, 


Before Mr. Justice S. N. Guha and Mr. Justice Charles Bartley. 


HABIBULLA GAZI 
De 
ANNADA CHARAN KAJARI AND ANOTHER.* 


Rent suit against Mutwalli—Mutwalli not described as such——Decrees passed 
and sales held thereunder, if efective rent decrees—Tenancy, if completely 
represented—Reception of additional svidence by Appellate Court—ZInter- 
Serence by High Court, if necessary. 

Rent decrees were passed against one M who was the registered tenant in 
respect of a tenure which appertained to an Wakf estate of which M. was the 
Mutwalli. In the suits brought against M., M. was not described asa Mutwalli : 

Held that the decrees passed against M. were effective rent decrees, and sales 
held in pursuance of those decrees, were sales held in execution of rent decrees 
as contemplated by the Bengal Tenancy Act in view of the fact that the tenancy 
was completely represented go far as the landlords were concerned. 

When the reception of additional evidence by the lower Appellate Court 
does not affect the right dectsion of a question, no question of interference by 
the High Court arises. 


Appeal by the Defendants, 

Suits for rent. 

The material facts appear from the judgment, 

Mr. Nasim Ali and Mr. Radhikaranjan Guha for the Appel- 
lant. 


Messrs. Brojolal Chakravarti and Panchanon Ghosal for the 
Respondents in Appeals Nos. 1883, 1886, 1888 and 1889. 


* Appeals from Appellate Decrees Nos. 1883 to 1889, against the decrees of 
Babu Hiralal Mukherjee, Subordinate Judge of Khulna, dated the 28th February, 
1931, reversing those of Babu Amulya Kumar Bhattacharjee, Additional Munsiff 
Bagerhat ,dated the agth of July, 1929. 


Vor, LVIIL} HIGH COURT. ` 


Mr. Mukunda Bihari Mallick for the Respondents in Appeals 
Nos, 1884, 1885 and 1887. 

The judgment of the Court was as follows: 

S. A. 1883 to 1888. 

The plaintiffs in the suits out of which these appeals have arisen, 
prayed for khas possession of the lands in suit, on declaration of 
their title to the same. Halves of the lands cover the subject 
matter of the suit in which second appeals Nos. 1884, 1885 and 
1887 have arisen, while the other halves were covered by suits 
giving rise to second appeals Nos. 1883, 1886 and 1888. The 
claims made by the plaintiffs in the suits were resisted by the 
contesting defendants, whose case was that the plaintiffs were not 
entitled to get khas possession of the lands in suit. According to 
the defendants the decrees in execution of which the lands in suit 
were purchased by the plaintifs were not-rent decrees, and the 
sales held in execution of those decrees were not rent sales, and 
did not pass the tenures to which the lands in suit appertained. 
The defendants further contended that they had protected interests 
in the lands in suit, and their interests were not affected by the sale 
of the tenures, 

The Court of first instance dismissed the suits giving rise to 
Second Appeals Nos. 1884, 1885 and 1889 on the ground that 
regard Leing had to the proceedings in execution of rent decrees 
obtained against Mafizuddin in which there was an amendment 
of the decree sought to be executed, the amendment having been 
ultra vires, it rendered the sale in execution of the decree a nullity. 
There wag therefore no sale under the law, in which the plaintiffs 
could be said to have purchased the lands in suit. The decision 
come to by the trial Court was reversed on appeal, and the learned 
Subordinate Judge in the Court of Appeal below held on the 
materials before him, that the amendment made at the instance of 
Mafijuddi against whom the decree for rent was obtained, had not 
the effect of making the sale in execution of the decree a nullity. 
On the merits of the case, the Court of Appeal below, came to 
the conclusion on evidence before it, that the defendants had not 
established that they had protected interests in the lands in suit, 
and passed decrees for khas possession against the contesting 
defendants. ni 

The position which is clear from the judgments of the Courts 
below is that rent decrees were passed against Mafijuddi the regis- 
tered tenant in respect of a permanent tenure ; and this Mofijuddi 
who was the Mutwalli of an Wakf estate created by his father, 
fully represented the tenancy in question, so far as the landlords-were 
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Civi. concerned, Mafijuddi was sued asthe tenant responsible for pay- 


1933. ment of rent due in respect of the tenancy which according to the 
Habibulli Gazi case of the contesting defendants appertained to the Wakf estates 
Annada Charan Of Which Mofijuddi was the Mutwalli. If the tenancy was repre- 

Kajarie ` sented by Mafijuddi, as it was the case, upon the findings arrived at 
= by the Court of Appeal below, the tenancy passed at the sale held 
in ‘execution of the decrees for rent payable by Mofijuddi in respect 
of the same. The fact that Mofijuddin was not described as the 
Mutwalli, was of no consequence seeing that the tenancy was 
completely represented by Mofijuddi. The position created by 
Mofijuddi’s own aets, he having been anxious to have the decree 
for rent executed against him as the Mutwalli, could not change 
the nature of the rent decree passed against him representing 
the tenancy. Inthe above view of the cases, the suits in which 
Second Appeals Nos. 1884, 1885 and 1887, and the other suits 
giving rise to Second Appeals Nos, 1883, 1886 and 1888 stand on 
the same footing. The decrees for rent obtained by the landlords 
against Mofijuddi, without the addition of the description Mutwalli, 
were effective rent decrees, and the sales held in pursuance of 
those decrees were sales in execution of rent decrees as contem- 
plated by the Bengal Tenancy Act. The sales held, passed the 
interest of the contesting defendants, unless it was in the nature of 
protected interest which could not be avoided by purchasers in the 
position of the plaintifs in the different suits in which these 
appeals have arisen. So faras the nature of the interest of the 
. contesting Ccefendants was concerned the Court of Appeal below 
Me has ona review of the materials on the record come to the con- 
clusion on facts that the contesting defendants in the suit had 
failed to establish their case before the Court that they had any 
interest which could be called protected interest under the law, 
in any portion of the lands in suit, excepting so much of the C. S. 
plot No. 1707 as is covered by P. S. plot No. 104. The above 
exception relates to the lands in suit in which Second Appeals 
Nos, 1885 and 1886 have arisen. 

The conclusion based on findings of fact arrived at by the Court 
of appeal below, could not be challenged; but it was argued in 
support of Second Appeals Nos. 1884, 1885 and 1887, that the 
lower appellate Court having reversed the decision of the trial Court 
on a preliminary point, should have sent tke case back to the Court 
of first instance for decision on the merits, In view of the connec- 
tion- of the different suits before the Court with each other, 
and regard being also had to the position that the evidence on the 
record was complete in regard to all the cases, no useful purpose 


Vor. LVIIL] HIGH COURT, a 


could have been served by directing a remand ; and we are con- 
vinced that the procedure adopted by the Court of appeal below 
was the correct procedure, regard being had to the facts and 
circumstances of the cases before us. The conclusions arrived at 
by the Court of appeal below on the evidence before it, appear 
to us to be unimpeachable in second appeal. 

A point was raised in support of Second Appeals Nos. 1884, 
1885 and 1887, that there was no justification for the Court below 
in the matter of reception of additional evidence at the appellate 
stage. It appears that records in execution proceedings were before 
the Court, and parts of those records were admitted in evidence 
and marked as exbibits by the lower appellate Court, All this was 
done with a view to ascertaining the real position so far as the 
so-called amendment of the decree for rent passed against Mofijuddi 
in which he was nct described as the Mutwalli. In view of the 
decision arrived at by us on the question of the representation of 
the tenancy in question by Mofijuddi as indicated above, we do not 
attach any importance to the state of things showing clearly that 
it was at Mofijuddi’s instance that the amendment of the description 
was made by the Court executing the decree for rent. In our 
judgment, the reception of additional evidence of the nature 
mentioned above, did not vitiate the decision of the lower Court 
in any way, and we are not also of opinion that the additional 
evidence referred to by the Court below could affect the right deci- 
sion of the question of representation of the tenancy in question. 
The result of the conclusions arrived at by us, onthe question 
raised in support of the appeals is that the appeals fail, and are 
dismissed with costs to the plaintiff respondents. The hearing-fee 
is assessed at One gold mohur in each of the six appeals. 

S. A. 1889. 

This appeal has arisen out of a suit for rent, in which the ques- 
tion in controversy between the parties concerned, was, whether 
the relationship of landlord and tenant existed as between the 
plaintiffs and the defendantsin the suit. 

The question so raised was dependent onthe decision of the 
question of title to the lands in respect of which rent was claimed, 
as raised in the suits out of which Second Appeals 1883 to 1888 of 
1931, arose. In view of our decision in those appeals, and regard 
being had to the concurrent findings of fact arrived at by the Courts 
below against the plaintiffs appellants to this Court, this appeal must 
be dismissed ; and we direct accordingly. 

There is no order as to costs in this appeal. 

P. Re Appeals dismissed, 
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CRIMINAL REFERENCE. 


Before Sir Charu Chunder Ghose, Knight, Acting Chief Justice 
and Mr. Justice S. K. Ghose. 


MOHAMMED ABDUL KHOYER 
l v. 
ASGAR KHAN AND ANOTHER.* 


Hire-purchase agresment—Provision for seisure of propeity sold in default of 
payment of rent—Breach of agreemari—Bona fide seisure of property in 
consequence—No theft; dishonest intent biing absent—Sections 379, 380, 

114 of the Indian Penal Code, (Act XLV of 1860). oes 
Where, under a hire purchase agreement entered into between Messrs. Singer 

& Co. and the complainant in respect of a sewing machine, it was provided by 

one of its clauses that the company or their employees would be entitled to 

seize and remove the machine or its parts on the complainant defaulting in pay- 
ment of monthly rents agreed upon, and where the complainant, who was in 
arrears in respect of the rents for several months, made a payment ona certain 
date, of rent for one of those months, but the accused persons who were employees 
of the company, overlooking that payment, removed parts of the complaimant’s 
machine : 

Held, that there was no dishonest intention on the part of the accused to con- 
stitute an offence_of theft and therefore the convictions of the accused persons 

under sections 380 and 380/114 Indian Penal Code should be set aside. ° 


Reference under section 438 of the Code of Criminal Procedure. 


Messrs. Debendra Narain Bhattacharjee and Dines Chandra Roy 
for the Reference. 

The facts appear fully from the following extract from the letter 
of Reference. 

“4 Brief analysis of the case :—The accused, who are employees 
of Messers Singer & Co., from whom the complainant purchased a 
sewing machine on hire purchase system, have been convicted 
under Secs, 380 and 380/114 I. P. C. for theft of certain parts of the 
Machine on the 28th December 1932. 
` “The defence was that the complainant had stood surety for 
another-machine.taken by his brother on hire purchase, and that 
as the dues on account of that machine bad been in arrears and as 
the complainant was using the machine the employees took away 
certain parts of that machine. - - 


“The learned Magistrate found that on the 28th December the 
“complainant had actually paid an instalment and that there had 


* Criminal Reference No. 103 of 1933 by T. J}. Y: K Esq., Sessions 
Judge of 24- Pařganas, recommending that the order of the Magistrate be set aside. 


Vor, LVIIL.] ' HIGH CouRT. 


been some mistake on the part of the company by which the pay- ` 


ment of 28th December had been overlooked, and that the accused 
came to realise these dues on the other machine from the complain- 
ant as he was the guarantor. 

“The Magistrate- found that the parts of the complainant’s 
machine were taken away. He holds that as the instalments had 
been paid up to 28th December 1932 the accused could not rely on 
clauses (c) and (d)* of the Agreement, Ex. A and had no justifica- 
tion to remove the parts. : : 

“2, The order recommended for revision is the order of con- 
viction and sentence. . 

s 30° The order is based ona wrong view of the law ; the learned 
Magistrate has not considered or found whether the assistants had 
any dishonest intention. : 

“4. Grounds :—{i) Even taking the view of the learned Magis- 
trate, it appears that the employees would be justified under the 
agreement in taking the machine parts if the instalment had not 
been paid. At most they acted on a dona fide mistake of fact; 
there was no dishonest intention such as is required for a case of 
theft. 

“ (ii) Itis also pointed out that in fact apart from the instalment 
of 28. 12. 32 both machines were in arrears for the instalments of 
August and November; by virtue of clauses (d) and (h) of the 
agreement, they were in any case entitled to remove the Machines 
or Parts, 

(iii) There is an error in the sentences in that there is no 
sentence of imprisonment as is required under section 380 Indian 
Penal Code.” , 

The judgment of the Court was as follows:— 

For the reasons set out in the Letter of Reference we accept the 
Reference and set aside the conviction and the sentence. The fines, 
if paid, will be refunded. 


P. R. Reference accepted, - 


* Clause (d) of the Agreement referred to in the Letter of Reference runs as 
follows ;-—- z 

“ (d) That if the hirer does not duly perform this agreement and falls to pay 
rent of any month in advance at their place of business the owners may (without 
prejudice to their right to recover arrears of rent and damages for breach of this 
agreement) terminate the hiring and retake possession of the said machine and 
accessories and for that purpose leave and license is expressly hereby given to the 
owneis and their manager and seivants or any other person or persons employed 
by them to enter any premises occupied by the hirer or of which the hirer is 
tenant, to search for and retake possession of the said machine and accessories, 
without being liable to any suit, action, indictment or other proceedings by the 
hirer, or any one claiming under him or her.” POPEO Nn 


CRIMINAL, 


1933 
Sail 


Mohammed Abdul 
Khoyer 


vo. 
Asgar Khan 


Fuly," 2g. 


436 


October, 9. 


THE CALCUTTA LAW JOURNAL. [Vor, LVIII 
PRIVY COUNCIL. 


Present: Lord Atkin, Lord Tomlin and Lord Wright. 


FLORRIE EDRIDGE AND OTHERS 
v. 


RUSTOMJI DHANJIBHOY SETHNA 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT BOMBAY.] 


Indian Contract Act (IX of 1872), sections 51, 52, 53—Efect of wrongful repu- 
diation of contract by one party—Conditions precedent, performance of, 
when essential—Waiver, plea of, not allowed to be raised for first time on 
appeal before the Privy Council 


Under the Indian Contract Act, sections 51, 52, 53, a wrongful repudiation of 
a contract by one party cannot, except by the election of the other party so to 
treat it, put an end to an obligation; if the other party still insists on perform- 
ance of the contract the repudiation is brutum fulmen, ïi. e, the parties are left 
with their rights and liabilities as before. A wrongful repudiation by one party 
does not of itself absolve the other party, if he sues on the contract, from esta- 
blishing his right to recover by proving performance by him of. conditions 
precedent. hes 
"Waiver depends on evidence of fact. and accordingly where waiver was neither 
pleaded nor an issue raised thereon in the Courts in India, the question cannot be 
agitated for the first time on appeal before the Privy Council 

Appeal No. 75 of 1932 from a decree dated the 28th September 
1931 of the High Court of Bombay on its appellate side. 

D. N. Pritt, K. C. and Phillip Vos forthe Appellants. 

Wilfrid Greene, K. C. and Sir Thomas Strangman for the Res- 


pondent. 


Their Lordships’ judgment was delivered by 
Lord Wright :—This appeal arises out of a contract between 
the respondent and Richard Tilden Smith (since deceased, the 
present appellants added during the litigation as being representa- 
tives of his estate): this contract is contained in a letter dated the 
7th January, 1926 signed by Tilden Smith and addressed to an 
agent for the respondent and duly accepted on behalf of the respon- 
dent, ‘The letter was in the following terms :— 
“ Bombay House, Fort, 
Bombay, 7th January, 1926. 
DEAR Dinsnaw, 
Re. R. D, Sethna’s Matter. If Sethna will pay costs in connec- 
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tion with the appointment of the Receiver and the Receiver’s costs 
and give credit of any distribution he may receive in respect of 
Receiver’s distribution and write letters to his solicitor and to the 


Receiver to the effect that he is satisñed that the affairs of the 


Company have been properly conducted, I will pay him the sum of 
£5,000 invested by him in Ifold Herds Limited less such credit. 
Yours sincerely, 
(Sd.) R. TILDEN SMITH. ” 

The circumstances under which this contract was made were 
that the 1espondent hadin 1921 invested £5,0co in debentures 
in Ifold Herds Ltd., a limited Company incorporated and registered 
in England. | These debentures were part of an issue of £40,000 
the residue being taken by two companies which were, the 
nominees of Tilden Smith, who had also put a large sum of money 
into the company asa shareholder and whose evidence was that 
his total interest amounted toa very large sum. It was on his 
introduction that the respondent took the debentures which he 
did in the sum of £5,000. The venture having proved a failure, 
on the 28th March 1925 the respondent instituted a debenture 
holders’ action against the Company in the Chancery Division 
of the, High Court of Justice in London, claiming the usual relief 
including accounts and the appointment of a Receiver. By an 
order in the action dated the goth April 1925 a Mr. Page was 
appointed Receiver and the usual directions were given. During 
these proceedings the respondent mace various allegations adverse 
to Tilden Smith in regard to his participation in the affairs of 
the Company: it was also intimated by his solicitors that an 
investigation should or might be held into the management of 
the Company. There is now no suggestion that there was any 
ground for complaint against Tilden Smith, who was the principal 
sufferer by the failure of the Company. It was in this state of 
things and during the course of the debenture holders’ action that 
the contract in question was made. Subsequently to the agree- 
ment various letters were exchanged between the parties and 
their solicitors: in particular Tilden Smith asserted that no 
-concluded bargain had been made and claimed to withdraw what 
he called his offer. There were also disputes as to the exact sums 
` which were referred to in the contract under the terms “ cash in 
connection with the Receiver andthe Receivers Casts”: in any 
case the respondent did not accept asa final repudiation Tilden 
Smith’s assertion: that there was no contract binding on him and 
on that ground claim to treat the contract as terminated save 
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as founding a claim in damages as no doubt he might have done. 


-The respondent did not however pay any costs to the Receiver 


nor did he write letters to his solicitor orto the Receiver to the 
effect that he was satisfied that the affairs cf the Company had 
been properly conducted, or any such letters. 

.Meantime, in January, 1927, an order was made in the 
Receivership action discharging the Receiver, approving the final 
account and ordering the distribution of the net balance of the funds 
in Court among the debenture holders in their due proroitions. 
These funds were far from sufficient to satisfy the debentures. 
Further correspondence tetween the respondent’s solicitors. and 
Tilden Smith took place untilin December, 1927, the respondent 
issued bis writ in the present action claiming £3,508 55. 94 as- 
being money due under the contract; the sum was arrived at by 
deducting from £5,000 the sum of £710. 55. 2d. as being the 
respondent’s taxed costs of the debenture holders’ action, and 
4781. gs. 6d. as the amount receivable by the respondent as his 


_share on apportionment in the, above action. It is not now con- 


tended that these deductions represent correctly the sums described 
in the contract as “costs in connection with the appointment of 
the Receiver and the Receiver’s costs,” or that on account being 
taken in accordarce with contract the sum to be credited by the 


. respondent as his share of the distribution by the Receiver was 


as stated in the claim, but it is not necessary in this judgment to 
examine further these figures. The plaint did not include any 
claim for damages either primarily or in the alternative ; it alleged 
that the respondent had substantially carried out his part of the 
agreement and had been throughout ready and willing to write 
the letters required of him by the terms of the agreement. It also 
„set out the assertions of Tilden Smith that there was no agreement, 
_but did not allege that such assertions had been accepted by the 
respondent on a final repudiation by Tilden Smith so as to ter- 
-minate the contract; on the contrary it claimed in terms that 
Tilden Smith was buund under the agreement to pay the sum 
claimed. . ; ees: 
_ „Tilden Smith, by his written statement, while denying the agree- 
ment, alternatively alleged that the respondent had failed to 
perform his pait thereof, in particular in regard to writing the letters 
to the solicitors and the Receiver, and paying the costs in connec- 
tion;with the appointment of the Receiver. The action was tried 
by,Kemp,J., who held that the agreement was not one in which 
reciprocal. promises were to be simultaneously performed within 
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the meaning of section 51 of the Indian Contract Act. He held 
that the 1espondent not having wiitten the letters referred to 
in the agrcement and not having performed a substantial and 
important part of it, could not say that anything in Tilden Smith’s 
subsequent conduct excused him from performance and therefore 
could not recover in the action which the learned Judge accor- 
dingly dismissed. 

On appeal Beaumont C.J. and Rangnekar J. reversed this judg- 
ment, taking the view that the respondent could not be expected 
to write letters to his solicitor and to the Receiver, withdrawing 
imputation, till he got the payment Tilden Smith was to make ; 
they held” that the letter to the Receiver could still be written 
notwithstanding that he had been discharged, in the sense that it 
could still be written to the Mr. Page who had been-receiver. It 
was enough, they held, that the responent had always been ready 
and willing to write the letters. As to payment of the costs, it 
was in their judgment merely a matter of account, to determine 
the proper deduction to be made from £5, ooo ; they accordingly 
allowed the appeal and gave judgment for the respondent “subject 
:to the respondent writing the letters” for the sum of £5, 000 less 
the dividend which he would have received in the -debenture 


- +holdeis’ action on the footing that he had paid his own costs and _ 


‘the’ cost of the appointment of the Receiver and the remuneration 
of the Receiver. What that amount should be the Court requested 
the parties to agree, asin fact they did, for purposes of the judgment. 
Rangnekar J. was of opinion that even if the payment of costs 
and writing of the letters were conditions precedent, Tilden Smith 
by repudiating the contract had prevented the respondent from 
carrying out his part, but the learned Judge does not point out that 
-in such case the claim must have been not in debt, but for damages 
in accordance with section 53 of the Indian Contract Act. 

From this judgment the appellants have appealed to His Majesty 
in Council. 

Their Lordships are of opinion that the primary question to be 
determined on the appeal is whether or not the terms of the agree- 
ment as to payment of costs and writing of the letters constitute 
what are often called conditions precedent, that is promises which 
must be performed by the respondent before he can claim pay- 
ment of the money under the agreement. That question can only 
be determined by construing the actual language used, considered 
in connection with the facts of the case as in contemplation of the 
parties. The question is whether the case falls within section 52 
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of the Indian Contract Act, which is in the following terms. “Where 
the order in which reciprocal promises are to be performed is 
expressly fixed by the contract they shall be performed in that 
order ; and where the order is not expressly fixed by the contract, 
they shall Le performed in that order which the nature of the: 
transaction requires.” The language of the agreement in the pre- 
sent case, merely as language, tends to the conclusion that Tilden 
Smith was not bound to pay the agreed sum unless and until the 
respondent had previously paid the costs and written the letters. 
But the precise language need not be stiessed, because the same 
conclusion, in their Lordships’ opinion, follows more clearly ‘from 
what “the nature of the transaction requires.” At the time when the 
agreement was made the debenture holders’ action was on foot: 
the respondent by his solicitors was threatening legal proceedings 
against Tilden Smith and the Receiver was being asked to con- 
sider the holding of an investigation into the management of the 
Company, in which Tilden Smith was personally involved. From 
the nature of things the letter which he stipulated should be 
written’ to the Receiver, must necessarily have been intended to 
be written before the debenture holders’ action was completed : 
equally. the importance to Tilden Smith of the letter to be written 
to the respondent’s solicitors was to relieve him of the threat 
then being made of legal proceedings. So far as the question 
of the costs of the MReceivership was concerned, these also 
must have been intended to be actually paid by the respondent 
in the course of the action, so as to relieve gro fanto the 
accounts of the Company of these charges: that payment 
would, though perhaps not toa large extent, help to determine 
the amount coming to the respondent “in respect of the 
Receiver’s distribution.” Their Lordships cannot resist the con- 
clusion that the respondent’s right to claim the money was 
dependent on and postponed to his performing what he on his 
part had promised, with the consequence that when he launched 
his claim his course of action was not complete and his claim 
must on this ground fail, as Kemp J. held: in fact the respondent 
had paid nothing. at all in regard to costs and had taken no steps 
to write the letters at any material time or at all, ‘The agree- 
ment did not, as their Lordships construe it, merely involve a 
conventional ‘calculation when the debenture holders’ action was 
ended, but the credit to be allowed by the respondent for his 
share in the distribution was a credit which could only be ascer- 
tained on the -basis of the stipulated payments being made by 
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the respondent to the Receiver. Their Lordships are further of 
opinion that quite apart from their conclusion that the timeous 
writing of the letters was a condition precedent, the form of order 
adopted by the appellate judges making their judgment “ subject 
to the respondent writing letters” is not one which is proper 
in an action for a purely money claim. In the result when the 
true nature of the transaction is considered, their Lordships cannot 
regard the reciprocal promises contained in the agreement as 
inberently capable of simultaneous performance within the terms of 
section 51 of the Indiin Contract Act. z> 

It-was strongly urged that the subsequent conduct of Tilden 
Smith up-to the termination of the debenture holders’ action 
amounted to a waiver of his right to insist on the performance 
by the respondents as a condition precedent. The word 
“waiver” is,at times used loosely and with varying signification, 
but in this context what is meant by waiver is that by words 
or conduct Tilden Smith created or accepted the position that 
he would te content to pay the money even though the letters 
were not written and the costs paid in the order of priority which 
the agreement required, so that he could no longer claim that he 
was not bound to pay unless and until the stipulated payments 
were. made and the letters written by the respondent. In the 
‘first place however it may be noted that no waiver was pleaded 
by the respondent and no issue was direcled on waiver; but 
‘waiver depends on evidence of fact and is not an issue ‘which 
their Lordships could properly deal with, unless Tilden Smith had 
been afforded an opportunity of giving such evidence as he 
thought proper. But apart from that objection, their Lordships 
after considering all the evidence and documents in the case, 
cannot discover anything which would justify a finding that 
Tilden Smith had waived his rights under the agreement. No 
such effect can be given to his repudiation of the agreement, that 
is to say to his claim that there was no agreement binding him. 
The respondent might have accepted that as a final repudiation 
and thus treated the contract as determined and brought a claim 
for damages under section 53. He did not do so. - But a 
wrongful repudiation by one party cannot, except by the election 
of the other party soto treat it, putan end to an obligation; if 
the other party still insists on performance of the contract 
the repudiation is what is called “‘drutwum fulmen”, that is the 
parties are left with their rights and liabilities as before. A 
wrongful repudiation of a contract by one party does not of itself 


441 
P.C. 
1933. 
=~ 
Florrie Edridge 


ve 
Rustomji Dhanji- 
bhoy Sethna. 


Lord Wright. 


et 
a 


443 


P.C. 





1932. 
Naga 
Florrie Edndge 


ve 
Rustomj: Dhanji- 
bhoy Sethna. 





Lord Wright. 


1HE CALCUTTA LAW JOURNAL. [Vor. LVI. 


absolve the other party if he sues on the contract from 


establishing hisiight to recover by proving performance by him 
of conditions precedent In the present case, the respondent, 
when he sued on the contract, was still as much bound as ever 
to show that he had fulfilled all the conditions binding on him 
before he could exact performance from Tilden Smith. 


_ Finally their Lordships observe that the subsequent conduct 
of Tilden Smith is irrelevant for the purpose of construing the 
agreement: the construction must depend on the intention of 
the parties when it Was made, which is to be ascertained from 
its terms, read in the light of the facts known to both parties when 
it was concluded, that is from what is expressed or from what 
“the nature of the transaction requires,” in the words of 
section 52. 


In the result their Lordships hold that the appeal, should be 
allowed and the judgment of the Appellate Court set aside “and the 
judgment of Kemp J. restored: the respondent will pay the appel- 
lants their costs of this appeal and their costs in the Courts 
below. 


They will humbly so advise His Majesty. 
Birkbeck Julius, Edwards & Co: Solicitors for the Appellants. 
Peacock and Goddard; Solicitors for the Respondent. ae 


are” 


KJR - Appeal allowed, 


Vou. LVI] PRIVY COUNCIL. 
Present: Lord Tomlin, Lord Thankeston and Sir George Lowndes. 


KANHAIYA LAL AND ANOTHER 
V. 


SYED HAMID ALI. 
[On APPEAL FROM THE CHIEF COURT or Oupa AT LucKNOW.] 


Suit involving the question of effect of dedication in fatour of Gods of 
the Thakurdwara—Foinder of Sri Thakurji Maharaj or his representative, 
essential, 

Where, in a suit to eject the defendants from land on which they bad 
erected a Thakurdwara, the Courts in India passed a decree in plantiff's favour 
without infipleading as parties the Gods of the Thakurdwara in whose favour 
a deed of wakf had been executed, the Judicial Committee remitted the case 
to India. with directions for a new trial with reference to the effect of the 
wakf with the appropriate parties (namely, Sri Thakwiji Maharaj or his repre- 
sentative) added. 


_ Pramatha Nath Muilick v. Pradyumna Kumar Mullick, (1) followed. 


Appeal No. 23 of 1931 from a decree of the Chef Court of 
Oudh, dated the 3rd January, 1930, which affirmed a decree of 
of the- District Judge of Hardoi, dated the 29th April, 1929, 
reversing a decree of the Munsiff of Shahabad, dated the 25th 
September, 1928. 


The question for decision was whether the plaintiff, who 
was the proprietor of the suit land, had, in the events which 
had happened, the right to resume vacant possession of the 
same. 


The suit land wasa small plot of land, which, with a sackha 
(non-masonry) house standing on it, was in the occupation of one 
Iccha Kori at the time, of the settlement in Oudh. He died about 
1887, and his successors in 1916 executed a deed of mortgage 
with possession in favour of the defendants, who erected or the 
existing foundations a Thakurdwara at a cost of Rs. 50,000. The 
plaintiff thereupon, in December, 1927, sued to eject the defen- 
dants as trespassers and demanded the demolition of the building. 
Soon after the institution of the suit, one Behari (the sole repre- 
sentative of the Kori family) executed a‘deed of endowment in 
favour of Thakurji, # e., to say, the Gods of the Thakurdwara. 
After the deed’ had been executed and brought to the notice of the 
trial judge, the plaintiff applied for amendment of the plaint by 


(1) (1995) L. R. sal, A. 245; I. L, R. 52 Cale. 809 41 C. L.J. 551. 


443. 


444 


PLC, 


1933. 
wr 
Kanhaiya Lal 


Wi 
Syed Hamid Ali, 


April, 10. 





THE CALCUTTA LAW JOURNAL, [Vor. LVIII. 


impleading Sri Thakurji and for raising an additional plea that the 
execution of the deed of wakf had the effect of extinguishing all the 
tights of Behari, if any, and that the defendants had no right to build 
a Thakurdwara in place of a dwelling house on the plaintiff’s land 
without his permission. The defendants resisted the application 
andthe Munsiff disallowed it. The suit proceeded to trial, and 
was ultimately dismissed. On appeal, however, the District Judge 
and the Chief Court passed a decree in the plaintiff's favour, on 
the terms prayed for. The learned judges held that the right of 
Iccha Kori’s family in the house had been extinguished by reason - 
of the execution of the aforesaid deed of wakf. In their opinion, 
by the execution of the deed of endowment, Behari had abandoned 
his right of occupation ani the defendants were in no better posi- 
tion than Behari, and coull be ejected. From the: said decree 
ofthe Chief Court, the defendants appealed to His Majesty in 
Council. 

DeGruyther K. C. and Wallach for the Appellants, 

Sir Dawson Miller K. C. and Pringle for the Respondent. 

Their Lordships’ judgment was delivered by 4 


Lord Tomlin :—In this case their Lordships, with reluctance, 
have come to the conclusion that they are not able to deal witb the 
appealin the absence of Sri Thakurji Maharaj, whose interest 
arises under the wag/, or his representative. In these circumstances, 
following the precedent in Framatha Nath Mullick v. Pradyumna 
Kumar Mullick (1), their Lordships think that the decrees below 
must be set aside and the case must be remitted to the Chief Court 
for directions as to a new trial with reference to the effect of the 
wagf with the appropriatefparties added. 

So far as the costs are concerned their Lordships think that 
there should be ino costs of this appeal, but that the costs which 
have hitherto heen incurred below should be left to the discretion 
of the?Chief Court to deal with after the new trial has been disposed 
of, whether or not there te an appeal after the new trial to the 
Chief Court. g - 

Their Lordships will humbly advise His Majesty accordingly, 

H. 5. L. Polak: Solicitor for the Appellants. 

Watkins and Hunter: Solicitors for the Respondent. 


K, J. R. Appeal allowed. 


(1) (1925) L'R. 52 I. A. 245 ; L L. R. 52 Calc, 809 ; 41 C. L. J. 581. 
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APPEAL FROM ORIGINAL CIVIL. 


- 


Bejore Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 
KANDARPA MOHAN GOSSAIN 


v. 
AKHOY CHANDRA BOSE AND ANOTHER.* 


Suit, maintainability of—Shebait—Deed of settlement—Consiruction—Gift 
over—Present gift to persons capable of taking—Intentions of Hindu donor 
or testator—Gift, when absolute—Restraint on alionation==Gift, if for life 
or absolute—General power of appointment. 


If the gifl over is a gift to a class the rule of construction in Leake v. 
Robinson (1) is not to be applied but, if the plan be to give a present gift to 
persons capable of taking, that gift is effectual, even though it was also intended 
that other persons incapable of taking, should come in afterwards and share in 
the gift. 


The Court in construing the intentions of a Hindu donor ora Hindu testator, 
must bear in mind that the form of expression or the literate sense is not to be 
so much regarded as the real meaning of the parties: Hunooman Persaud v. 
Musst. Babooes Munraj (2) and that notions present to the mind of a Hindu 
donor or Hindu testator are often very different from those which are present 
to the minds of an English testator or an English donor even though the same 
form of words are used by both. 


Rai Bishsn Chand v. Asmaida Koer (3) referred to. 


A gift is absolute, when by such gift an interest or ownership is created, 
entitling the donee to deal with the subject of the gift according to his pleasure, 
and conferring upon him an uncontrollable power of alienation, either by deed, 
gift or will. In other words, the power of a donee under such a gift is not 
confined to any particular mode or modes dealing with the thing owned but 
are of indefinite extent, both as regards possession, use or enjoyment and aliena- 
tion thereof. The word ‘absolute’ implies both unlimited in estate and 
unfettered in respect of any condition or trust: Per James V, C. in Irvine v. 
Sullivan (4). While the word ‘absolute’ itself, genera'ly speaking, is sufficient 
to create an absolute estate, there may ba cases in which it does not; and words 
of inheritance also do not necessarily always confer such estate. The question 
is always a question of intention to be gathered from the entire context taken 
together. 


~ Appeal from Original Decree No. 23 of 1933, against the decree of Mr. 
Justice Lort-Williams ia Original Suit No. 837 of 1931, dated the gth January, 
1933- 

(1) (1817) 2 Mer 363. 

(2) (1856)6 M I. A. 392 (411). 

(3) (1884) L.R. 111. A 164; 1. L. R. 6 All. 560. 

(4) (1869) L. R. 8 Eq. 673 (680). 
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“There may be various kinds of restraint imposed on the power of alienation. 
Alienation may be prohibited absolutely or be restricted by prohibiting a parti- 

cular class of alienation or toa particular class of individuals or by restraining it 
to a particular time : Jessel M, R. in In re Macleay (1). 


Where there is a gift not limited in any way but equally Siete of being 
construed as a gift for life oran absolute gift, and it is followed by a general 
power of appointment and a gift over in default of appointment, the first gift 
should be treated as an absolute gift unless the whole frame of the will suggests 
otherwise. 


Onjthe 13th September, 1916, Surabala and Saiajubala dedicated by a deed 
of settlement a piece of land with a temple and a house standing thereon toa 
deity whom they had installed and consecrated thereto and appointed themselves 
shebaits and conveyed to thémselves the said properties upon trust for the 
management and performance of the worship of the deity. It was provided in 
the deed “That the said settlor shall during their natural lives act as such 
shebaits as aforesaid with power to each of them to nominate or appoint by deed 
or Will her successor in office. In default of such appointment by the said 
Surabala her spiritual guide M, or in case of his death his eldest male heir, and 
in like default by the said Sarajubala, her spiritual guide H or in case of his 
death his eldest male heir, jointly with the survivor of the said settlors, and 
after the death of both the said settlors and in default ot such appointment as 
aforesaid the said two spiritual guides or their or his eldest male heir shall act 
as joint shebaits of the said deities, and thenceforth the future shebaits shall 
consist of the eldest male descendants of the said M and the said H, provided 
always that every future shebait of the said deity shall have like power to 
nominate and appoint by deed or Will his successor in office.” 


By an indenture made at the same time Sarajubala in order to provide for 
the maintenance of the Sheba, settled the whole of her property, including certain 
property in Calcutta, on trust, and appointed the defendant Akhoy Chandra 
Bose to act as trustee, with power to manage the said property and to supervise 
the management of the Shebaits appointed under the deed of dedication, and 
apply the income to be derived from the settled property as therein directed, and 
appoint Shebaits in case of failure under the terms of the deed of dedication. 


By her Will dated 2¢th December, 1916, Sarajubala left all her property on 
trust to the said defendant Akhoy to secure an income for the maintenance of 
the Sheba, and by a further settlement dated the 13th March 1917 she made a 
further settlement dedicating the Calcutta property to the deity. 


Sarajubala acted as Shebait until she died in April, 1917, without appointing 
her successor. Thereupon the said spiritual guide H acted as Shebait. Surahala 
never acted as Shebait. On the 19th July, 1921, H died without having appointed 
any successor. Thereupon the plaintiff the only son of H acted as Shebait in his 
place. On the 20th April, 1931, Surabala died without appointing her successor. 
The present suit was instituted while she was alive and with her as defendant H 
sued the first defendant Akhoy as trustee of the Thakur and of Sarajubala’s pro- 


‘perty, and the second defendant as Shebait, on the ground that he succeeded 


Surabala under the terms of the deed, being the eldest male heir of M, Both the 
(1) (1875) L. R. 20 Eq, 186 (190). 


Vor. LVIIL} : HIGH COURT, 


plaintiff and the second defendant were alive at the time when the deeds and Will 
were made. The plaintiff stated that the first defendant failed to carry out the 
directions contained in the deeds of settlement and dedication and claimed various 
reliefg against him, No relief was claimed against the second defendant : 

Held, that the true intention of the deed of settlement was to confer the 
Shebaitship in absolute right to H with power to him to appoint his suceessor at 
any time he pleased should he not exercise that power to leave the Shebaitship 
to be inherited by his heirs in the line of inheritance as under the Hindu Law 
but with a condition restricting such inheritance to the eldest male descendant 
to the exclusion of others, The condition being invalid did not affect the gift 
in favour ot H. i 


That the contention that there was a gift over and the same should take 
effect, so far as the plaintiff was concerned, as he was not an after-taker but was 
a person alive at the date of the gift, should fail. 


That for the period antecedent to the suit, the plaintiff had title under 
clause (6) of the deed. 

Appeal by the Plaintiff, 

The facts of the case appear sufficiently from the judgment of 


Lort-Williams, J.:—By a deed of settlement, dated the 13th 
September, 1916, Surabala Dasi and Sarajubala Dasi dedicated a 
certain piece of land and a temple and a house erected thereon ` 
to a cettain deity which they had installed and consecrated therein, 
and appointed themselves as Shebaits, and conveyed to themselves 
as such Shebaits the said properties upon trust, to supervise and 
manage the Sheba and periodical festivals thereof, and defray the 
expenses out of money to be paid to them by trustees of the 
temple, derived from properties to be settled thereafter for the 
maintenance of the Sheba. The Shebaits were to have no proprie- 
tory interest in the temple, land or house, but were to be entitled 
to a share of the daily offerings. The deed further provided 
that the settlors should be the Shebaits for their lives, with power 
by deed or will to appoint their successors. 

“Yn default of such appointment by the said Sm. Surabala 
Dassi her spiritual guide Babu Mabendra Nath Chatterji of Salkea, 
or in case of his death his eldest male heir, and in like default 
by the said Sm. Sarajubala Dassi her spiritual guide Babu Hari 
Mohan Gossain, or in case of his death his eldest male heir, jointly 
with the survivor of the said settlors, and after the death of both 
of the said settlors, and in default of such appointment as aforesaid, 
the said two spiritual guides or their or his eldest male heir shall 
act as joint Shebaits of the said deity, and thenceforth the future 
Shebaits shall consist of the eldest male descendant of the said 
Mahendra Nath Chattzrji and the said Hari Mohan Gossain, 
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provided always that every future Shebait of the said deity shall 
have like power to nominate and appoint by deed or will his succes- 
sor in office.” 

In case any Shebait should become incapable or unfit he could 
be removed, and the person next entitled to become Shebait 
was to succeed in his place, and on failure thereof the trustee or 


Lort-Williams, y. trustees for the time being of the temple and the dedicated pro- 


—— 


perties was to nominate and appoint a proper Shebait in the office, 
it being the intention of the settlors that at no time should there 
be less than two Shebaits of the deity. 

By an indenture made at the same time Sarajubala Dassi, 
in order to provide for the maintenance of the Sheba, settled the 
whole of her property, including certain property in Calcutta, on 
trust, and appointed the defendant Akhoy Chandra Bose to act 
as trustee, with power to manage the said property and to supervise 
the management of the Shebaits appointed under the deed of 
dedication, and apply the income to be derived from the settled 
property as therein directed, and appoint Shebaits in case of 
failure under the terms of the deed of dedication. 

By her will dated 29th December 1916 Sarajubala Dassi left 
all her property on trust to the said A. C. Bose to secure an 
income for the maintenance of the Sheba, and by a further settle- 
ment dated the 13th March 1917 she made a further settlement 


` dedicating the Calcutta property to the deity. ; 


Sarajubala acted as shebait until she died in April, 1917, 
without appointing her successor. Thereupon the said Hari 
Mohan Gossain acted as Shebait. Surabala never acted as 
Shebait. On the roth July 1921 Hari Mohan Goségain died 
without having appointed any successor. Thereupon the plaintiff 
acted as Shebait in his place. On the 2oth April 1931 Surabala 
died without appointing her successor. 

In this suit the plaintiff who isthe only son and therefore the 
eldest male heir of Hari Mohan Gossain alleges that he is the 
Shebait under the terms of the deed of dedication, and sues the 
first defendant A. C. Bose as trustee of the Thakur, and of Saraju- 
bala’s property, and the second defendant Abinash Chandra 
Chatterji as Shebait, on the ground that he succeeded Surabala 
under the terms of the deed, being the eldest male heir of 
Maninda Nath Chatterji. Both the plaintiff and Abinash Chandra 
Chatterji were alive at the time when the three deeds and the 
Will were made, 


` The plaintiff states that the first defendant has failed to carry 


Vou. LVIII.] HIGH COURT. 


out the directions contained in the deeds of settlement and dedica- 
tion, and claims various reliefs against him. No relief is claimed 
against the second defendant. Further, he makes a claim against 
the first defendant in respect of another idol which belongs to 
the first defendant. In my -opinion, this claim cannot be made 
in this suit, which is brought against the first defendant in his 
representative capacity only, by the plaintiff as the Shebait of a 
different idol. 


‘ 

By his written statement the first defendant asks the Court to 
construe the deeds and decide whether the plaintiff and Abinash 
Chandra Chatterji or either of them is entitled to be Shebait. He 
further alleges that the plaintiff is a person of licentious and crimi- 
nal habits and unfit to be a Shebait, and that he has brought this 
suit to forestall the first defendant who was about to take steps 
to remove him from the office of Shebait. The second defendant 
says that the plaintiff has wrongfully excluded him frum acting as 
Shebait 

The following issues were raised :— 

(1) That the plaintiff is not a Shebait, and has no right to 
sue because fa 

(a) the settlors were not the founders of the Sheba. 

(b) the deed of dedication prescribes a line of inheritance 
unknown to the Hindu Law. p 

(2) That the plaintiff is not a Shebait, on the ground that as 
no property was given to the idol the dedication was not valid. 

(3) That the suit was not brought in the name of the idol as 
it should have been. 

(4) That the suit is time barred. 

(5) That the plaintiff has been paid already more than he is 
entitled to, and that it is for him to account to the defendant and 
not vice versa, 

(6) That the personal claim with regard to the other idol 
cannot be included in this suit. 

I have already decided the last issue :in favour of the defen-’ 
dants., Issue No. 5 is a matter of:account and I have not investi- 
gated it. No. 4 has not been pressed and in my opinion the suit 
is not barred by limitation. I find No. 3 in favour of the plaintif. 
It is sufficient in this case, for the plaintiff to bring the suit in 
his own name but in bis representative capacity as Shebait of the 
named idol. There is no substance in No. 2 which I find in favour 
of the plaintiff Apart altogether from the property settled in 
the hands of the trustees, the deed of dedication vested a temple, 
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a dwelling-house and a piece of land in the hands of the Shebaits. 
As to issue No, x(a) I hold that Surabala and Sarajubala were 
the founders of the Sheba as appears from the deed of dedication. 


There remains to be decided the issue No. 1(b) upon which 
the first defendant has mainly relied. This raises questions which 
are not free from difficulty, but certain rules are now beyond 
dispute. The settlors were Hindus, and the deeds must be con- 
strued, so far as is possible, in accordance with Hindu Law. The 
office of Shebait isa kind of property ani not merely an office, 
and the rules laid down in the case of Tagore v, Tagore (1) apply 
to it: Mukherjee v. Mukherjee (2). Thus although the settlors 
may provide for succession to the office, they must not in so doing 
attempt to create an estate unknown to Hindu Law, and a provi- 
sion that the succession is to be held by certain heirs of the founder 
to the exclusion of others in a line contrary to the Hindu Law 
of inheritance is invalid. This rule in my opinion applies equally 
to a provision for succession by certain hes or descendants of a 
Shebait, who has been validly appointed, to the exclusion of others 
among: his heirs or descendants, who, but for the provision, would 
have 1ights of inheritance. Subject to certain statutory exceptions, 
which are immaterial in the present case, a gift cannot be made to 
a person who is not in existence at the time of the gift. 

On the other hand, a document ought to be construed in such 
away that the intention of the maker shall be given effect to, so 
far as. his meaning can be ascertained from the document, and 
so faras his intention is in accordance with law. If, therefore, 
a gift is made to a certain person and his heirs according to a 
line of succession not in accordance with the law of inheritance, 
the gift may be valid so far as those persons are concerned who 
are qualified to take as a gift, though not by way of inheri- 
tance. 


Applying these principles to the facts of this case, it is clear 
that the settlors attempted to provide for succession to the office 
“of shebait partly by way of gift and partly by way of inheritance, 
and that the latter part is invalid because it is contrary to law. 
The former partis valid, because it provided that at the death 
of Sarajubala, and in default of appointment by her by deed or 
will, her successor in office should be Hari Mohan Gossain, with 
alike power to appoint, and Hari Mohan Gossain was alive at 
the time of her death and accepted the gift.. Similarly in my 


(1) (1872) L. R. 11. A. Sup. 47; 9 B. L. R. 377; 18 W. R. 359. 
(2) (1932) 56 C. L. } 468; 97 C. W. N. 29 (F.B }) 


Vor $LVIIL] HIGH Court. 


opinion the second defendant A. C. Chatterji was validly appointed. 
The deed provided that at the death of Surabala, Manindra Nath 
Chatteiji, or in case of his death his eldest male heir, should be 
her successor. This in my oyinion means, that if Manindra Nath 
Chatterji is dead at the time of Surabala’s death, then his eldest 
male heir is to take by way of gift. Manindra Nath Chatterji 
was dead at that time, and A. C. Chatterji was his eldest male 
heir, and was then alive, and accepted the gift, and acted as shebait, 
so far as he was allowed to do so by the plaintiff. 

The only question, therefore, which remains is whether the 
plaintiff can be sii] to have taken by way of gift over upon the 
death of his father Hari Mohan Gossain, or whether he could 
only take by way of inheritance, under a provision which was and 
is invalid. That depends upon whether an intention that he should 
take by way of gift over, can be ascertained from the document. 

He was alive, and was the eldest male heir of Hari Mohan 
Gossain at the time when the settlement was made, and therefore 
may have been within the contemplation of the settlors as an in- 
dividual, apart fram his heirship. 

In my opinion the deed does not provide for a gift over to the 
plaintif upon the death of Hari Mohan Gossain. It means only, 
as I have already stated, that if Hari Mohan, Gossain happens 
to be dead at the time when Sarajubala dies, without having 
made any appointment, then his eldest male heir is to take by 
way of gift, but not otherwise. If Hari Mohan Gossain happens 
to be alive, then he is to take by way of gift, and after his death 
his eldest male heir is to take by way of inheritance. This dis- 
tinguishes the present case from Madhavrao Ganpatrao Desai 
and others v. Balabhai Raghunath Agaskar and others (1). 


It is just possible to argue, though this argument was*not raised 
by counsel on behalf of the plaintiff, that although the gift vested 
in Hari Mohan Gossain at the death of Sarajubala, and upon his 
death, without having made any appointment, the right of appoint- 
ment then vested in the trustees as provided in the deed, yet 
the deed further provided that after the death of both the settlors, 
and in default of appointment by them, the two spiritual guides 
or their or his eldest male heir should act as shebaits, and there- 
fore the shebaitship vested in the plaintiff by way of gift upon the 
death of Surabala. Such a gift would be of an uncertain and 
shifting character, somewhat similar to that which was described 


(1) (1927) I. L. R. 52 Bom, 176; L, R. 551. A. 74347 C.L. J 198. 
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in Tagore v. Tagore (t) at pages 79 and 80, and in my opinion was 
never intended by the settlors. 

The result is that the plaintiff has not been appointed validly 
as shebait, and is not a skebait under this settlement. Consequently 
he cannot bring this suit, and there must be judgment in favour of 
the defendants with costs. 

Against this decision, the Plaintiff appealed. 

Messrs. J. C. Hazra and S. Hazra for the Appellant. 

Messrs. S. N, Banerji (Sr) and S. N. Banerji (Jr) for the 
Respondents. 

The judgment of the Court was as follows : 

For the purposes of the question which falls for determination 
in this appeal it would be sufficient to state the following facts :— 

On the 13th September 1916, two ladies, Surabala Dasi and 
Sarajubala Dasi, who were sisters, dedicated by a deed of settle- 
ment a piece of land with a temple and a house standing thereon 
to a deity whom they had installed and conseciated therein and 
appointed themselves Shebaits and conveyed to themselves the 
said properties upon trust for the management and performance of 
the worship of the said deity. 

It was provided in the deed that the expenses of the worship 
were to be defrayed out of the monies to be paid to them by the 
trustees of the temple, derived from properties to be settled 
thereafter for the maintenance thereof, and that shebaits shall 
have no proprietary interest in the temple and house and 
the land appertaining thereto and shall have no power to sell, 
mortgage, alienate, encumber or in any way deal therewith but 
shall merely be managers for the protection and repairs of the 
premises and performance of the worship according to a scheduled 
scheme. , Then followed clause 5 of the deed which is the clause 
of importance in this case. It ran in these words:— 

“That the said settlors shall during their natural lives act as 
such shebaits as aforesaid with power to each of them to nominate 
or appoint by deed or will her successor in office. In default 
of such appointment by the said Sm. Surobala Dasi her spiritual 
guide Babu Mahendra Nath Chatterji of Salkia, or in case of death 
his eldest male heir, and in like default by the said Sm. Sarajubala 
Dasi her spiritual guide Babu Hari Mohan Gossain or in the case 
of his death his eldest male heir, jointly with the survivor of the 
said settlors, and after the death of both the said settlors and in 
default of such appointment as aforesaid the said two spiritual 
guides or their or his eldest male heir shall act as joint shebaits of 

(1) (1872) L. R, 1 I. A. Sup. 47; 9B L "R. 377 ; 18 W. R. 359. 
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the said deities, and thenceforth the future shebaits shall consist 
of the eldest male descendants of the said Mohendra Nath 
Chatterji and the said Hari Mohan Gossain, provided always that 
every future shebait of the said deities shall have like power to 
nominate and appoint by deed or will his successor in office.” 

Sarajuba'a acted as shebait until she died in April 1917 without 
appointing her successor, Thereupon the said Hari Mohan Gossain 
acted as shebait. Surabala never acted as shebait. On the roth 
July 1921 Hari Mohan Gossain died without appointing any succes- 
sor, and thereupon the plaintiff Kandarpa Mohan Gossain, who is 
the only son of Hari Mohan acted as shebait in his place. On 
the 2oth April r931 Surabala died appointing her successor. The 
present suit was instituted while she was alive and with her asa 
defendant. 


The question to be determined is, whether the plaintiff was 
entitled to succeed his father Hari Mohan as shebait. 

Lort-Williams, J., has held upon the authority of Tagore v. 
Tagore (1) and. Mukherjee v. Mukherjee (2), that the provision in 
the deed that the succession is to be held by certain heirs of 
Hari Mohan to the exclusion of othersina line contrary to the 
Hindu Law of inheritance was invalid, and so the plaintiff, who 
can succeed only under that provision, had no title. He has held 
that upon the terms of the deed the only question was whether 
the plaintiff can be said to have taken by way of gift over upon 
the death of his father Hari Mohan, or whether he could only take 
by way of inheritance under a provision which was invalid. He 
has held that the intention of the deed was not to provide fora 
gift over after Hari Mohan’s death in favour of the plaintiff, in which 
case only the plaintiff could succeed. In the above view, he has 
dismissed the suit, which rests on the foundation of the plaintifi’s 
title as shebait. The plaintiff has appealed. 


Before dealing with the appeal it would be convenient to notice 
acontention which Mr. Banerji has put forward on behalf of the 
defendant, now respondent. He has urged that even on the 
assumption that the provision referred to above is a valid one, 
it gives no place to the plaintif, He has contended that the plain- 
tiff could come in on the death of Sarajubala, if Hari Mohan was 
not then alive, under the words,—‘in like default by the said 
Sm. Sarajubala Dasi her spirtual guide Babu Hari Mohan Gossain, 
or in case of his death his eldest male heir’. And that opportunity 


(1) (1872) L. R. 11. A Supp. 47; 9 B. L. R. 377; 18 W. R. 359. 
(2) (1932) 56 C. L. J. 468; 37 C. W. N. 29 (F. BJ). 
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not having occurred, it has been contended, the plaintifs next 
opportunity to come in would be after the death of both the 
settlors, under the words,—‘“after the death of both of the said 
settlors, and in default of such appointment as aforesaid the 
said two spiritual guides or their or his eldest male heirs”. Sura- 
bala, as already stated, died after the institution of the suit. It 
is said accordingly that for the period -antecedent to the suit, 
which is the relevant period for which plaintifs title is in dispute, 
the plaintiff had no title. In our opinion such a construction 
should not be favoured because in that case after Hari Mohan’s 
death and till Surabala died there would be no body competent to 
take as shebait in the place of Sarajubala, but’ that could never 
be the intention of the settlors; for the settlors in clause (6) of 
the deed have expressly declared,—“It being the intention of the 
said settlors that at no time hereafter there shall be less than two 
shebaits of the said deities”. ` 

Mr, Hazra’s first contention in the appeal is that it should have- 
been held that in favour of the plaintiff there was a gift over of 
the shebaitship after Hari Mohan’s death, and such gift should take 
effect. Considerable reliance has been placed in this behalf upon 
the following passage inthe judgment of their Lordships of the 
Judicial committee in Zagore v. Tagore (1). 

“Tf, on the other hand, the gift were to a man and his heirs, 
to be selected from a line other than that specified by law, 
expressly excluding the legal course of inheritance, as, for instance, 
if an estate were granted toa man and his eldest nephew, and the ` 
eldest nephew of such eldest nephew, and so forth for ever, to 
take as his heirs, to the exclusion of all other heirs, and without 
any of the persons so taking having the power to dispose of the 
estate during his lifetime,—here, inasmuch as an inheritance so 
described is not legal, such a gift cannot take effect, except in 
favour of such gersons as could take under a gift to the extent to 
which the gift is consistent with the law. The jérst taker would, 
in this case, take for his lifetime, because the giver had at least 
that intention. He could not take more, because the language is 
inconsistent with his having any different inheritance from that 
which the gift attempts to confer, and that state of inheritance 
which it confers is void”. 

Reliance is placed upon the word “Person” used in the plural 
and the words ‘first taker, and it is argued that these words in- 
dicate that such of the persons namely ‘eldest nephew’, ‘eldest 


(1) (1872) L R. 1 I. A. Supp. 47; 9 B. L. R. 377 (395-6) ; 18 W. R. 359. 
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nephew of such eldest nephew’ and so forth were also regarded 
by their Lordships as persons in whose favour there was a gift 
over and could be takers of the gift to the extent that the gift was 
consistent with law. From this it is argued that the plaintiff is also 
to be regarded as a person in whose favour there was a gift over, 
and if it is possible to holi that he could take gift,—as it is possi- 
ble because he is the only son of Hari Mohan and was alive at the 
date of the deei—it should be held that the plaintiff did on Hari 
Mohan’s death acquire a title under the gift. This argument over- 
looks a fact, which in our opinion is a most important fact namely 
that in the hypothetical case which their Lordships were dealing 
with in the passage quoted above there was a reservation in these 
words,—“and without any of the persons so taking having the power 
to dispose of the estate during his lifetime”. 

In the present case Hari Mohan was competent, under the 
terms of the deed, to appoint his successor. That being the posi- 
tion the deed cannot be read as providing for a gift over in favour 
of the plaintiff. ` = 

We shall refer now to some of the cases upon which Mr. Hazra 
has relied. While not disputing the correctness of the Full Bench 
decision Mr. Hazra has contended that that decision does not 
touch the present case because in the Order of Reference in that 
case it was said that “successive life estates are no part of the 
Hindu Law of inheritance, but a man can be appointed to an 
office for life and save as regards after-born persons no difficulty 
has ever been suggested”. And he has contended that as the 
plaintiff was not an after born he isnot hit by Zagore v. Tagore 
(1). This, of course, cannot be disputed, provided it may be 
held that there was an effective gift over in plaintiffs favour. If 
itcan be so hell then there can be no question that if the gift 
over is a gift to a class the rule of construction in Leake v. Robinson 
(2), is not to be applied but that if the plan be to give a present 
gift to persons capable of taking, that gift is effectual, even though 
it was also intended that other persons, incapable of taking should 
come in afterwards and share in the gift. This latter rule of con- 
struction was well expressed by Wilson J., at the end of his 
illuminating judgment in the case of Ramlal Sett v. Kanai Lal 
Sett (3) in the words that he should be “prepared to hold, as 
the general rule, that where there isa gift to a class, some of whom 

(13 (187a) L. R. 1 J. A. Supp. 47; 9 BLL. R. 977; 18 W. R. 359. 


(2) (1817) 2 Mer. 363. 
(3) (1886) I L. R. 12 Calc. 663 (685) 
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are or may be incapacitated from taking, becauss not born at the 
date of gift or the death of the testator, as the case may be, and 
where there is no other objection to the gift, it should enure for 
the benefit of those members of the class who jare capable of 
taking”. Some of the cases cited by Mr. Hazra are cases illustrative 
of this rule of construction. Kumar Zarakeswar Roy v. Kumar 
Soshi Sikhareswar (1); Bhagabati Barmanya v, Kali Charan 
Singh (2), Another decision relied upon was Srimati Kamini 
Debi v. Asutosh (3) and the argument based on it was that upon 
a clause in the Will concerned in that case, which has now been 
found to be invalid [See Pramatha y. Amar Chander (4), approved 
in Mukherji v. Mukerji (5)|, Asutosh who came within that 
clause was allowed to succeed. In our opinion, however, that 
case cannot be used as an authority for such a purpose, because 
no such question was decided init, Lastly, the case of Gofal 
Chunder Bose v. Kartick Chunder Dey (6) has been cited. In ` 
that case there was a Will containing a clause that a shebaitship 
sifould be held by the testators wife, and after her death by his 
son and after his death “by my daughter and her husband Nando 
Doolal Bose and their male children successively.” The clause 
was construed as meaning the daughter, the daughters husband 
and their male children for their respective lives and in that sense 
‘successively’, and not that the word ‘successively’ should be read 
as meaning-son and sons’ sons in succession ; and this construction 
was upheld by the Judicial Committee. We do not see that this 
case assists the plaintiff. 


We have examined the terms of the deed to which we have 
referred above as closely as possible and we think we must agree 
with Lort-Williams, J. in holding that it is not possible to read it 
as making an independent gift over in favour of the plaintiff, but . 
that if the plaintiff was to come in at all he must come in as the 
eldest male descendent of Hari Mohan and to the exclusion of 
HariMohan’s other heirs and that in that way the case in Madhav- 
rao v. Balabhai (7) is distinguishable and should be distingui- 
shed. 


(1) (1883) L. R. 101, A 51; I. L. R. ọ Cale. 952. 

(2) (1911) L. R. 381 A. 54; I. L, R. 38 Calc. 468; 13C. L. J. 434. 

(3) (1888) L. R. 16 I. A. 159; I. L, R. 16 Calc. 103. 

(4) (1924) 40 C, L. J. 564 

(5) (1932) 56 C. L. J. 468; 37 C. W. N. 29 F. B. 

(6) (1902) I. L. R. 29 Cale. 716 P. C. 

(7) (1927) I. L. R. 53 Bom. 176 L. R. 55 I. A. 74; 47C. L J. 198 P.C. 
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The appellants first contention based upon the position 


that there was a gift over and that the same should take 
effect, so far as the plaintiff is concerned, for he was not an 
~ after-taker but was a person alive at the date. of the gift, must, in 
our judgment, fail. 


Mr. Hazra has next contended that the plaintiff was entit- 
led to succeed as heir to bis father Hari Mohon. This conten 
tion, it is apparent, can only succeei if there was an appoint- 
ment of him by Hari Mohan as provided for inthe deel or if 
Harimohan had an absolute estate conferred on him by the 
deed. As regards appointment, it is nobody’s case. The other 
matter has to be carefully examined. 


In construing gifts of this character the observations of the 
Judicial Committee in Tagore v. Tagore (1) should be borne in 
mind :— 

“Another general principle applicable to transfers by gift 
(more liberally applied inthe law of England to Wills than to 
gifts infervivos) is that a benignant construction is to be used; 
and that if the real meaning of the document can be reason- 
ably ascertained from the language used, though that language 
be ungrammatical or untechnical, or mistaken asto name or des 
cription, or in any other manner incorrect, provided it sufficiently 
indicate what was meant, that meaning shall be enforced to the 
extent and in the form which the law allows. Accordingly, if 
the gift confers an estate upon a man with words imperfectly 
describing the kind of inheritance, but showing that it was inten- 
ded that he should have an estate of inheritance, the language 
would be read as conferring an estate inheritable as the law 
directs. Ifan estate were given toa man simply without express 
words of inheritance, it would, in the absence of a conflicting con- 
text, carry by Hindu Law (as under the present state of law it 
does by Will in England) an estate of inheritance. If there were 
added to such a gift an imperfect description of it as a gift of 
inheritance, not excluding the inheritance imposed by the law, 
an estate of inheritance would pass. If, again, the gift were in 
terms of an estate inheritable according to law, with superadded 
words, restricting the power of transfer which the law annexes to 
that estate, the restriction would be rejected, as being repugnant, 
or, rather, as being an attempt to take away the power of transfer 
which the law attaches to the estate which the giver has sufficiently 


(1) (:872) L. R. I. A. Supp. 47; 9 B. L. R. 377 (495); 18 W. R. 359. 
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shown his intention to create, though he adds a qualification which 
the law does not recognize.” 

And from the observations which their Lordships of the Judicial 
Committee, have made in different decisions from time to time, it~ - 
is clear that the Court, in construing the intentions of a Hindu 
donor or a Hindu testator, must bear in mind that the form of 
expression or the literate sense is not to be so much regarded as 
the real meaning of the parties [See Hunooman Persaud vy. Musst. 
Babooee Munraj (1)] and that notions present to the mind of a 
Hindu donor or Hindu testator are often very different from those 
which are present to the minds of an English testator or an English 
donor even though the same form of words are used by both (See 
Rai Bishen Chand y. Asmaida Koer (2). 

Now, what is the gift of an absolute estate? A gift is absolute, 
when by such gift an interest or ownership is created, entitling 
the donee to deal with the subject of the gift according to his 
pleasure, and conferring upon him an uncontrollable power of 
alienation, either by deed, gift or will. In other words, the power 
of a donee under such a gift is not confined to any particular 
mode or modes dealing with the thing owned but are of indefinite 
extent, both as regards possession, use or enjoyment and alienation 
thereof. The word ‘absolute’ implies both unlimited in estate 
and unfettered in respect of any condition or trust [ Per James 
V. C. in Irvine v. Sullivan (3).| While the word ‘absolute’ itself, 
generally speaking, is sufficient to create an absolute estate, there 
may be cases in which it does not; and words of inheritance also 
do not necessarily always confer such an estate. The question 
is always a question of intention to be gathered from the entire 


-context taken together. If shebaitship is property, what was 


granted to Hari Mohan was that property not fettered by any 
condition or limitation, as regards its possession, use or mode of 
enjoyment. The question is to be considered was any power to 
dispose of the shebaitship given to Hari Mohan? There may be 
various kinds of restraint imposed on the power of alienation : you 
may prohibit alienation absolutely ; you may restrict it by prohibit- 
ing a particular class of alienation ; you may restrict if by prohibit- 
ing it to a particular class of individuals or you may restrict aliena- 
tion by restricting it to a particular time, [See Jessel M. R. in 
Inve Macleay (4)]. Apart from such restrictions as there must 

(1) (1856) 6 M.I. A. 392 (411). 

(2) (1884) L R. 111, A. 164;1. L. R, 6 AIl, 560. 


(3) (1869) L. R. 8 Eq. 673 (680). 
(4) (1875) L. R. 20 Eq. 186 (190). 
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be by reason of the character of the property itself i.e. the shebait- 
ship, there was no restriction of any of the above descriptions in 
this case. There are no words indicating ‘ for life’ used in connec- 
tion with the gift to Hari Mohan. The power of nomination and 
appointment of a successor by deed or wil? was given: indicating 
that even during Hari Mohan’s life-time, some body else nominated 
and appointed by him could take as shebait. In Jarman on Wills, 
jth Edn. Vol. 2, p. 766 it is said— * 

“Where a testator gives property to A and then provides for 
the case of A’s dying without having disposed of it, the question 
arises whether the original gift is an absolute one, in which case 
the gift over is repugnant and void ; or whether A takes an estate 
for life, with a general power of appointment, followed by a gift 
over in default of appointment,” 

It has been pointed out by the learned author that the distinc- 
tion is difficult to draw, but the cases referred to by him in connec- 
tion with this matter do, in our opinion, lend support to the propo- 
sition that where there is a gift not limited in any way but equally 
capable of being construed as a gift for life or an absolute gift, 
and it is followed by a general power of appointment and a gift 
over in default of appointment, the first gift should be treated as an 
absolute gift unless the whole frame of the Will suggests otherwise. 

In our judgment, the true intention of the deed in the present 
case was to confer the shebaitship in absolute right to Hari 
Mohan, with power to him to appoint his successor at any time he 
pleased, and should he not exercise that power to leave the 
shebaitship to be inherited by his heirs, but with a condition 
restricting such inheritance to the eldest descendant to the exclu- 
sion of others. The condition, it is true, is invalid. But that 
does not, in our judgment, affect the gift in favour of Hari Mohan 
which was an ‘absolute gift of the shebait in his favour, descendi- 
ble on his heirs in the line of inheritance as under the Hindu Law. 
We hold therefore that the plaintiff on HariMohan’s death came 
to be entitled to the shebaitship. 

We accordingly allow the appeal with costs against the respon- 
dent, and, finding the question of title in plaintiff’s favour, send 
back the case for the determination of those questions which have 
not yet been determined. 

B. P. Bhattacharyya: Attorney for the Appellant. 

K. Ghose and LZ. AM, Dhur: Attorneys for Respondents. 
ATM | Appeal allowed : 
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APPELLATE. CIVIL. 
Before Mr. Justice D. N. Mitter and Mr. Justice M. C. Ghose. 


BROJENDRA NATH GANGULY 
2. 
RAJA PRAMATHA BHUSAN DEV, RAI BAHADUR.* 


Civil Procedure Code (Act V of 1908), order 17 rules 2 and 3, applicability of— 
Suit adjourned at plaintifs instance—Plaintiff absent on the adjourned 
date—Materials put by the defendant to determine question of jurisdiction— 
Court, if to proceed on such materials~KEvidence taken on commission, not 
formally tendered, if can be used in the case. 

In order to apply the procedure laid down in order 17 rule (3) of the Civil 
Procedure Code two elements must be present ; (1) the adjournment must have 
been at the instance of a party ; (2) there must be materials on the record for the 
Court to proceed to decide the suit. The presence of one without the other does 
not justify the application of rule (3). 

- Pichammi v. Sreeramulu (1) ; Ganesh Lal v, Debi Das (2): Mahabir Prasad 

v. Sheo Dayal (3) . fhandu Singh yv Sadie Mahomed (4) referred to. 

Enatulla v Fiban Mohan (5) relied on. 


The scope of Or. 17 R. 2 of the Code is distinct from that of Or. 17R. 3 
but the Court can act under O. 17 R. 3 even though the parties are absent if the 
requirements of O. 17 R. 3 are satisfied. 


Mariannissa v. Ramkalpa (6) relied on. 

Although a plaintiff be absent on a date to which a suit is adjourned at his 
instance for producing witnesses for the decision on the question of jurisdiction, it 
would be still open to the Court to proceed to determine the question of juris- 
diction on the materials put before it by the defendant and order 17 rule 3 would 
be applicable to such a case. 

| It is not necessary to tender the evidence taken on commission formally ata 
trial to make it evidence in the case. 
Dhanu Ram v. Murli (7) referred to. 

Appeal by the Plaintiff. 

Suit for partition. 

The material facts appear from the judgment. 

Mr. Sidheskwar Chakravarty for the Appellant. 


Messrs. Brojo Lai Chakrabarty, Prafulla Kamal Das, Kshitish 


* Appeal from Original Order No. 7 of 1931, against the order of S. N Ray, 
Esqr., Subordinate Judge, 4th Court, Alipore, 24-Parganas, dated the 29th 
August, 1990. 


(1) (1917) I. L. R. 41 Mad. 286. (2) (1924) I. L. R. 47 All 140. 
(3) (1927) I. L. R. 7 Pat. 236. (4) (1923) I. L. R. 5 Lah. 218. 
(5) (1914) I. L. R. 41 Cale. 956 ; 19 C. L. J. 535. 

(6) (1907) I. L. R 94 Cale. 235 ; 5 C. L. J. 260, 

(7) (1909) I. L. R, 36 Calc, 566, 
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Chandra Ghatak and Bijan Bihari Das Gupta for the Respon- 
dents. 


C AY. 

The judgment of the Court was as follows: 

Mitter, J.:—This appeal is directed against an order of the 
Subordinate Judge of 24-Parganas, dated the 29th August, 1930, by 
which he returned the plaint of the plaintiff, now appellant, ina 
partition suit valued at Rs. 3,80,101 to be filed in the proper Court. 
He made the order in the absence of the plaintiff and held on such 
materials as had been put before him by the defendant No. 6 Raja 
Pramatha Bhusan Deb Ray of Naldanga, that the Alipur Court had 
no jurisdiction to entertain the suit as none of the properties which 
formed the subject matter of partition lie within the jurisdiction of 
that Court. Hence the present appeal. 


Two questions have been debated before us inthe appeal :—~ ' 


(x1) whether the Subordinate Judge should have proceeded to deal 
with the suit under the provisions of Or. 17, R. 2 instead of. pro- 
ceeding under Or. 17, R. 3 of the Code of Civil Procedure, 
(2) whether the materials before the Court were sufficient to justify 
the conclusion that the Alipur Court had no jurisdiction to enter- 
tain the partition suit. 


The substance of the plaintifi’s case as laid in a somewhat long- 
drawn and prolix plaint may be briefly stated thus: Raja Sashi 
Bhusan Deb Roy, Resident of Naldanga in the District of Jessore, 
while owning and possessing 6 as. 8 gds. of the Naldanga Raj estate 
- died possessed of considerable movable and immovable properties 
in several Districts in Bengal. He was survived by his wife Rani 
Joy Durga Debi, Manada Moyi an unmarried daughter and his 
mother Tara Moni Debi. After his death Rani Joy Durga possessed 
the Raja’s estate as a Hindu widow. During Rani Joy Durga’s life- 
time possession was taken of the estate by the Court of Wards. 
She died in 1837, leaving behind her her only daughter Rani Manada 
moyi and she became, on her mother’s death, the heiress to the 
Naldanga estate and became a ward of the Bengal Court of Wards. 
She was married in 1840 to Purna Chandra Ganguli, resident of 
Halishahar in the District of 24-Perganas. Rani Manada died in 
1854, leaving behind her three sons, one of whom was Surendra 
Bhusan who has been declared a lunatic. Plaintiff claims to be 
one of the sons of Surendra and claims that he is entitled to a share 
in the Naldanga Raj estate as the son of Surendra Bhusan who 
succeeded to Raja Sashi Bhusan as one of his daughter’s son. But 
it appears from the plaint that Indu Bhusan was adopted by Rani 
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Joy Durga and alleges subsequent adoption of Raja Pramatha 
(defendant No. 6) by Raja Indu Bhusan’s widow in 1870, these 
two adoption of Raja Pramatha (defendant) in paragraphs 6, 7 and | 
8 of the plaint. If this adoption is valid, then Raja Pramatha must 
have been transferred from his paternal family to Raji Sashi Bhu- 
san’s family and he won't be able to claim any portion of Purna 
Chandra Ganguly estate in Halishahar and no question can arise for 
joining defendant No. 6 in this partition suit so far as his paternal 
properties are concerned. Ifonthe other hand the adoption is 
invalid, the present suit for partition might include the Halishahar 
properties and the properties of Naldanga estate. But on the face 
of the plaint the plaintiff will have to meet even in such a case 
serious questions of adverse possession or ouster since 1870. 

Amongst the properties of the Naldanga estate, properties 
Nos. 37 and 38 as given in the schedule to the plaint at page 25 of 
paper-book; are claimed to be situate in 24-Perganas. 

The plaint in paragraph ka of the prayer portion asked for parti- 
tion after declaration of title. 

The defendant No. 6, Raja Pramatha, filed his written statement 
on the 9th May, 1930 and in paragraph 16 raised the question of 
want of jurisdiction of the Court where the suit was laid and stated 
that the plaintiff had made false allegations as to the existence of 
portions of joint properties at Halishahar, Naihati, Gobordanga and 
Ichapur to create jurisdiction in the Court. The written statement 
in paragraph 26 raised the contention that Raja Indu Bhusan and 
after Him the answering defendant had got an indefeasible title to 
the Naldanga Raj estate by adverse possession for more than one 
hundred years and that the defendant has no concern with the 
house at Halishabar, i. e., the properties described at para, 5 of the 
plaint, The written statement asserted the validity of the two 
adoptions. The written,;statement traversed almost all the allega- 
tions of fact in the plaint, Itis not necessary to detail them for the 
purposes of the present appeal. 

Several issues were framed. It is necessary to notice the first 
issue which runs as follows :—“ Has the Court jurisdiction to try 
this suit?” On the roth June, 1930, the defendant No.6 put ina 
petition praying for decision of issues Nos. 1 and 2 first. Issue 
No. 2 related to the insufficiency of court-fees. On the zoth June 
the Court ordered that the issues of jurisdiction and court-fees 
should be taken up first and fixed the 29th July, 1930, for hearing 
of those issues and directed the parties to come with evidence on 
that date. On the z15t August the defendant was ready with his 
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witnesses on the question of jurisdiction but plaintiff was not ready 
and the Court adjourned the hearing of the issues to 29th August 
and remarked that as the case was more than eight months old, 
no further adjournment would be given and directed the payment of 
adjournment costs to defendant. On the z9th August plaintiff did 
not appear and did not pay the adjournment costs. The defendant 
was ready with his witnesses. In the meantime some of the witnesses 
had been examined on behalf of the defendant and the learned 
Judge passed acryptic order to the following effect, “From the 
evidence taken on commission it appears that this Court has no 
jurisdiction to goon withthe case. Ordered that the plaint be 
returned to the plaintif’s pleader for presentation in the proper 
Court.” 


The plaintiff has preferred the present appeal and two points 
have been taken on behalf of the appellant (i) that the Court should 
not have returned the plaint but should have dismissed the suit 
altogether as plaintiff was absent and the provisions of Or. 17, R. 2 
of the Code applied, (ii) even if the provisions of Or. 17, R. 3 applied 
the evidence does not justify the conclusion that the Subordinate 
Judge had no jurisdiction to try the suit. 


“With reference to the xst ground taken itis said that as the 
plaintiff was absent and did not produce the evidence on the point of 
jurisdiction, the proper rule applicable was Or. 17, R. 2 and not 
R. 3 and in support of tbis contention ieliance has been placed on 
a number of authorities. There is a conflict of authorities on this 
point in different High Courts in India. The High Court of Madras 
has held that the Court should in such a case proceed under R. 2 
and dismiss the suit for default so that the plaintiff may have an 
opportunity to apply under R. 9 of Or. 9 to set aside the dismissal ; 
-~ Pichammi v. Sreeramuls (1). The High Court of Bombay takes the 
` same view. In Allahabad the balance of authority isin favour of 
this view: Ganesh Lall v. Debi Das (2). The Patna High Court 
has held that this rule does not apply unless the hearing is com- 
menced, Mahabir Prasad v. Sheo Dayal(3). The Lahore High 
Court has held that if there are no sufficient materials, the Court 
should proceed under Or. 17, R. 2, otherwise if there are materials 
the Court should proceed to determine the matter, Janda Singh v. 
Sadig Mahomed (4). The respondent has relied strongly on a deci- 


(1) (1917) L L. R, 41 Mad. 286, (F. B.).4 
(2) (1924) I. L. R. 47 All. 140. (3) (1927) I. L, R. 7 Pat. 236. 
(4) (1923) I. L. R, 5 Lah. 218, ' 
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Civit. sion of this Court in the case of Znatulla v. Jiban Mohan Roy (1) 
1923. where it has been pointed out thatin a case where there are no 
Nampa? Í 

materials on the record, the proper procedure to be followed would 


Brojendra Nath y : , : 
Ganguly be that laid down in R., 2 but if there are materials on the record 


Raja Praratha Bhu. the Court ought to proceed under R. 3. To apply the procedure 
san Dev, Rai Bahadur laid down in R. 3 to a case, there must be the presence of both the 
Miller, F, elements, viz., (i) the adjournment must have been at the instance 
aa of a party ; and (ii) there must be materials on the record for the 
Court to proceed to decide the suit. The presence of one without 
the other does not justify the application of R. 3. In an earlier case 
Mariannissa v. Ramkalpa (2), Mookerjee and Holmwood, JJ., held 
that the scope of section 157 of Code of 1882 which corresponds to 
Or. 17, R. 2 was disinct from that of -section 158 (Or. 17, R. 3) 
but that the Court can act under section 158 even though the parties 
are absent if the requirements of section 158 are satisfied. In my 
opinion this seems to be the correct view with reference to the scopa 
of these two rules. Although therefore the plaintiff was absent on 
the 2gth of August to which date the suit was adjourned at his 
instance for producing witnesses for the decision on the question of 
jurisdiction, it was open to the Court to proceed to determine the 
question of jurisdiction on the materials put before it by the defen- 

dant No. 6, and Or. 17, R. 3 properly applies to the present case. 
We now proceed to deal with the second ground, namely, that 
the Court should have held that the Alipore Court hag jurisdiction 
to entertain the suit. It is argued that in arriving at the conclusion 
tbat the Alipore Court has no jurisdiction the Subordinate Judge 
has relied on evidence taken on commission which was never read 
before the Court and was not formally tendered at the trial. The 
answer to this contention is that regard being had to the practice 
of the Mofussil Courts, which is not only consistent but is also in 
*strict accordance with the provisions of the Code, it is not necessary 
to tender the evidence taken on commission formally ata trial to 
make it evidence in the case. See Dhanu Ram v. Murli (3). We 

are, therefore, of opinion that there is no substance in this point. 

The property belonging to Naldanga estate which is said to be 
within the jurisdiction of 24-Perganas is property given in Schedule 
No. 37 and is said to be the residential house at ro, Hatibagan 
Road at Beniapukur. The affidavit sworn by the plaintiff on the 
17th of July, 1930 in paragraph 5 states that the house at No. ro, 


(1) (1914) T. L. R. 41 Cale. 956; 19 C. L.J. 533. 
(2) (1907) I L. R. 34 Cale. 235 ; 5 C. L. J. 260. 
(3) (1909) I. L. R. 36 Calc. 566. 
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Hatibagan Road was before this the residential house of the Raja of 
Naldanga, The house in 83, Linton Street which is covered by 
Schedule No. 38 is, according to the said affidavit, the rented house 
of Raj. The owner isa very different person, So this cannot be 
said to be the property in respect of which the partition can be 
claimed. It appears that in 1913 the present plaintiff, as one of the 
two sons of Surendra Bhusan Ganguly alleged to be a lunatic, filed 
a pauper application for declaration of right of the alleged lunatic to 
and for khas possession of % share of the Raj known as Naldanga 
Raj estate in the Court of Subordinate Judge of 24-Perganas and 
notice of this application was served on Raja Pramatha Bhusan who 
by his petition of objection distinctly stated that the Alipore Court 
had no jurisdiction to try the said pauper application, The Sub- 
ordinate Judge stated in his judgment that the applicant Brojendra 
who is the plaintiff in the present suit admitted that the Alipore 
Court had no jurisdiction. See pages 23—25, Part II of the paper- 
book, This was a proceeding inter partes and concludes the ques- 
tion against the appellant that so far as Naldanga Raj estate is 
concerned there was no property of that estate within the jurisdic- 
tion of the Alipore Court, The lease of ro, Hatibagan Road 
(Beniapukur) at page 16 (Part II) shews that Raja Pramatha was a 
mere tenant in respect of the same and that the owner of the said 
house was one Rai Gopal Chandra Chatterjee, and there is also oral 
evidence to that effect. See the deposition of the Raja at page 85. 
The lands in village Halishahar or the lands and houses in village 
Ichapur, Gobardanga have all been disclaimed by the Raja and he 
says that they do not belong to the Naldanga Raj. It is argued, 
however, for the appellant, that they are certainly the paternal pro- 


perties of the plaintiff and as the plaintiffs claim is that the adop- 


tion of Raja Pramatha Nath into Naldanga family is invalid, the 
Raja still continues to be a member of the family of his birth who 
possesses the Halishahar properties and as such the plaintiff is 
entitled to a partition of Halishahar properties with the Raja and 
thus the Alipore Court would have jurisdiction to entertain the suit. 
The adoption of the Raja took place in 1870, and that adoption is 
being questioned nearly sixty years after the adoption. In such 
circumstances prima facie the Court is entitled to hold that it would 
be difficult for the plaintiff to challenge the validity of the adoption. 
For the purposes of determining the jurisdiction of the Court it 
would be right to come to the conclusion that the Raja has been 
adopted in the Naldanga Raj family and has no interest in the Hali- 
shahar family. This finding of ours will not preclude the Court 
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from coming to a different conclusion on the evidence in this case. 
This finding is arrived at only for the purpose of determining the 
question of jurisdiction. 

In this view we are of opinion that the decision of the Sub- 
ordinate Judge is right and this appeal must be dismissed but in all 
the circumstances there will be no order as to costs. 


M. C. Ghose, J. :—I agree. 
P. R. Appeal dismissed. 


Before Mr. Justice R. E. Jack and Mr. Justice K. C. Nag. 
JOY KUMAR DEB 


a 


JAMIRADDIN.* 


Notice to quit—Notice under section 49(b) of the Bengal Tenancy Act of 188 5-— 
Old Act amended in the meantime—Amended Act, tf ret: ospectivs—Bengal 
Tenancy Act (VIII of 1885), section qol) and (Act IV of 1928), section 
gie). ‘ 

Notice to quit was served on the defendants (tenants) under section 49(b} of 
the Bengal Tenancy Act of 1885 on the toth April 1928 (i. e. before the end of 
Chaitra 1334 B. S.) requiring them to leave the land by the end of Chaitra 1335. 
Before this period expired the amended Bengal Tenancy Act came into force from 
February 1929 ; 

Held, that as there was no indication in the new Act that the legislature 
intended this provision to be retrospective, the amended Act would not affect the 
right which had vested in the landlord under section 49{b) of the Act of 1885 to 
eject the defendants in view of the provisions of section 6 clauses (b) and (c) of 
the General Clauses Act of 1897. 


Fiban Krishna Chakrabarty v. Abdul Kader Chowdhury (1) referred to. 
There is no difference in the meaning of a notice under the old and under the 
new Act. 
Appeal by the Plaintiff.. 
Suit for ejectment. 


* Appeal from Appellate Decree No. 1216 of 1931, against the decree of Babu 
Prafulla Chandra Guha, Subordinate Judge grd Court of Zillah Tippera, dated 
the 10th September, 1930, affirming that of Babu Sahadeb Das, Munsiff, 9rd Court, 
Brahmanbaria,dated the 15th November, 1929. 

(1) (1933) 57 C. L. J. 477 ; 37 C. W. N. 689. 
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ot 


The material facts appear from the judgment. 


Messrs. Nripendra Chandra Das and Birendra Chandra Das for 
the Appellant. a 


Mr. Upendra Kumar Roy for the Respondent. 


< 


sê ; o GAY 
The judgment of the Court was as follows : 


This appeal has arisen out of a suit for ejectment of the defen- 
dant under-raiyats after notice to quit under section 49(b)of the 
Bengal Tenancy Act of 1885. Notice was served on them on the 
roth of April 1928 (viz before the.end of Chaitra 1334 B. S.) 
requiring the defendants to leave the land by the end of Chaitra 
1335 B.S. Before this period expired from February 1929 the 
amended Tenancy Act came into force. Admittedly if it applies 
the under-raiyats are not liable to ejectment whereas if the old Act 
applies they are liable to ejectment. Both Courts below have held 
that the new Act applies and that the defendant under-raiyats are 
therefore not liable to ejectment. This view depends on the fact 
that the defendants were still underraiyats after the new Act came 
into force, and therefore it is claimed that their rights as under- 
raiyats are determined by the provisions of the amended Act. This 
view however fails entirely to take account of the fact that imme- 
diately on service of notice under section 49(b) of the old Acta 
right to eject the tenants on and after the end of Chaitra 1335 
vested in the landlord and unless the provisions of the new Act as 
to ejectment after notice contained in section 48(c) of the Act are 
retrospective they could not affect the right which had vested in 
the landlord on service of notice under section 49(b) of the old Act. 
There is no indication in the Act that the legislature intended this 
provision to be retrospective and, under section 6 clauses (b) and (c) 
of the General Clauses Act of 1897, it would not therefore affect the 
right which had vested in the landlord under the provisions of 
section 49(b) of the Act of 1885 to eject; the defendants after the 
expiry of Chaitra 1335. Nothing in this case appears to turn upon 
the form of notice since it happens that the notice which was given 
definitely prescribed a time within which the underraiyats were to 
leave the land, and in any case, though there is a slight difference 
in the form, there is no difference in the meaningjof a notice under 
the old and under the new Act, in both cases the notice is one 
terminating the tenancy at the end of the following agricultural year. 
The learned Advocate for the respondents maintains that the deci- 
sion of the Special Bench case of Jiban Krishna Chakrabarty v. 
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Abdul Kader Chowdhury (1) was made to depend on the difference 
in.the form of notice under the two Acts; that may be so though 
at the conclusion of the judgment, his Lordship the Chief Justice 
states that “ whatever the form of notice which was actually given 
by the plaintiff to the defendant, the amending Act does not affect 
the rights of the parties.” In any case I would prefer to base my 
decision as did Mr. Justice Mitter in that case on the fact that the 
new Act cannot interfere with the vested interest of the landlord. It 
follows that the defendants are liable to ejectment, 


This appeal is therefore allowed and the suitis decréed. Thè 
plaintiff will get possession`of the land in suit from which the defen: 
dant will be ejected. The plaintiff will get his costsin this Court 
with interest at 6% per annum. 

Nag, J. s—I agree, 
PR p Appeal allowed. 


(1) (1933) 37 C. La J. 477 ;-37 C. W. Ny 689. 


pi par 
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“Before Mr. Justice R. E. Jack and Mr. Justice K. C. Nag. 


KAZI MASIHUDDIN 
v. 


AKBAR ALI AND OTHERS* 


Bengal Tananey Act (VILI of 1885), Section 49 (b), repeal of—New Act, if 
retrospective—General clauses Act (X of 1897) Section 6 clause (| Ge) To empor- 
ary Act, repeal of—Vested right under the tempoary Act, if ceases. 

Under clause (c) of Section 6 of the General Clauses Act the repeal of an Act 
shall not affect any right acquired under the Act so repealed unless a different 
îhtention appears in the new Act to show that it was intended to be rettospec- 
tive. 

` When a temporary Act has Tun out it ceases to have any effect on subse- 


quent proceedings and any vested right acquired under the temporary Act auto- 
matically ceases on the expiry of the Act. 


*Appeals from Appellate Decrees Nos. 1114 and 1115 of 1931, against the 


‘decree of Babu Upendra Kumar Kat, Subordinate Judge, 1st Court of Tippeta, 
“dated the 3rd December, 1930, affirming that of Babu Brojendra Kumar Pal, 


Munsiff, 1st Court, Nabinagar, dated the 29th November, 1929, 
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Where after the service of notice of ejectment under Section 49 (b) of the 
Bengal Tenancy Act of 1885 but before expiry of the term of notice the section 
was repealed and was replaced by a new section which substantially altered the 
old Act : N 


Held, that the new section not having any retrospective effect, the landlord 
would be entitled to eject the tenant under section 49 (b) of the Bengal LET, 
Act of 1385. 


Appeal by the Plaintiff. 
Suit for ejectment. 
The material facts appear from the judgment, 


Messrs. Hamidul Hug Chowdhury and Rashidul Hasan for 
the Appellant, ' 


Messrs, Jatindra Mohan Chowdhury and Amarendra Mohan 
Mitra for the Respondent, 
GAV 
The judgment of the Court was as follows : 


These twọ analogous appeals have arisen out of suits for eject- 
ment of under-raiyats after service of notice under section 49 (b) 
of the Bengal Tenancy Act of 1885. In each case the notice 
expired on the 13th April, 1929, and under the provisions of the 
Act the tenant was on that date liable to ejectment. But mean- 
time Act IV of 1928 repealed section 49 of Act VIII of 1885. 
The new Act came into operation on the 21st February, 1929, 
and admittedly ifthe new Act applies the tenants would not be 
liable to ejectment as they have homesteads on the land [Section 
48 (c), clause (d), proviso r (2)] and have been in possession” “for 
more than 12 years. : 


Under clause 6 (c) of the General Clauses Act the repeal of 
‘an Act shall not affect any right acquired under the Act so repealed 
unless a different intention appears. There is nothing in the 
new Act showing that it was intended to be retrospective in its 
effect and therefore the repeal of the old Act will not affect the 
right which the landlord acquired to eject the tenants on the 13th 
of April, 1929, aright which he acquired under the old Act section 
49 (b). Butitissaid section 49 (b) did not confer a new right, 
it merely placed a bar on the exercise of a pre-existing right of 
ejectment. In this connection reference was made to the case 
of Suresh Chandra Chatterjee v, Kanti Chandra Bhattacharjee (1) 
where it was held that when a temporary Rent! Act had run out 
it ceased to have any effect on subsequent proceedings for eject- 


(1) (1928) 47 C. L, J. 530, . 4 
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ment, the bar imposed by the Act having ceased to exist. But 


. in that case any vested right acquired under the temporary Act 


ceased. automatically on the expiry of the Act,’so that the circums- 
tances there were entirely different. There is however consider- 
able force in this argument and it is with some hesitation that I 
reject it, but it is clear that from another point of view the law 
i.e. section 49 (b) of the Act cancelled any previously existing 
right of ejectment and substituted a new right which may be said 
to have been acquired under the Act and the right which the 
landlord had was one under the provisions of the Act, and one 
therefore which was not taken away by the repealing Act. The 
case of Quilter v. Mapleson (1) bas been referred to show that 
the.Amended Tenancy Act of 1928 must be taken to be retrospec- 
tive in intendment or implication, but that case refers to the 
provisions of the Conveyancing and Law of Property Act of 188r 
in which sub-section g of section 14 expressly makes the section 
apply to old leases and the Act was held to be to some extent 
retrospective on this and other grounds. In the present case as 
section 48 (c) prescribes a new form. of.notice it seems there- 
fore that the section was not intended’ -to ‘have--retrospéctive 
effect. : f 

The landlord is therefore entitled to eject the tenant in each 
of these cases under section 49 (b) of the Tenancy Act of 1885. 
The suits are remanded to the trial Court for disposal of the 
remaining issues accordingly. In the circumstances the parties 
will pay their own costs up to this point. The futme costs will be 
fixed by the trial Court. 

Nag, J :—I agree. | 
P. Re A Appeals allowed. 


(17 (1882) 9 Q. B. D. 672. 
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THE OFFICIAL ASSIGNEE OF THE HIGH COURT OF 
JUDICATURE AT RANGOON. N 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT RANGOON. | 


Presidency Towns Insolvency Act (IH of 1909), section 55—Transfer " in good 
faith and for valuable consideration ’’—Sale of entire stock-in-trade in 
Favour of creditor, not void, when transferee had no knowledge of debtor- 
transferor’s insolvency. 


Under the Presidency Towns Insolvency Act, 1909, section 55, the onus is on 
’\ the Official Assignee impeaching the transfer to establish that it ‘was not made 
tin good faith and for valuable consideration. ” 

Oficial Receiver v. P. L. K. M. R. H. Chettyar Firm (1), followed. 

A sale by a trader of his entire stock-in-trade in favour of a creditor in con- 
sideration of the amount of his debt, where the transaction was admittedly a real 
one and the transferee had no knowledge at the time either that the transferor 
was in insolvent circumstances or had other creditors, is a transfer made in good 
faith and for valuable consideration, and-consequently cannot be declared void, 
at the instance of the Official Assignee, under section 55 of the Presidency Towns 
Insolvency Act, 1909. 

Ex parte Chaplin (2) and Tomkins v. Saffery (3), distinguished. 

Judgment of the High Court, Rangoon, (J. L. R., 10 Ran, 219), reversed. 


Appeal No. 84 of 1932 froma judgment of the High Court, 
Rangoon, Appellate Jurisdiction, dated the 8th March 1932. 


The question. arising in this appeal was whether in the circum- 
stances mentioned inthe Board’s judgment the High Court an 
appeal was right in holding that the deed of sale was a transfer of 
property not made in favour of a purchaser in good faith within the 
meaning of section 55 of;the Presidency Towns Insolvency Act, 
1909. The appellate saderen of the High Court is reported i in 
LL, R. r0 Ran. 219. 


(1) (1990) L. R. 581. A. r15; 53 C.L.J. 373. 
(2) (1884) 26 Ch. D. 319. 


(3) (1877) 3 App. Cas. 213. ; 
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T. F. R. McDonnell and Hubert Hull for the Appellant, 
submitted that the passages from the speech of Lord Blackburn in 
Tomkins v, Safery (1), and from the judgment of Cotton L. J. in 
Ex parte Chaplin (2), upon which the High Court relied, were 
inapplicable in the present case, as there was no evidence to shew 
that the appellant had knowledge of Mrs. Young’s (the transferor’s) 
insolvent circumstances, 


The Respondent did not appear at the hearing. 
Their Lordships judgment was delivered by 


Lord Thankerton :—This is an appeal from a judgment and 
decree of the High Court of Judicature at Rangoon dated the 8th 
March, 1932, whereby the Court, in exercise of its appellate juris- 
diction, set aside an order dated the r4th December, 1931, made in 
exercise of its original jurisdiction, and declared that the deed of 
sale hereinafter referred to was void as against the respondent. The 
respondent did not appear in the appeal. | 


The deed of sale in question was -dated the 27th February, 
193°, and was made between Mrs. Edith Young, who carried on 
business as a milliner and dressmaker at 15, Phayre ‘ Street, 
Rangoon, and the appellant; Mrs. Young thereby assigned to 
the appellant the stock-in-trade then lying in her shop: and all 
her book debts then due and owing, in consideration of the 
payment by the appellant to her bank of the sum of Rs. 20,229; 
being the amount of her overdraft with the bank, The appellant 
had guaranteed Mrs. Young’s overdraft with her bank up to the 
sum of Rs. 25,000, andthe bank were pressing the appellant for 
payment. On the 16th June, 1931, Mrs. Young was adjudicated 
an insolvent. ` 


On the 7th July, r931, the respondent, as the assignee in 
insolvency of Mrs. Young’s estate, made the application, out of 
which the present appeal arises, to have the deed of sale declared 
void as against the respondent, in respect of ‘the provisions of 
sections 55 and 56 of the Presidency Towns Insolvency Act, 1909. 
The respondent’s contentions, however, have been confined to 
section 55, and it is unnecessary to refer to section 56. Section 55 
provides as follows :— $ 


55. Any transfer of property, not being a transfer made before 
and in consideration of marriage, or made in favour of a purchaser 


(1) (1877) 3 App. Cas. 213. 
(2) (1884) 26 Ch, D. 319, 
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or incumbrancer in good faith and for valuable consideration shall, 
if the transferor is adjudged insolvent within two years after the date 
of the transfer, be void against the official assignee. 


The sole question in the case is whether the deed of sale was 
‘a transfer “in good faith and for valuable consideration” within 
the meaning of section 55, and it is clearly for the respondent to 
establish the contrary in order to succeed in his application. Offical 
Receiver v. P. L, K. M. R. M. Chettyar Firm (1). . 


There is little dispute about the facts, and the evidence is 
referred to in detail by Sen J., who decided the case on the original 
side of the High Court. In carrying on her business, which- was 
‘started in 1929, Mrs. Young financed it by means of the overdraft 
of Rs, 25,coo permitted by her bank on the guarantee of the appel- 
lant, who deposited the title deeds of his house with the bank and 
a promissory note for Rs. 25,000 signed by himself and Mrs. Young. 
The appellant also guaranteed Mrs, Young’s rent for the shop for 
three years from 1929. 


On the 4th February, 1931, the bank called on the appellant 
as guarantor to liquidate the overdraft and, after obtaining the 
deed of sale from Mrs. Young, the appellant liquidated the over- 
draft by two payments on the zoth and 27th March amounting 
to Rs. 20,521-2-9, which was considerably less than the guaranteed 
amount i 


Four days after signing the deed of sale Mrs. Young left 
for England, where she told the appellant she hoped to realise 
Rs. 35,000 from her father’s estate, and the appellant thereaftér 
carried on thé business in order to realise the stock, and made no 
new purchases except little articles like ribbons used for making up 
‘dresses, 


Their Lordships are unable to find any evidence that the 
appellant knew, when he took the deed of sale, that Mrs, Young 
was insolyent. The overdraft was not exhausted, and theré is 
ho evidence that the appellant knew of other creditors at that 
‘Gate. Their Lordships agree with the opinion of Sen J. The 
transaction admittedly was a real one, which takes it out of the class 
of case found in Æx parte.Chaplin In re Sinclair (2). In that case 
and in Zoméins v. Saffery (3), there was knowledge of insolvency. 


(1) (1930) L. R. 58 L A. 115; 53C. L. J. 373. 
(2) (1884) 26 Ch. D. 319. 
(3) (1877) 3 App. Cas. 213. 
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Their Lordships are therefore of opinion that the respondent 
has failed to prove that the transfer was not madein good faith, 
and they will humbly advise His Majesty that the appeal should 
be allowed, that the decree of the High Court dated the 8th March, 


"1932, should be set aside and the order dated the 14th December, 


1931, should be restored, the appellant to have the costs of this 


‘appeal ang of the proceedings before the High Court in exercise of 


its appellate jurisdiction. 
Stoneham and Sons: Solicitors for the Appellant, 
No one for the Respondent. 


Ke Je Re Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice R. E. Jack and Mr. Justice K, C. Nag. 

RAJA KIRTYANANDA SINGH BAHADUR AND OTHERS 

: i : 
RADHA BENODE GUPTA.* 


Suit, maintainability of—Declaratory suit Defect of parties—Land held under 
Niskar right—Some of the co-sharer landlords obtaining a decree for rent 
under section 148A of the Bengal Tenancy Act (VII of 1885)—Adverse 
possession—No issue as to adverse possession—-Burdsn of broof—Hindu 
widow—Presumption as to absolute estate. 


The plaintiff instituted a suit against defendants Nos. 1 and 2 as principal 
defendants and three others (defendants Nos. 3 to 5) being the co-sharer landlords 
of defendants Nos. 1 and 2 as proforma defendants for declaration of his Nishkar 
right to certain lands, for confirmation of possession therein and for setting aside . 
the decree obtained by defendants Nos. 1 and 2 ina sult for rent framed under 
section 148A of the Bengal Tenancy Act before amendment, in which the other 


' co-shdrers were made defendants, and sale thereunder at which they (defendants 


Nos. 1 and‘) purchased the Jands and obtained symbolical Possession of the same 
holding the same to be fraudulent and collusive. 5 


* Appeal from Appellate Decree No. 3067 of 1930, against the decree of Babu 
Rames Chandra Sen, Subordinate Judge of Rajshahi at Malda, dated the 23rd 
August, 1930, modifying that of Babu Rasik Mohan Bhattacharya, Munsili, and 
Court, Malda, dated the 28ih August, 1922, 


Vor, LVIIL] HICH Court, 


The suit was decreed against defendants Nos. 1 and 2 but dismissed as against 


defendants Nos. 3 to 5, on the ground that a Receiver who had been appointed’ 


in respect of the properties of the said defendants (defendants Nos. 2 to 5) was 
not made a party : 


Held, that the suit was not bad for defect of parties. 3 
That defendants Nos, 3 to 5 would not be bound by the-decree. 


That the effect of the decree obtained under section 148A of the Bengal 


Tenancy Act was not to make the defendants: Nos. 3 to 5 necessary parties in the 
present suit. 


That in the circumstances of the case the plaintiff established his right to 
hold the land free from rent by adverse possession. 


That in the circumstances of the case the defendants were not prejudiced by 
the fact that no issue was framed as to adverse possession in the trial Court. 


That even if the onus be placed on the plaintiff to establish the fact that the 
widow, the predecessor of the plaintiff, had an absolute estate, the facts made it 
so probable that the widow held an absolute estate, as to amount to proof, 


Appeal by Defendants Nos. 1 and 2. 


The appeal came up for hearing before Mr. Justice M.N. 
Mukerji and Mr. Justice S. C. Mullick, who by their judgment and 
decree dated the rth February 1929 remanded the case to the 
lower appellate Court for a rehearing of the appeal. On rehearing, 
the lower appellate Court dismissed the appeal and confirmed the 
decree of the trying Court on the 23rd August 1930. Thereupon 
defendants Nos. r and 2 again preferred an appeal (being Appeal 
No. 3067 of 1930) to the Hon’ble High Court and to this appeal 
none of the fro forma defendants were made parties. The appeal 
came up for hearing before Mr. Justice Jack and Mr. Justice Nag,, 
who by their judgment and decree dated the 15th June, 1933 
allowed the appeal and dismissed the suit holding that the suit was 
bad for defect of parties inasmuch as the gro Jorma defendants were 
not made parties. The plaintiff then applied under O. XLVII R. r 
and section 151 of the Code of Civil Procedure for review of judg- 
ment. The review was granted by the following order: 

“Having heard the learned Advocate for the petitioner and 
the learned Counsel for the opposite party, we think that we should 
grant a review in this case on the ground that there is an error 
apparent on the face of the record, inasmuch as section 148A 
of the old Bengal Tenancy Act shows that a decree obtained by 
aco-sharer landlord in a suit framed under that section shall, as 
regards the remedies for enforcing the same, be as effectual as a 
decree obtained by a sole landlord or an entire body of land- 
lords. | 
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“It appears therefore that the defendants Nos. 3 to 5 will not 
be affected by the decree in the suit and that they are not neces- 
sary parties, The suit accordingly should not have been dismissed 
on this ground. ‘ 

“The judgment of this Court dated the tsth June, 1933, is 
vacated and the decree passed on that date in the appeal is set 
aside, and the appeal is restored to the file of this Court. ` 

“Let the appeal be set down for rehearing again on the zọth ` 
August next.” 

Messrs. S. N. Banerjee and Bijan Behari Mitter for the 
Appellants. : 

Messrs. Jatindra Mokan Chowdhury and Amarendra Mohan 
Mitra for the Respondent. 

The following judgments were delivered : 

Jack, J. This appeal has arisen out of a suit for a declaration 

of the plaintifi’s title to the land in suit and for confirmation of 
possession therein. 
- The plaintiff’s allegation was that the land was originally held 
by one Dayamayi. Dayamayi had a nephew named Sib ,Charan 
who had two sons Tarini and Annada. The plaintiff puchased 
the interest of Tarini, Dayamayi having bequeathed her interest to 
Tarini, At the Survey and Settlement operation in 1891-1892 
the land was recorded as being held by one Sib Charan. 

The defendants Nos. 1 and 2 claim that the land is within the 
ambit of their zemindary and in 1914 they instituted a rent suit 
against Tarini and Annada and got a decree. In execution there- 
of they purchased the land and took symbolical possession through 
the Court. 

The plaintiff now maintains that the decree obtained by the 
defendants Nos. 1 and 2 was fraudulent and collusive and that 
the land had been held by himself and his predecessors Dayamayi 
and Tarini all along rent free and that he is still in possession 
rent free and'his right cannot be affected by the decree and the 
sale. The suit was decreed by both the Courts below as against 
the defendants Nos. 1 and 2. 

In this appeal it is ‘contended that the suit should be dismissed 
for defect of parties and inasmuch as the property being within 
the ambit of the zemindary of the defendants Nos. r to 5 and the 
suit having been dismissed against defendants Nos. 3 to 5, it was 
not maintainable owing to defect of parties, against defendants Nos, 
ï and 2 only. In the circumstances of the case I do not think that 
the suit should be dismissed owing to defect of parties. As pointed 


Vou. LVIII.] HIGH COURT, 


out by the Court of Appeal below, the rent decree was obtained 
by the defendants Nos. 1 and 2 alone and they purchased the land 
in execution of that decree. The defendants Nos, 3 to 5 of course 
will not be bound by the decree but the plaintiff appears to have 
the right of a declaration that he is in possession of the land and 
that he is not liable to pay any rent to the defendants Nos. 1 and 
2. That is all he obtained in this suit in the absence of defen- 
dants Nos. 3 to 5 and that is all he can claim. The Plaintiff 
certainly has not obtained a Ceclaration of his Nishkar title as 
against the other defendants Nos. 3 to 5 and they will not be in ü 
way bound by this decree. 
Under the provisions of section 148A of the Bengal Teua 


Act before the amendment, which is applicable to this case, the . 


decree obtained by the defendants Nos. 1 and 2 has the ‘effect of 
ajdecree obtained by the entire body of landlords only, as regards 
the remedies for enforcing it So that the effect of ,the decree 
obtained under section 148A is not to make the defendants Nos. 3 
to 5 necessary parties in the present suit. This matter was discussed 
at length when the Review. Rule was decided. 

The next point raised was that the onus was on the plaintiff to 
show that Dayamayi had an absolute estate. As regards this matter 
in the first place, it has been pointed out that this is not a suit for 
ejectment or for establishment of any title except the right to possess 
the land rent-free as against the defendants Nos. r and 2 the plain- 
tiff being admittedly in possession, It has been found that the 
predecessor of the plaintiff and the plaintiff have been in possession 
since Dayamayi’s death in 1304 B. S. the plaintiff having been in 
possession since 1315. They have been claiming Lakheraj right in 
the land. Itis also found that he and his predecessor never paid 
any rent for the land. So that even if it be held that the plaintiff’s 
predecessor had no valid title in the land, the plaintiff appears to 
have estal lished his right | to hold the land free from rent by adverse 
possession. 

It is urged.that the question of adverse possession was not taken 
in the trial Court and that the plaintiff should not be allowed to 
raise it at this stage. But we find that though relief was not claimed 
in the plaint on the ground of adverse possession, it.was stated in 
the plaint that plaintiff is holding the land adversely on a-claim of 
Lakheraj title for many years. In the circumstances I do not think 
that the defendants have been prejudiced by the fact that no issue 
was framed as to, adverse possession in the trial Court. 

Even if the onus be placed an the plaintiff to establish the fact 
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that Dayamoyi had an absolute estate, the findings of . fact seem to 
make it so probable that Dayamayi held an absolute estate, as to 
amount to proof. The will was executed in 1304. Dayamayi died 
that year and although there were admittedly reversioners, no claim 
was made by any of them as against either the plaintiff or his prede- 
cessor. In.the circumstances there can be no doubt that Dayamayi’s 
interest.was not merely a life interest. She might have obtained the 
property by gift from her husband or otherwise and there is no 
necessary presumption that her right was merely a life interest. 

Another point raised was that the decree for rent against Sib 
Charan was res judicata. But the finding is that that decree was 
obtained by fraud. In any case the Lower Appellate Court has 
found that it has not been proved thatthe defendant in that suit 
was Sib Charan the nephew of Dayamayi and the predecessor of the 
plaintiff. So that on this finding res judicata hasjnot been established 
inthis suite. ~ v 

The appeal therefore in so faras the plaintiff’s nie to shod the 


land free from rent as against defendants Nos. 1 and 2 is concluded “| 


by findings of fact and this appeal is accordingly dismissed with 
costs. 


Nag, J. ii ae 
À T M, ` Appeal dismissed. 


` Before Mr, Justice S. N. Guha. 


NALAKSMI alias NALAKSI AND OTHERS i 
| v. 

< ABHOY CHANDRA SIL ayp OTHERS* 

Value of settlement entry in a boundary dispute between two contiguous Settle- 
mènt Dags ~Limitation for a suit brought on allegation of possession: and 
subssquent dispossesssion—Waste lands—Principle of possession following 
title—Acts of possession, tf need be continuous and frequent—Acts of posses- 
sion as the circumstances of the case admit of or consistent with the purpose 
of the land, 

* Appeal from Appellate Déerée NO, 1478 of 1931 with Cross-objection, against 
the decree o Shib Charan Sil, Subordinate Judge, grd Court, Dacca, dated the 
10th November, 1930, affirming that of Babu Hiralal Das Gupta, nee and 
Munsiff, Munshigang, dated the 28th April, 1930, 


VoL, LVIII.] HIGH COORT, 


Where a narrow strip of land isclaimed by the respective parties as being 
included in thier respective Settlement Dags, which are contiguous, the dispute 
cannot be settled with reference to the entry in the Records of Rights alone, 
but the other evidence in the case also has to be taken into consideration 

Where the plaintiff has alleged definite previous acts of possession in respect of 
a piece of land and sues for its recovery on the allegation of subsequent disposses- 
sion therefrom, ‘the -question of limitation cannot be decided on the basis of the 
legal principle that possession follows title. 

The mere fact that the land la dispute was such as was not capable of actual 
and continuous physical possession does not necessarily make it ‘ waste land.” 


The acts of ownership need not be continuous ; nor need they be frequent; a 
party may be said to be in possession of a land when he exercises such acts of 
ownership in respect of the same as might be expected in the circumstances of 
the case or having regard to the purpose for which the land can be used. 


Appeal by the Defendants. 
The material facts appear from the judgment. 


Messrs. Bejoy Kumar Bhattacharyya and Nripendra Chandra 
Das for the Appellants. 


Messrs. Trailakhya Nath Ghose and Abinash Chandra Ghose for 


the Respondents, 
The judgment of the Court was as follows: 


This is an appeal by some of the defendants in a suit brought 
by the plaintiffs, for recovery of Aas possession on declaration 
of their title to a strip of land. There was also a prayer made by 
the plaintifis in the plaint, fora declaration of the plaintiffs’ right 
of easement to use water by making a gAa# in the tank of the 
‚defendants, which lies to the north of the land in suit. ‘ 

The defence of the contesting defendants to the suit was that 
‘the plaintiffs had no title to the land in suit. The right of ease- 
ment asserted by. the plaintiffs was denied by the defendants, It 
was asserted on behalf of the defendants that the land in suit apper- 
tained to their tank and was recorded as cadastral survey plot 
No. 544, the plaintiffs’ case being that the land in suit appertained 
to the plaintiffs’ homestead which was recorded as cadastral survey 
plot No, 546. 

On the pleadings of the parties various issues were raised. The 
principal issues settled, related to the question jof the plaintiffs’ 
title to the land. The question of limitation was also raised in 
defence, by the defendants; the plaintiffs having been put to the 
strict proof of their title and. to their subsisting title to the land 
in suit.. The Courts below have held that the plaintiffs succeeded 
in. making, out their title as alleged in the plaint, with reference 
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to the stripjof land which is.not however the entire quantity of 
land claimed by the plaintiffs in the suit. So far as the question 
of possession was concerned the Court below have concurrently 
held that the land in suit was “ waste land,” not in the actual 
possession of any body before 1331 B. S., and possession should 
therefore be taken to have been with the rightful owners, ie, the 
plaintiffs, 

In this appeal the first point argued by the learned Advocate 
appearing for the defendants appellants, was that the plaintiffs’ 
title was not specifically and definitely found by either of the Courts 
below. With reference to the point thus raised in support of the 
appeal, it must be said that the judgment of the learned Subordinate 
Judge in the Court of appeal below, is not altogether satisfactory 
on the question of title, regard being had to the manner in which 
the learned Subordinate Judge has dealt with that question. But 
the judgment of the learned Judge is a judgment of affirmance ; 
and in affirming the judgment of the trial Court, the learned 
Judge has expressed himself in this way : that the dispute between 
the parties was a boundary dispute, and although the report of 
the commissioner submitted in the case after local investigation 
was not a satisfactory one, the boundary line dividing the plaintiffs’ 
property and the property of the defendants ie.. C. S. plots 
Nos. 544 and 546, could be determined with reference to the 
materials placed on the record; and with reference to those materials 
it has been found concurrently by the Courts below that the 
plaintiffs succeeded in making out their title to the strip of land 
to which reference has been made above, although that strip does 
not wholly correspond with the entire quantity of the land claimed 
by the plaintiff in the suit, so far as the area was concerned. So 
far as the strip of land which has been decreed in plaintiffs’ 
favour, title has been found, and the boundary between 
the plaintiffs’ and the defendants’ land determined by the Courts 
below, on the evidence before them; and it cannot be controverted 
that the findings and the conclusion arrived at by the Courts 
below did not amount to a finding on the question of the plaintiffs’ 
title as alleged by them in the plaint. f 

The second point raised in support of the appeal, by the learned 
Advocate is that the entry in Record of Rights is in favour of 
the defendants. The Record of Rights seems to have mentioned 
the two C. 5. dags Nos. 544 and 546; but the exact boun- 
dary of these two plots had to be determined in this litigation ; 
and it has been determined by the Courts’ below. In my 
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judgment therefore it cannot be argued that the Record of 
Rights taken by itself lends support to the defendants’ claim so 
as to support their title which could be set up preferentially to 
the title set up by the plaintifs in their suit. The decision 
could not be based on the entry in the Record of Rights only ; 
and with reference to the evidence in the case before the Court, 
the boundary between the two C.S. dags had to be deter- 
mined, and has been determined in point of fact, by the Courts 
below. 


The next point raised in support of the appeal, relates to the 
question of limitation. It is argued “by the learned Advocate 
for the appellants that the suit having been brought on the 
allegation of possession and subsequent dispossession, and the 
plaintiffs baving alleged definite acts of possession, the Court of 
appeal below has erred in not trying the question of limitation 
as raised upon the erroneous misconception that the land is 
waste land, and that the principle that possession follows title 
applies to such land. It is no doubt true that the expression 
‘waste land’ has been used in the judgments of the Courts below, 
but the use of that expression is rather loose. What actually 
transpired from the materials on the record that have been 
referred to in the judgments of the Courts below, was that the 
land in dispute was such as was not capable of actual and 
continuous physical possession. With reference to the settled 
principle that the acts of ownership need not be continuous, nor 
even be they frequent; and regard being had to the character 
of the land of which we have a complete idea from the judgments 
of the Courts below, and the purpose for which the owners used 
it, it has been sufficiently maintained that the plaintiffs were in 
possession by doing such acts as in the circumstances might be 
expected. Keeping this point of view before us, it cannot be 
said that the use of the expression ‘waste land’ does take away 
anything from the definite finding of fact arrived at by the Court 
below viz., that acts of ownership attributable to the persons who 
had title in the land, were present in the case before me; and 
such acts must be deemed to be acts which supported the plain- 
tiffs’ case so far as to enable them to put their case in this manner 
namely that they had a subsisting title at the date when they 
came to Court to recover possession of the land. In the above 
view of the matter, the question of plaintiffs’ possession and the 
question of limitation, must be decided in the plaintiffs’ favour 
as has been done by the Courts below. It must be held that 
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the plaintiffs’ suit with reference to the strip of land-decreed to 
them, cannot be held to be barred by limitation. 

Reference has been made’ in course of argument to the result 
of a previous litigation regarding’ the tank in C. S. dag No. 
544. The judgments of the: Courts below do not give sufficient 
indication as to what the previous suit related to; and no con- 
tention seems to have been advanced in either of the Courts 
below, with reference to the result of the previous ‘litigation 
between the parties with reference to the tank included in C. S. 
dag No. 544.. In that view of the matter the question now 
raised before me, for the first time in second appeal, cannot be 
decided in the absence of proper materials and accordingly the 
question as to the effect of the decision of the previous litigation 
between the parties, cannot be decided in favour of the defendants 
appellants, as I have been invited to do. 

The appeal fails, and is dismissed with costs. 


There is a cross objection filed on behalf of the plaintiffs in 
the suit relating to the right of using the water. of the tank covered 
by the C. S. plot No. 544. Issue No. 8 raised in the suit related 
to this question and the issue was to this effect: Have the plaintiffs 
their alleged right to use the water of the tank in suit as claimed ? 


‘The trial Court gave its decision’ in favour of the plaintiffs, but 


that decision was reversed on appeal by the learned Subordinate 
Judge, in the Court of appeal below. According to the learned 
Subordinate Judge, the evidence in the case pointed out clearly 
that the plaintiffs’ use of the water of the ‘tank covered by the 
C. S. dag 544, was merely permissive and therefore, the question 
of acquisition of the right of easement by the plaintiffs to use the: 
water as claimed by them in the suit and as raised in the issue 
No. 8, could not be decided in favour of the plaintiffs. 

In my judgment the question of the acquisition of the right 
of easement asserted by the plaintiffs in the suit, has been rightly 
decided against them, by the learned Subordinate Judge on the 
definite findings arrived at by him. The cross-dbjection is there- 
fore dismissed. There is no order as to costs so far as the cross- 
objection is concerned. 

The appeal and the cross- objection are both dismissed and 
the decision and decree passed by the Court of appeal below are 
affirmed. 


P. R. Appeal and Cross-objection dismissed, 





í 
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Before Mr. Justice R. E. Jack and Mr. Justice K, C. Nag. 


BHABADEB CHATTERJI À 
v. 


GOPESH CHANDRA NANDI.* 


Bengal Tenancy Act (VIIL of 1885), Section 105—Exparte decision— Subse- 
quent rent suit—Tenant, if bound by previous exparte decision. 


An "exparte decision undef section 105 of the Bengal Tenancy Act does 
not bar a tenant from subsequently claiming Niskar title in a subsequent suit for 
rent, 

Appeal by the Plaintiff. 
Suit for rent. 
The material facts appear from the judgment. 


Messrs. Benoyendra Prosad Bagchi and Apurbadhan Mukherji 
for the Appellant. 


Messrs. Rishindra Nath Sarkar, Promode Kumar Ghose and 
Indu Prakas Chatierji for the Respondent. 

; C. A V. 
The judgment of the Court was as follows : 
Jack, J.: This appeal has arisen out of a suit for recovery of 

rent for the years 1331 to 1334 B.S. at Rs. 69as-15gds with cess 

at two pice per rupee and twenty five percent damages, the total 
claim being Rs. 29-6as-op. 

The suit was dismissed in the trial Court and also in the Court 
of appeal below, on the ground that the suit was barred under the 
provisions of section ros of the Bengal Tenancy Act read with 
section 107 of the Act. 

The ground on which this appeal was urged was that the learned 
Subordinate Judge erred in law in bis appreciation of the effect 
of the proceedings under section 105 of the Bengal Tenancy Act 
and that the learned judge ought to have held that the question 
whether the holding was rent-free was really decided in the pre- 
vious case under section 105 of the Bengal Tenancy Act, and there- 
fore res judicata between the parties and cannot be agitated in any 
subsequent suit between the same parties. 

In tbis case the entry in the Khatian was that the land was 


*Appeal from Appellate Decree No 1097 of 1991, against the decree of 
Babu Kunja Bibari Ballav, Subordinate Judge of Burdwan, dated the 6th Novem- 
ber, 1990, affirming that of Babu Tej Chandra Mukherjee, Munsiff, 4th Court, 
Burdwan. 
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liable to the payment of rent, whereas the defendant asserts that 
he held the land rent-free from the time of his predecessors in 
title on the'assertiun of Lakheraj right since 1237 B. S. 

The proceedings under section ros were exparte and the 
Revenue Officer decided what was fair and equitable rent. The 
question as to Lakheraj title of the tenant was not raised or dis- 
cussed in those proceedings and we agree with the opinion of the 
learned Subordinate Judge who cited authorities in support of the 
proposition that an exparte decision under section ros of the Act 
does not bar a tenant from subsequently claiming Niskar title. 
This is the only point which is raised in this appeal and is decided 
against the appellant. 

This appeal is accordingly dismissed with costs. 

Nag, J :—I agree. 


P. R Appeal dismissed. 


CIVIL. REVISION. ; 


Bejore Mr, Justice S. N. Guha and Mr. Justice M. C. Ghose. 


AGHORE CHANDRA JALUI 
v. 
RAJNANDINEE DEBEE.* 


Landloid’s transfer fee and compensation, recovery of—Application or suit, 
if necessary—Bengal Tenancy Act (VIH of 1885, as amended by Act IV of 
1928), Sec, 267—Exact scope and significance of any passage in a statute, 
how to be found and ascertained. - 


A landlord is entitled under the law to recover the transfer fee and compen- 
sation as mentioned in section 26] of the Bengal Tenancy Act by means of an 
application and not bya suit though the section 26] itself does not expressly 
mention the procedure to be followed for the purpose of recovery of landlord’s 
fee and compensation. 


Harimohan Sarkar v. Loke..ath Mukherji (1), and Srinath Bose v, Debendra 
Nath Barari (2), followed. > 


r Civil Revision Cases Nos. 336.and 445 of 1932, against the orcer of Babu 
Binaybhusan Sen, First Munsiff of Howrah, dated_13th February, 1932. 

(1) (1931) Civil Revision Case No. 768 of 1931 decided on ard February, 1932. 

(2) (1933) 26 C, W. N. 847. 
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The true meaning, the exact scope and significance of any passage occurring Civie | 
ina statute may be found not- merely in the words of that passage but ona 1932. 
comparison of the same with other parts of the statute and the intention of the sh oi angah 
legislature can bə ascertained in that way. ` Aghore Chandra 

River Wear Commissione:s v. Adamson (1), referred to, . Jali 

Rajnandinee Debee, 


Application for Revision under section 11 5 of the Code of Civil kapa 
Procedure.. 


r. Naresh Chandra Sen gak and Mr. Sirians Bhatta- 
i for the Petitioners. 


~ Dri Bijan Kumar Mukherji-and Mn eae Mukherji for 
the Opposite Party. 
A C. A. V. 
The judgment of the Court was as follows: , 4 


Guha, J.:—The Rules issued by this Court, in the cases before Fuly, 5 
us, were directed against an order of the Munsiff, rst Court, Howrah, 
passéd in Miscellaneous Cases Nos. 117 and 131 of 1931, granting 
relief to the opposite party, on applications made by them, purport- 
ing to be under section 26J of the Bengal Ténancy Act, for realisa- 
tion of landlord’s fee and compensation, as mentioned ih that 
section. Thé applications were made on the footing that the peti- 
“tioners in this Court were the purchascrs of portions of occupancy 
holdings, of which. the. opposite party were the landlords. The 
applications so made were resisted by the tenants, petitioners before 
us. The decision of the Munsiff went against them and this Court 
was moved to set aside the order.of the Court below. 

The question argued before us, on behalf of the petitioners, was 
that the Court below acted illegally in the exercise of its jurisdiction 
in going into complicated questions of title and status of the tenant, 
otherwise than in a suit properly framed for the purpose. It was 
contended that recovery of landlord’s fee and compensation, as 
provided by section 26] of the Bengal Tenancy Act, must be bya 
suit instituted for that purpose, and not by an application. 

There was no doubt that section 26J, asit stands, does not 
expressly mention the procedure to be followed for the purpose of 
recovery of landlord’s fee and compensation. The intention of the 
legislature, however, is to provide a procedure of a summary nature 
in the matter of realisation of the balance of the fee payable on 
transfer under sections 26C to 26E of the Bengal Tenancy Act ; and 
that intention is clearly expressed in section 188 of the Act, definitely 
enumerating the filing of an application under section 26J, as one of 


(1) (1877) 2 App. Cas. 743, ; 
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CIL, acts which the law authorises co-sharer landlords to do, acting 
1953: togethei, or by an agent authorised to act on their behalf. The true 
Äghore Chindra meaning, the exact scope and significance of any passage Occurring 
Jalu: in a statute may be found not merely in the words of that passage, 
Rajnändineė Debee. but on a comparison of the same with other parts of the statute, 
Guha, F. and the intention of the legislature ascertained in that way. See 
-— River Wear Commissioners v. Adamson (1) ; Eastman Photographic 


Materials Company v. Comptroller General of Patents, Designs and 
Trademarks (2). In our judgment, therefore, the landlords were 
entitled under the law to recover the balance of transfer fee together 
with compensation, as mentioned in section 26J of the Bengal 
Tenancy Act, by means of an application, as made in the case 
before us. 


It may be mentioned that the decision we have arrived at, on 
the question of interpretation of section 26] of the Bengal Tenancy 
Act arising for consideration, in the case before us, is in consonance 
With the view expressed by this Court previously on the subject. 
See per C. C, Ghose J. in the case of Harimohan Sarkar v, Lokenath 
Mukherji (2), anl per Jack J. in the case of Srinati Bose v. 

| Debendra Nath Barari (4). i 


The Rules are discharged and the order of the Court below is 
confirmed. - We make no order as to costs in these cases. 

M. C. Ghose, J. :—I agree. 
PR. Rules discharged. 


(1) (1877) 2 App. Cas. 743+ 
(2) [1898] A. C. 571, 576. 

‘ (3) (1931) Civil Revision Case No. 768 of 1931, decided on 3rd February, 1932. 
(4) (1932) 36 C. W. N. 847. 


‘ 


Vou. LVIH, | HIGH COURT. 
. Before Mr. Justice S. N. Guha. 


BHUDHAR CHANDRA CHATTOP ADHAYA 
aa v. 
KESHAB CHANDRA GHOSE AND ANOTHER* 


Executing Court —Question raised before it as to whether a decree is executable’ 


or not—Civil Procedure Code (Act V of 1905), Section 47 and Order 31 
rule 58, applicability of—Decree arainst legal heir, if executa’ le against 
executor—Executor, no party to suit. 


A question raised before the executing Court by an executor as to whether 
the decree sought to be executed is executable or not against him, he being not 
impleaded in the suit as such, 1s one under section 47 of the Code of Civi} Pro- 
cedure and not under Order 21 rule 58 of the said Code. 


A decree which was obtained against the legal heir of a deceased defendant 
could be executed against the executor of such deceased defendant though the 
executor was never made a party to the suit in such capacity. 


Application under section 115 of the Code of Civil Procedure. 
The material facts appear from the judgment. 


Messrs. Heramba Chandra Guha and Narendra Nath Banerjee 
for the Petitioner. 


Dr. Bijan Kumar Mukherji for the Opposite Party 
GA. V. 

The judgmentfof the Court was as follows ; 

This Rule was issued on the opposite party to show cause why 
the order of the learned Additional District Judge of Howrah 
passed on the 25th April, 1933 in Misc. ‘Appeal No. r of 1933, 
setting aside an order of the Munsif at Amta dated the 26th 
November, 1932 allowing an application of the petitioner in a 

, proceeding in execution of a decree, in which the relief claimed 
_ was that the decree could not be executed against him, 

The facts and circumstances of the case giving rise to the 
application before the executing Court, have been set out in very 
great detail in the judgment of the Courts below, and were placed 
before me by the learned Advocates appearing for the parties in 
this Rule. The question of jurisdiction properly so called, as 
raised in this Rule, relating to the inadmissibility of the appeal 
before the learned Additional Judge, must be decided against the 
‘petitioner. The application before the executing Court was obvi- 


*Civil Revision Case No. 702 of 1933, against the order of S. N. Modak, 
Esqr, Additional District Judge, Howrah, dated 25th April, 1933, reversing that 
of Mr. J. N. Ghose. Munsiff of Amta, dated the 26th November, 19324 ` 
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ously one under Section 47 of the Code of Civil Procedure, and 
could not be treated, as has been contended before me, as an 
application under order 21, rule 58 of the Code of Civil Proce- 
dure merely. The parties proceeded in the Courts below on the 
footing that the application giving rise to thi? Rule, was one under 
Section 47 of the Code of Civil Procedure; and there is, in my 
opinion, no substance in the contention that there was no appeal 
in the Court of appeal below. 


On the merits I have no hesitation in expressing agreement 
with the view taken by the learned Additional Judge in the Court 
of appeal below. The case of the petitioner was that the decree 
sought to be executed was against the widow of defendant No. 1 
in the suit, and the petitioner in his capacity as an executor was 
never a party to the suit, and therefore he must be regarded as 
a claimant in the execution proceelings and his claim should bë 
given effect to, in view of the fact that there was no decree against 
the executor who represented the estate when the executiom was 
levied. As indicated already I agree with the view taken by the 
learned Judge of the Court of appeal below, that the decree-holder 
rightfully obtained the decree as against the estate of the deceased ; 
and he was entitled to have his remedy as against any body who 
may have stepped, in the meanwhile, into the shces of the original 
legal heir, as legal representative of the estate. 

In my judgment, the order mace by the executing Court allowing 
the objection and releasing the property from attachment was 
rightly set aside by the learned Additional District Judge in the 
Court of appeal below. j 


In the result, the Rule is discharged, and the order of the 


‘learned Judge is confirmed. I make no order as to costs in this 


Rule. 
P. R Rule diszharged. . 


Vote LVIIL] HIGH COURT. 
APPEL LATE CIVIL 


Before Mr. Justice S. C. Mallik and Mr. Justice R. E. Jack.’ 


TRAILAKYA NATH BHATTACHARJEE 
: ; 


BHUPENDRA NATH MUKHERJEE.* 


Bengal Tenancy Act (VII of 1885), Section 103—Entry in the form of a note 
in the incidence column, if comes under the section—Presumbion under 
Section 50, Bengal Tenancy Act, if applies to tenures. 


An entry in the form of a note in the incidence column of the record of rights 
to show that a tenure which was recorded in such’ record-of-right contained a 
certain area which at one time formed a portion, of a mokarari tenure, comes 
under clause (h) of Section 102 of the Bengal Tenancy Act and can be validly 
made. ; 
A presumption under Section 50 of the Bengal Tenancy Act not only applies 
to raiyati holdings but also to tenures. 

Tara Kumar v. Arun (1); Krishna Kamini v. Nilmadhab (2) referred to.. 


Appeal by the Defendant, 
The material facts appears from the judgment. 
Mr. Hiralal Chakravarty for the Appellant. 


Messrs. Rugendra Kumar Mitter and Shymadas Bhattacharjee 
for the Respondent. 


The judgment of the Court was as follows : 


Mallik, J.:—This appeal has arisen out of an application 
under Section ros of the Bengal Tenancy Act for settlement of 
fair and equitable rent. The application was made by the land- 
lord in respect of a tenancy which had been- recorded as a tenure 
belonging to the defendant with an area of 24 bighas odd ata 
rental of Rs. 29 odd in the finally published record-of-rights. In 
the record-of-rights the tenure was also shown as mokarari tenure. 
In the proceeding under Section tos a question was raised as to 
whether the tenure was mokarari or not. The Assistant Settlement 
Officer came to the conclusion that the existing rent of the tenure 
was fair rent and he held also that although the tenure was a per- 





+ Appeal from Appellate Decree No. 2316 of 1991, against the decree of 
R. R. Garlick, Esqr., Special Judge of 24-Parganas (Alipore), dated the 27th 
May, 1931, affirming that of Moulvi Mataharul Huq. Assistant Settlement Officer 
Jaynagore, dated the 9th of June, 1950. 


(1) (1922) 36 C. L. J. 389. (2) (1922) 36 C, L.-J. 382. 
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‘ + . 
‘manent one the rent was liable to enhancement and he directed 


an entry to be made in the record-of-rights accordingly. Against 
this decision of the Assistant Settlement Officer there was an 
appeal taken by the tenant to the Special Judge but without any 
success, Now the tenant defendant has appealed to this Court. 

On behalf of the appellant there were three points before us 
in the beginning. The first one was that there had been no settle- 
ment of fair and equitable rent inasmuch asthe Assistant Settle- 
ment Officer held that the existing rent was fair, the’second one 
was that the finding of the Revenue officer that the rent was 


` liable to enhancement ought not not to have been entered in the 


record of rights inasmuch as the finding had been arrived at 
under Section 105A of the Bengal Tenancy Act and the third and 
the last point was that in view of the fact that the tenure was 
the result of an amalgamation of a 34th share of a very old 
tenure of the name of Ram Lochan Dhar and a 34th share of a 


‘comparatively recent tenure of the name of Bhaba Taran Dhar 


an entry ought to have been made in the incidence column of 
the record of tights to show that in the present tenure there was a 
certain area which had been a part of a mokarari tenure—the 
contention being that Ram Lochan’s tenure, had’ really been 
mokarari, As regards the first two points the plain meaning of the 
” and a refer- 
ence to the provisions of Section 107, Sub-section 2 of the Bengal 
Tenancy Act would show that there is no substance in either of 
them. Mr, Hiralal Chakravarty when he realised the futility of these 
two grounds of his frankly stated before us that he would not 
press either of them. i 

His third ground, however, was not, in my opinion, without 
‘some substance in it. It appears that the tenure of the defendant, 
as I have observed before, is the result of amalgamation of two 
tenures 34th share of each one belonging to Ram Lochan and 
the other to Bhaba Taran Dhar. It appears also that the origin 
of Ram Lochan’s tenure was not known. The contention of the 
appellant that a note may be made in the incidence column of 
the record-ofrights to show that the present tenure contains a 
certain area which at one time formed a portion of a mokarari 
tenure was opposed before us on behalf of the respondent and 
this opposition was made on two grounds. First of all, it was said 
that such an entry would not come under any of the clauses of 
Section 102 of the Bengal Tenancy Act and secondly, that it could 
not be said for certain that Ram Lochan’s tenure had really been 
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a mokarari one. As regards the first ground I am of opinion that 
an entry like the one sought for may clearly come under clause (h) 
of Section 102 which says that special conditions and incidents, if 
any, of a tenancy may be noted in the incidence column, 


As regards the second ground, namely, that it cannot be said 
for certain that Ram Lochan’s tenure had really been a mokarari 
one, I am of opinion that this ground is untenable. As observed 
before, the origin of this tenure is unknown and there is the fact 
that there was a very large number of dak/ilas produced by the 
defendant to show that the rent paid for this tenure had been 
uniform for a very large number of years. On behalf of the 
respondent it was said that the presumption on which the defen- 
dant would rely, from this uniform payment of rent under Section so 
_of the Bengal Tenancy Act-~cannot apply to the present case im 
asmuch as the holding was a tenure and not raiyati, But as 
has been held in two decisions of this Court, namely, in Tara 
Kumar Ghose v. Kumar Arun Chandra Singh (1) and Krishna 
Kamini Dasi v. Nilmadhab Saka (2) the presumption under 
Section 50 of the Bengal. Tenancy Act may apply to a tenure as 
well. That being so, I am of opinion that it can safely be inferred 
that Ram Lochan’s tenure was a mokarari one and as there could 
be no valid objection to an entry like the one sought for being 
made in the incidence column of the finally published record of- 
rights I would order that an entry be made in that column to the 
effect that 34th of the 20 bighas and 8 cottas (which was the 
area of Ram Lochan’s tenure) out of the present holding was a 
part of a mokarari tenure. 


This appeal is dismissed subject io the variation in the decree 
of the lower appellate Court as indicated above. 


We make no order as to costs in this Court. 
Jack, J.:-—I agree. 
P. R Appeal dismissed ; Decree modified, 


(1) (1923) 36 C. L. J. 389. l < (2) (1922) 36 C. L. J. 382. 
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[ON APPEAL FROM THE Hic H CouRT.OF “JUDIGATURE AT LAHORE, | 


Punjab Land ‘Revenue AcKAVIT of 1887), Sec. 44-—~-Entries in Récord of 
Rights—Statutory presumption as to correctness of— On usproband?. ` : 
“Where, i in a suit to redeem:a mortgage, the defendants-mortgagees resisted 

the claim on-the ground that the equity of redemption had been sold to them 

by- an oral sale in 1892, and there were entries in the revenue papers recording 
the mutafioh of sale, andthe defendants were eyer since in possession as pro- 
prietors and were also so recorded in the village Record of Rights, held, that 
under the Punjab , Land Revenue Act, 1887, section 44, there was a statutory 
presumption as. to the correct ness of the revenue entries, and that the onus 
lay heavily on ‘the plaintiff-mortgagor to displace the sale by establishing that 
thé mutation order was'd false document 

Held, futher, on an examination of the mutation procecdings, that the 

onus kad not been discharged. i 

- Judgment of the High Court, Lahore, ee and decree of the trial jadge 

(dismissing the suit) restored. 

Appeal No. 52 of 1932 from ‘the orders and decree of the High 

Court, Lahore, dated respectively the 16th July, 1929, ahd the 7th 

March, 1930, reversing the decree of the Senior Subordinate Judge, 


4 


Lahore, of the 13th March, 1924. E i 
_ The main question in the appeal was a question of fact; namely, 
whether an oral sale, evidence] by entries in. the revenue records, 
had been proyed. | 

Zafaruliah Khan and Begum Farukhi for the Appellants : 
The High Court was wrong in ignoring the provisions of section 
44 of the Punjab Land Revenue Act and in omitting to raise the 
presumption provided for in that section : Court of Wards v, dlaki 
Bakhsh (1). 

C. J. Colombos for the Respondents: The onus was on the 
defendants to show that the mortgage had been extinguished by 


(1) (1912) I. L. R, 40 Cale. 297 P.C ; 17C. L J. 360 
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subsequent sale : “Wali ‘Muhammad vi- Muhammad Baksh (2). 
The mutation did not represent a genuine sale, and sthe 
High ‘Court were right in holding that a mortgagee in possession 
could not, by getting himself ‘recorded in the revenue papers,as 
om defeat the right ofthe morigagor to. redeem, 


(Dheir Lordships observed, referring to «section 44 of the Punjab 
Land Revenue Act, that: the er in’ the eiteco -Of-rigħts was-not 
conclusive, 1 z - 


No reply | was 5 cilled for from the Appellants. 
Their Lordships’ judgment was delivered. by 


“ Sir John Wallis :—The only question in this appeal is whether 
“in r8gr'or 1892 one Gharib, who was then sub-mortgagee in .posses- 
sion of the suit lands and is now represented by the defendants, 
acquired the equity of redemption which was then vested in the 
plaintiffs as sons of the deceased mortgagor., The defendants set 
up this purchase in answer to the claim -for-redemption jn the:pre- 
sent suit filed by the plaintiffs in 1920, and the. Subordinate-Judge 
of Lahore holding . that there were no .sufficients reasons for ques- 
tioning the sale, dismissed the suit “This decree:was reversed 
by the” High Court Sof Taner anë tbe Weng have 
appealed.” i ts ee 5 ME 
As Gharib and his. Agenda. the reden andani ees 
been recorded'as proprietors of -the <: suit. lands ever: since 1893.in 
the annual jamadandi statements, and were also so recorded in 
the village record of rights prepared after the: settlement of 1911-12, 
a statutory, presumption arises under Section 44 of the Punjab 
, Land Revenue Act (17 of 1887), that the. aforesaid entries are 
correct. They were admittedly’ based on an -order.in the mutation 
register signed by the Revenue : Assistant, 
February, 1892, in which it is stated that the plaintiffs had appeared 
before him and admitted the sale and receipt :of the consideration, 
and in which mutation was orderej_in-favour of, Gharib‘ the vendee. 
It was also stated that. Rupa Mal -the: mortgagee, algo appeared, 
and admitted the receipt of the mortgage debtdue to him, and 
that Bhamba the /ambardar, or village. headman, also approyed the 
above facts... The plaintiffs, therefore, cannot succeed. withosit 
displacing:this sale, and. the onus on „themis the heayier because, the 
litle of the defendants as recorded proprieters since_1893, bas stood 
unchallenged mntil:the institution of .the present suit in 1929, whet 
the-vendee and the officials whose .phmes: appear Anhe routatian 
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proceedings, were dead and the aa a vendors oh sue as plaintiffs, 
were the sole survivors. 

The suit lands consist of .a “three-quarter ‘undivided share of 
2,440 kanals 3 marlas in the [village of Qutba in the district of 
Lahore, and at the beginning of 1883 belonged to one Shaman., 

On the 2rst January, 1883, Shaman sold them for Rs, 4,000 
to the defendants’ ancestor Gharib, who was a Zaildar and a man 
of position, but did not reside in the village or own any land in 
it. He was at once sued for pre-emption by Rama, one of the 
Kamboh landowners in the village, and by Ala the plaintiffs’ 
father, a landowner belonging to another tribe. He did not 
contest Ala’s suit, and Ala accordingly pre-empted him and 
became the owner of the suit lands, Rama’s suit being apparently 
dismissed, j 

On the 13th June, 1884, Ala borrowed Rs. 4, ooo from Rupa 
Mal on simple mortgage of the suit lands, and on the 22nd May, 
1886, mortgaged them usufructually to Rupa Mal for Rs. 9, 090, 
and on the 4th January, 1887, Rupa Mal submortgaged them for 
the same sum to Gharib, who thus came into possession as usufruc- 
tuary mortgagee of the lands of which he had been:deprived by pre- 
emption. The Kamboh Rama then filed anther suit for pre-emption, 
this time against Ala joining Rupa Mal and Gharib, which was dis- 
missed. In his evidence in that suit Gharib stated that the.suit 
lands were then worth Rs. 15,000—Rs. 16,000, and that was why so 
many people were after them. 

That this was one of the most important holdings in the 
village may be gathered from the fact that in the suit for partition 
of the shami/at or common lands’ of the village to which Gharib’s 
heirs in possession and the plaintiffs were parties, Gharib’s heirs 
were awarded a 6 annas or three-eighths share of the common 
lands as proprietors of this holding, the plaintiffs being awarded 
a r anna or one-sixteenth share as proprietors of the holding 
which had belonged to their deceased father Ala, when he pre- 
empted Gharib. The proprietary interest in the suit lands 
which the plaintifs had -inberited from their father Ala, even 
though subject to a: usufructuary mortgage for Rs. 9, 000, could 
not have been a matter of indifference to the plaintiffs, as it was 
calculated to enhance -their position “in the village, and might 
at any time become very-valuable. if there was a rise in prices, 
It is therefore very difficult to accept their story that they remained 
unaware that Gharib and his descendants were the. registered 
Proprietors ever since 1893 until - the institution of this suit as 
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alleged in the plaint, or untila few years before that time as 
stated in their evidence. The story that their ignorance was 
due to. absence from the village, as obseryed by the Subordinate 
Judge, is disproved by the fact thatin the deeds to which they 
were parties during this period they are described. as residents 


in the village. Again, the fact that the defendants were the. 


registered proprietors would receive the utmost publicity in the 
proceedings, at the settlement on which the record of rights 
was based,.and they were so recorded without challenge in that 
record. From that time their position must have been a matter 
of notoriety in the village. Indeed, seeing that they were un 
welcome intruders who had acquired one of the most important 
properties in the village, it was probably common knowledge ever 
since the jamadandi statement of 1893. 

As already stated in the partition suit the plaintiffs made no 
claim to the 6 annas share in the common lands, which was awarded 
to the defendants as proprietors of the suit lands. 


It is suggested in the written statement that this suit is a 
third attempt cn the part of: Kamboh proprietors in the village 
to acquire the suit lands for their own tribe, and some colour: is 
given to this suggestion by the admission of Lakha, the-third 
plaintiff, in his evidence that the Kambohs asked ‘the plaintiffs 
to bring the suit and are financing it, and by the fact that one of the 
plaintiffs compromised the case and abandoned the appeal to 
the High Court against the dismissal of the suit, and that the 
guardian of the minor sons of another plaintiff was only 
prevented from taking the same course by the refusal of the 
High Court to sanction the compromise prior to the hearing of 
the appeal, 

In their plaint, which was filed onthe 24th February, 1920, 
the plaintiffs, after alleging that for four years the defendants had 
been putting off their claim to redeem with evasive answers, 
stated that it was only inthe month of September, 1920, when 
they obtained copies of the revenue papers for the purpose of 
instituting this suit, that they came to know that the defendants 
and their ancestors had by making a wrong statement got 
their names entered as proprietors instead of mortgagees. They 
said they were poor and indigent while the defendants were the 
descendants of a Zat/dar, and that the defendants. “got the above- 
mentioned entry made in the revenue. papers by dint of their 
personal influence and pressure,” thus ‘entirely ignoring the muta- 
tion order of the 4th February, 1892. e 
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The defendants in their “written statement:denied that they 
1933: or’ their ancestor, Ghatib, had made any wrong statement, and 
alleged that the plaintiffs had sold the suit lands to Gharib and 
had ‘appeared before the attesting -cfficer and admitted ‘the sale 
eer when mutation was ordered in favour of Gharib on the 4th Feb- 
Str-Fohn Wahis. yyary, 1892. They also -alleged'y:that the defendants by ‘their 
acts and words had subsequently admitted tbeisale, and that the 
defendants had been continuously shown-as owners in the revenue 
papers ever since 1892, and had been in possession af the suit 
lands as proprietors. to - the knowledge of the plaintiffs and without 
any objection being taken, and that the ee ‘were - stopped 
from disputing the sale. < 

In’ their replication the plaintifis denied that: ‘hey chad’, got 
mutation of names effected’‘in the- rame ofthe” defendahts ‘or 
their father, and alleged. that.the: mutation’. proceedings’ en‘which 
the defendants relied..““ kad been taken cn the basis of wrong 
statements.” In their: grounds:of. appeal to the High Court 
the plaintiffs went further, and alleged that the mutation proceed- 
ings were fabricated and false entirely, ane no proof of the defen- 
dants’ 4 title as owners. . ' ‘ 

In their - Lordships’. opinion the plaintiffs in por to sueceed 
must establish that the- mutation order isa false document. The 
denial of two of ;the, plaintiffs in their evidence that they” were 
present and admitted,.the sale and receipt ‘of consideration is 
worthless, and the, question must be whether an ex?mination 
of.the revenue records exhibited in the case affords sufficient 
reason for coming to that conclusion. There is no: apparent 
irregularity in the mutation order itself, but reliance is placed 
on certain alleged irregularities of the village pa#wari in submitting 
the report on which the order is based, and also cn the fact that 
effect was not given to it, as it should have been in the jamabandt 
statement of 1892, but only in the jamadandi statement for the 
following . year, The Subordinate Judge has found that the 
mutation “order is “quite above suspicion,” and the learned 
Judges of the High Court have not found affirmatively that it is 
false, but only that , haying regard to the suspicion arising out 
of the irregularities already mentioned and other circumstances, 
the defendants have failed to prove its’, n 


Nizam Din 
v: 
Godar, 


` The: practice as regards these mutation orders, as appears 
from the numerous! exhibits in the case, was for the patwari on 
being notified of any devolution of land in the village by death 
or transfer to fill in a form setting out the entry in the läst 
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jamabaudi statement and the entry’ to be substituted 
for it, ‘and 'to “put up this form, with his ‘report; ‘before the 
‘Révenue .Officet, whose duty it was to make’’ the ;order' for 
mutation. The‘ papers~ so put “up for orders in each case 
are numberèd corfsecutively, and äre- intluded in. the muta- 
‘tion register, together with the orders passed upon them by 
the ‘Revenue Officer. The ‘first alleged irregularity is that 
Application No. 46 with reference’to this saleis dated the rsth 
“December, - 1891, while several’ applications bèaring ' earlier 
numbers were ‘not completed and’ sighed until the 2oth January, 
1892. The second irregularity is that it states incorrectly: that 
the vendors, the present plaintiffs, were recorded in the previous 
javiabandi' as mortgagors of the suit lands, whereas Application 
No. 40, which was-completed and signed on the 2oth January, 
was then pending for mutation in the plaintiffs’ favotr of all the 
lands in the village which had been registered in the previous 
jamabandi in the name of Ala, their deceased father, including 
the: Suit Iands, and the mutation order in respect of it-was not made 
until the 24th August, 1892. wt Sg 
“As regards Application No. 46, as the learned Judges say 
that the date, 7 sth December, 1891, was clearly an interpolation 
added after the completion of the report, it may safely be inferred 
that No. 46 was 1ightly numbered, but was antedated, and that 
the oral sale now in question was reported'to the patwari about 
or after the time when he completed the preceding No, 45, viz. 
the 2oth January, 1892. Now it was obviously important for 
Gharib the vendee to get the order of mutation in respect of the 
oral sale effected with the plaintiffs made promptly for fear they 
might be’ induced to go’ back upon it, and it certainly-looks as 
if it was-to expedite the making of the mutation order that No. 
46 was ‘antédated and the false statement inserted’ in it that the 
plaintiffs were entered as mortgagors of the suit Jands,, in the 
jamabandi of 1891—Application No. 40 for. mutation of the 
plaintiff’ names in respect of all properties of their deceased 
father being kept back and not disposed of until sofme months 
later. Some difficulty might have arisen about making an order 
of mutation in respect of the salein No. 46, if it had come to 
the notice of the Revenue Assistant that the lands sold were 
still registered in the names of the vendors deceased father, 
Ala. 

With regard to the further objection that effect was not given 
in the 1892 jamabandt to the mutation ordered in No. 46, 


Nizam Din 
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it maybe observed that the order in No. 4o for mutation of 
the plaintiffs’ names : in place of, their deceased father, made 
on the 24th „August, 1892, was too late for the jamabandi 
statement of that year, and it may have been thought better 
by those responsible for these irregularities not to give effect 
in the jamabandi to the order in No. 46 until the order in 
No. 40 had been made. From Gharib’s standpoint this would 
have the additional advantage of diminishing the risk of his being 
sued once more for pre-emption of the suit land before the one 
year period of limitation prescribed by Article 10 of the Limitation 
Act had expired. i 

In their Lordships’ opinion the possibility that these irregu- 
larities were procured by Gharib for the purpose of getting a 
prompt order of mutation in respect of this oral sale, cannot be 
excluded, but such action on his part, however reprehensible, 
would not if established, afford any ground for questioning the 
mutation order itself. In their Lordships’ opinion the plaintiffs 
have not discharged the onus which lies upon them of displacing 
the sale. 

Their Lordships will only add.:that they do not share the 
learned Judge’s..suspicions as to the transaction itself. Ala, 
who had run into: debt to Rupa Mal before the submortgage of 
1887, may well: have contracted a further debt to him on a 
registered bond«<for Rs. 1,000 before he died in May, 1891, as 
recited in the mutation order, and his sons, the plaintiffs, may 
wellhave been willing to sell their equity of redemption in the 
suit lands for this sum to prevent their ancestral lands and the 
village from being ‘brought to sale. Their Lordships will humbly 
advise His Majesty that the appeal be allowed and the decree of 
the Subordinate Judge restored. The respondents will pay to 
appellants their costs of the appealto the High Court and of the 
present appeal. 

Douglas Grant and Dold: Solicitors for the Appellants, 

H.S. L. Polak: Solicitor for the Respondents. 

K. J. R Appeal allowed. 
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Before Mr. Justice Nasim Ali. 


ANNADA SUNDARI GUPTA ° 
Y. 
RATAN RAM DEB.* 


Will, construction of—Creation of absolute or limited interest—ZIntention of 
testator. 


Where the terms of a will provided, “Incase I die sonless my wife shall 
become the owner and possessor in absolute right............ having equal and same 
powers as myself with full powers to make sale or gift of the same for valid 
reasons etc :” 


Held (on the question as to whether the widow got an absolute interest or not) 
that the intention of the testator was not to create an absolute interest in favour 
of the widow with unrestricted powers of transfer but to enable her to enjoy the 
properties for her life with powers to alienate the same er any portion thereof if 
there is any legal necessity. 

Rai Biswanath Prosad Sing v. Rant Chandika Prosad Kumari (1), 
distinguished. 

Appeal by the Plaintif. 

Suit for rent. ` ? 

The material facts appear from the judgment. 
Mr. Paresh Lal Shome for the Appellant. 


Mr. Priya Nath Dutta for the Respondent. 
C. A, V. 
The judgment of the Court was as follows: 


Nasim Ali, J. :—This is the plaintiff’s appeal in a suit for 
recovery of arrears of rent for the years 1332 to 1335 B.S. with 
damages and costs. The plaintiffs case is that her father was the 
owner of the land for which the rent is claimed, that the suit lands 
along with other lands were bequeathed by him in favour of her 
mother absolutely, that after her death she being the sole heiress of 
her mother is entitled to recover rent from the tenant-defendant. 
The defence substantially is that the suit is bad for defect of parties 
inasmuch as under the terms of the Will left by the plaintiff's 
father her mother got only a limited estate and after her death the 
plaintiff as well as other persons, namely, Nagendra Chandra 


* Appeal from Appellate Decree No. 1430 of 1931, against the decree of Babu 
Nara Nath Mukerjee, Subordinate Judge, 4th Additional Court of Sylhet, dated 
10th January, 1931, affirming that of Babu Sudhir Chandra Dutta, Munsiff, 1st 
Court, Moulvi-Bazar, dated the 23rd November 1929. 

(1) (1932) 57 C. L. J. 115. 
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Dutta and others were entitled to get the rent. The leamed 
Munsiff beld that under the Will the plaintiff as well as the other 
persons alleged by the defendant became entitled to thé property 
after the death of the plaintiff's mother and in that view dismissed 
the plaintiff’s suit as being not maintainable at the instance of the 
plaintiff alone. The plaintiff thereupon preferred an appeal to the 
lower appellate Court. The learned Judge dismissed the appeal. 
Hence the present appeal by the plaintiff to this Court. 

The decision of this case really turns upon the construction of 
the Will of the late Dwip Chandra Dutta of which probate was 
taken in due course. The following are the relevant portions of 
the Will :— 

Para. I. In case I die sonless my wife Gunamoyee Dassy shall 
become the owner and possessor, in absolute right, of the rest of 
my properties moveable and immoveable excluding the lands men- 
tioned in the schedule having equal and same powers as myself and 
with full powers to make sale or gift of the same for valid reasons 
and abiding by the following provisions. Only she will not be com- 
petent to sell the; lands appertaining to my ancestral Khanabari 
to anybody other than a co-sharer. 

Para. III. If I die sonless my wife will have the power to adopt 
one or more sons and if she makes such adoption, such adopted son 
would be the full owner of the property left undisposed of by her 
along with the properties mentioned in the second and third 
schedules. l 

Para. IV. If my wife dies without making any adoption in the 
manner stated above my married daughter Srimati Anandamoyee 
Dassy and my unmarried daughters Srimati Swarnamoyee Dassy 
and Srimati Sarada Sundari Dassy and my nephews Sarat Chandra 
Dutta, Golak Chandra Dutta, Tarak Chandra Dutta, Ishan Chandra 
Dutta and Nabin Chandra Dutta will be entitled in equal shares 
to all the properties moveable and immoveable that would be left 
after the sales made by her, excluding therefrom the land mentioned 
in the schedule below. 

Admittedly the land in this suit is not included in any of the 
schedules given in the Will, and was not disposed of by the widow 
during her life-time. 


If upon a proper construction of the Will the widow got an 
absolute interest in the land in question, the plaintiff is entitled to 
a decree. If, on the other hand, the widow had a limited interest, 
the plaintiffs suit must fail for defect of party. The point for 
decision therefore is whether under the terms of the Will the widow 
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Gunamoyee got an absolute interest or only a limited interest. The 
words “having equal and same right as myself and shall be the 
owner and possessor in absolute right ” if not otherwise qualified 
would indicate the creation of an absolute interest. But'the words 
used in the same sentence, namely, “ with powers to make sale or 
gift for valid reasons ” would go to show that the object of the 
testator was to restrict the powers of transfer. Reading the first 
paragraph asa whole it seems to me that the intention of the 
testator was not to create an absolute interest in favour of the widow 
with unrestricted powers of transfer but to-enable her to enjoy the 
properties for her life with powers to alienate the same or portion 
thereof if there be any legal necessity for such alienation. This 
construction is supported further by the recitals in paragraphs 4 and 
5 quoted above. The Willis to be read as a whole and the intention 
of the testitor is to be gathered from all the terms of the Willtaken 
together. It was contendel by the learned Advocate for the appel- 
lant that the restrictions put upon the power of the widow about 
transfers are repugnant to the real intention of the testator and are 
therefore void. I am unable to accept this contention. Paragraph 7 
of the Will must be read asa whole and reading the paragraph as a 
whole there cannot be any doubt that the testator had no intention 
of giving an absolute right to the widow. Ifthe contention of the 
appellant about the meaning of the first paragraph of the Will be 
accepted, the words (expressions about the restrictions on transfer 
and the other paragraphs quoted above) would become wholly 
meaningless. In my judgment the construction put upon the Will 
by the Courts below is correct and is justified by the terms of the 
Will taken as a whole. 


My attention was drawnto the decision of the Judicial Com- 


mittee in the case of Rui Biswanath Prosad Sing v. Rani Chandika 
Prosad Kumari (1) In that case there was no restriction on the 
donee’s power of transfer and there was nothing definite to the 
contrary inthe other terms of the Will to qualify the meaning of 
the expression indicating an absolute estate. Other cases were also 
‘cited both by the appellant and respondent but it is always danger- 
ous to construe in one way or other by the construction of more or 
less similar words ina different Will which was adopted by a Court 


in another case. The question in each case is what was the para-° 


mount intention of the testator as expressed in the Will taken asa 
whole. 
In my judgment the widow Gunamoyce Dassy took only a 


(1) (1932) 57 C. L. J. 115. 
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limited interest and after her death the plaintiff alone is not entitled 


to claim rent for the land in suit. 


The result therefore is that this appeal is dismissed but in view 
of the circumstances of this case I make no order as to costs. 


Leave to appeal under section 15 of the Letters Patent is 


refused. 


P. R 


Appeal dismissed. 


Before Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 


BIBHUTI.BHUSAN DATTA AND OTHERS 


D. 


ANADI NATH DUTTA AND OTHERS.* 


Limitation—Limitation Act (IX of 1908), Sec. 10, Sch, I. Arts. 49, 145—'Vest’ 


—Transfer of proprietary right—Deposit as security—Character of deposit, 

if altered—Demand and refusal—Sutt against heirs of original depository. 

Section 10 and Article 145 of Schedule I of the Limitation Act taken together, 
mean that trust property shall not be subject to any law of limitation, that no 


have. 


length of time shall bar an action to recover such property but that when trust 
property finds its way into the hands of an assignee for a valuable consideration, 
the ordinary law of limitation will apply and that the assignee shall have the 
same benefit asan ordinary purchaser of property, not trust property, would 


The word ‘vesting’ implies property in the subject matter and it is contrary 
to the ordinary accepted meaning of the the term ‘vesting’ to say that property 1s 


vested in person by reason merely of his having contro] over ıt. 


While thus merely placing the property in the possession or control ofa 
person does not amount to the vesting of the property in him, it cannot be that 
the word ‘vesting’ is to imply ‘ownership’ because a trustee cannot be the owner of ° 


the trust property. 


While transfer of proprietary rights is not intended, mere transference of 
management or control is not enough to satisfy the requirements of ‘vesting’ as 
contemplated by section 10 of the Limitation Act ; a right to call ior a transfer 


* Appeal from Original Decree No. 190 of 1990, against the decree of Babu 


Kshirod Ranjan Dhar, Additional Subordinate Judge of Burdwan, dated the, 20th 
June, 1930. 
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and to possess the property for the purposes of the trust and alsoa power to 
dispose of it according to the terms of the trust without reference to the owner 
are the essentials that constitute the ‘vesting’. 


Three brothers R, D and G lived in commensality as members of a joint 
family. They had G. P. notes of the face value of Rs. 33,000 as part of their 
joint family properties. G held the post of Dewan under the Burdwan Raj. In 
1305 (=1898) he put in as securities with the Raj for his service G. P. notes of 
the face value of Rs. 20,000 out of the aforesaid securities. In 1309 (= 1902) the 
brothers separated in mess. In 1311 (=1905) they had a partition of their pro- 
perties and as a result thereof, so far as the G. P. notes are concerned, they were 
divided into three shares. G., P. notes of the face value of Rs. 11,000 going to 
each of the two brothers D and G and tothe sons of R who had by that time 
died. R’s sons got the notes that were with the family, but D could not do so 


as the notes of his share formed a part of the security wh:ch G had lodged with. 


the Burdwan Raj. ‘In 1319 (=1912) G retired from service, but the notes remain- 
ed with the Raj. In October 1914 G died. Defendants Nos 1 and 2 were his sons 
and defendants Nos 3 and 4, his grandsons. The plaintiffs were the heirs of D, 
No. 1 being one of his two sons and No. 2 being the widow of the other. On 
the 27th February, 1922, the plaintiff No. 1 wrote to defendant No. 1 and 
demanded G. P. notes of the value of Rs. 11,000, which was refused by the latter 
on the tst March, 1922. On the 15t h-February, 1928 the plaintiffs instituted this 
suit for recovery of the said G. P. notes of Rs. 11,000 or, in default, the egui- 
valent money value thereof together with interest : 


Held, that the suit was not barred by limitation under Art. 145 Sch I of the 
Limitation Act. 


That section 10 and Art 49 of the Limitation Act did not apply. 

That there were no materials which would justify the Court in affirming with 
certainty thata return of the G.'P. notes in specie to the D’s estate after G’s 
service with the Burdwan Raj came toan end, was a purpose of the trust within 
the meaning of section 10 of the Limitation Act. 

Khaw Sim Tek v. Chuah Hoot (1) followed. 


That the suit against the heirs of the original depository came within Art. 145 
Sch. I ofthe Limitation Act. 


Krishnas wami v, Gopalachariar (a) followed. 

That whatever form of bailment this transaction might correspond it wasa 
transaction which, in the absence of a definition of ‘deposit’ or ‘depository’ in the 
Limitation Act, must be judged by the ordinary meaning of these words, as used 
in Sch. I. Art. 145 of the Limitation Act. 

Kishtappa Chetty v, Lakshmi Ammal (3) approved 


That the character of the transaction in so far as it was a deposit was not 
altered after demand and refusal and hence Art. 49 Sch. |. of the Limitation Act 
was inapplicable, 


(1) (1921) L, R. 49 1. A. 37 ; 26 C. W. N. 495. 
(2) A. I. R, 1925 Mad. 185. 


{3) (1923) 44 M. L. J. 431. 


593 


Civi. 


1933. 
QS 


Bibhuti Bhusan 
Duita 


v. 
Anadi Nath Dutta. 


— 


504 


4 


Civil. 


1933 

< 
Bibhuti Bhusan 

Dutta 


v. 
Anadi Nath Dutta. 


August, 23. 


THE CALCUTA LAW JOURNAL. [Von LVII. 


Kalyan Mal v. Kishan Chand (3) dssented from, 

Narmadabai v. Bhavanishankar (4) and cther cases followed. 

Article 145 Sch. I of the Limitation Act takes no notice of the termination of 
the bailment , 1t 1s concerned with the time when the deposit is made. 


Appeal by Defendants Nos. x to 3. 


Suit for recovery of Government Promissory notes or their 
equivalents in money. 


The material facts appear from the judgment. 


Messrs. Rupendra Kumar Mitter and Mahendra Kumar Ghose 
for the Appellants. 


Messrs. Santosh Kumar Bose and Dwijendra Nath Dutt for the 
` Plaintiffs Respondents. 


Mr. Surya Kumar Aich for the Deputy Registrar. 


The judgment of the Court was as follows: 


The facts of the case may be stated quite shortly. Three 
brothers Rajendra, Debendra and Gobendra lived in commansality 
as members of a joint family. They had G. P. notes of the face 
value of Rs. 33,000 a3 part of their juint family properties. Gobendra 
held the post of Dewan under the Burdwan Raj. In 1305 (=,1898) 
he put in as securities with the Raj for his service G. P. notes of 
the face value of Rs. 20,000 out of the aforesaid securities. In 
1309 (= 1902) the brothers separated in mess. In 1311 (= 1905) 
they had a partition of their properties and as a result thereof, so far 
as the G. P. notes are concerned, they were divided into three 
shares. (G. P. notes of the face value of Rs. 11,000 going to each of 
the two brothers, Debendra and Gobendra and to the sons of 
Rajendra who had by that time died. KRajendra’s sons got the notes 
that were with the family, but Debendra could not do so as :the 
notes of his share formed a part of the security which Gobendra 
had lodged with the Burdwan Raj, as already stated. In 1319 
(1912) Gobendra retired from service, but the notes remained 
with the Raj. In October 1914 Gobendra died. The defendants 
Nos. 1 and 2 are his sons and the defendants Nos. 3 and 4, his 
grandsons. The plaintiffs are the heirs of Debendra, No. 1 being 
one of his two sons and No. z being the widow of the other. They 
instituted this suit to recover the said G. P. notes of Rs, 11,000 or, 
in default, the equivalent money value thereof together with interest. 
The Subordinate Judge, made a decree in favour of the plaintiffs 

(1) (1919) I. L. R. 41 All. 643. 
(2) (1902) I, L. R. 26 Bom. 430 
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ordering the defendants to return the securities within a week, failing 
which the plaintiffs were to recover Rs. 14 thousand and odd 
representing the value of the securities and the interest thereon, 
together with interest gendente lite. The defendants Nos. 1 to 3 
have then appealed, and the defendant No. 4, as respondent, has 
supported them. 

Apart from one other point that was sought to be raised on 
behalf of tte appellants, but which we have not allowed asit was 
not raised in the Court below and involves investigation of facts, the 
only ground on which the decree of the Court below has been 
assailed is the ground of limitation. This contention was overruled 
by the Court below in the view that the case comes either under 
Section 10 or under Article 145 of the Limitation Act. The appel- 
lants’ contention is that neither Section ro nor Article 145 applies, 
and that the case is governed by Article 49. 

To deal with the question, a few more facts have to be stated. 
After Gobendra’s death, the defendants in 1915 applied for and 
obtained a succession certificate wherein the G. P. notes of the face 
value of Rs. 20,000 were shown as debts which they were entitled 
to collect, and thereafter within a short time, but the date does not 
appear, they withdrew the same from the Burdwan Raj. On the 
agth February 1922, the plaintiff No. 1 wrote to the defendant 
No. 1. š 
“The, Government papers of the value of Rs. 11,000 are with 
you ; the interest thereon and the principal amount which are due 
to me should be paid in full within this month...........cccce0. if the 
principal and interest be not paid within this month, I shall have 
to sue for it within the month of Chaitra. ” 

On the rst March 1922 the defendant No. 1 replied :— 

“I have been surprised on receipt of your letter...........004 I do 
not admit that you will get from me Rs, rr,coo or any sum on 
account of Government paper or on any other account. I cannot 
understand why you have written to me inthat way? You know 
very well you never made over to me any money or any Government 
Paper, and that you have got nothing due from me............. a 

On the 21st November 1927 the plaintiffs by a letter, demanded 
from the defendants delivery of the promissory notes and interest 
asserting that their father Debendra had kept them with Gobendra 
and that the latter held them as Jimmadar and Trustee of Debendra. 
On the 15th February 1928 they instituted tbis suit. 

So far as Section 10 of the Limitation Act is concerned the Sub- 
ordinzte Judge has observed thus :— 
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“ Express trust or trust for a specific purpose within the meaning 
of Section ro may be inferred from the circumstances or the conduct 
of the parties and it isnot necessary that the trust should be proved 
by a written or oral declaration [vide Harihar Prosad v. Kesho 
Prosad (1)\. Here the specific purpose was security in the Raj 
estate. Gobendra was the trustee for the purpose.” 

Now, one of the most recognised definition of trust is that given 
by Lindley, M. R. in Williams v. Williams (2). He defines trust as 
“an equitable obligation to deal with property ina particular 
Wiyar . A trust is really nothing except a confidence 
reposed by one person in another, and enforceable in a Court of 
Equity.” Godefrey says—“ A trustee then is he, who, while holding 
legal ownership or possession of, or dominion over, the subject of 
the trust, is bound to allow beneficial enjoyment or usufruct of the 
property to be reaped by another, who is called the ‘ cestus gue 
trust’ or ‘ beneficiary °. A trustee, properly so called, must have 
property vested in bim or a right to call for a transfer of or to possess 
such property and there must bea person or persons for whom 
he holds or ought to hold, such property: Ae Barney (3).” 

So far as Section 10 is concerned and upon the facts of the 
present case, the words of that section that have to be specially 
regarded are “has become vested in trust”, “for any specific 
purpose”, and “ for the purpose of following in his or their hands 
such property or the proceeds thereof”. The expression “ has 
become vested in trust ” has received interpretations from the Cours 
which are not quite uniform. For our present purposes it is not 
necessary to discuss this conflict. The word ‘vesting’ implies pro- 
perty in the subject matter, and that it is contrary to the ordinary 
accepted meaning of the term ‘vesting’ to say that property is vested 
in persons by reason merely of their having control over it. Their 
Lordships of the Judicial Committes in the case of Vidya Varuthi v. 
Balusami (4), observed 

“ The language of Section ro gives the clue to the meaning and 
applicability of Article 134. It clearly shows that the article refers 
to cases of specific trust and relates to property conveyed in trust. ” 

From this it would seem to follow that the words “ vested in 
trust” in Section ro are equivalent to the words conveyed or 
bequeathed in trust. The section and the article taken together 


(1) 93 I. C. 454 (560). 

(2) [1897] 2 Ch. 18. 

(3) [1892] 2 Ch. 265. 

(4) (1921) L. R. 481 A, goa (215). 
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mean that trust property shall not be subject to any law of limitation, 
that no length of time shall bar an action to recover such property, 
but that when trust property finds its way into the hands of an 
assignee for valuable consideration, the ordinary law of limitation 
will apply and that the assignee shall have the same benefit as 
an ordinary purchaser of property, not trust property, would have. 


While thus merely placing the property in the possession or con- 
trol of a person does not amount to the vesting of the property in 
him, it cannot be that the word ‘vesting’ isto imply ‘ownership’, 
because a trustee cannot be the owner of the trust property. 
Markby, J. in the case of Kherodemoney Dossee v. Doorgamoney 
Dossee (1), speaking of a Hindu widow who was executrix under the 
Will of her husband, executed prior to the Hindu Wills Act, and 
dealing with Section 10 of the Limitation Act of 1871, observed, 
“ Possibly, as this is an Act which contains the law of limitation for 
all classes of persons, the word ‘vest’? may be used when speaking of 
a person standing in a fiduciary relation, not in the sense of ‘owned’, 
but in the sense of ‘held in possession’: at any rate I am not pre- 
pared to say that had the gift to the sons of Woodoy been vested, 
the residue of the testator’s property would not bave been vested 
inthe defendant Doorgamoney within the meaning of the word 
‘vested’ as used in Section ro of the Act.” Pigot J. in the Full 
Bench case of The Secretary of State for India in Council v. Guru 
Proshad Dhur (2), speaking of monies held by the Collector as 
surplus proceeds of a revenue sale said, “Possession with all the 
indicia of property in respect of them, so far as regards third persons, 
is had by the Government, I think this must be ‘vesting’ of this 
moveable property, within the meaning of the section............ The 
word ‘become’ seems to cover every possible manner in which the 
vesting could take place, ” f 


In our opinion, while transfer of proprietary rights is not intend- 
ed, mere transference of management or control is not enough to 
satisfy the requirements of ‘vesting’ as contemplated by Section ro ; 
a right to call for a transfer and to possess the property for the pur- 
poses of the tiust and also a power to dispose of it according to the 
terms of the trust without reference to the owner are the essentials 
that constitute the ‘vesting’. 


The expression “for any specific purpose” need not detain us 
long after the pronouncement of the Judicial Committee in the case 


(1) (1878) I. L. R. 4 Cale, 455 (468). 
(a) (1892) I, L. R, 20 Cale. 51 (67). 
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Dutta 


their Lordships’ opinion, be a purpose which is actually and speci- 
Anadi Nath Dutta. fically defined in the terms of the Will or the settle ment itself, or a 
~~ purpose which from the specific terms, can be certainly affirmed. ” 
Also in the aforesaid case their Lordships have said,— 
t'u The statement which was made in the authority of Balwant 
* Rao'v. Puran Mai (2) that the purpose of following the property in 
the hands of the trustees referred to at the end of Section ro must 
be the purpose of restoring it to the trust which is specified in the 
earlier part of the section, is, in their Lordships’ opinion, a sound 
and critical test by which to consider bak or not any particular 
trust is within the provisions of this section. ’ 
In applying Section 10 to the present case the following facts 
should be remembered. The G., P. notes stood in the name of 
Gobendra and presumably he held them asthe de facto head of the 
family and they were deposited withthe Burdwan Rajto serve as secu- 
tity for Gobendra’s service. The trust pleaded in the plaint was this: 
“The Government Promissory notes of the value of Rs. 11,000 
falling to the share of the plaintiff No. 1 were ear-marked and made 
over to and the same continued to remain as before in the custody 
of the father of the defendants Nos. 1 and 2.” The Subordinate 
Judge has found that the trust consisted in leaving the G. P- notes 
with Gobendra for a certain purpose namely that they were to serve 
as security deposit with Burdwan Raj for Gobendra’s service there. 
Assuming that the G. P. notes were vested in Gobendra for that 
specific purpose, the present suit is not for testoring the G. P. notes 
to that trust, which had been completed and was no longer capable 
of administration. On that ground alone, ifon no other, the suit 
would fall outside the scope of section rc. 
Mr. Basu was aware of this difficulty. He accordingly endea- 
voured to supplement the Judge’s finding by asserting that there 
was a condition that on Gobendra’s leaving the service the G. P. 
notes were to:be returned to Debendra orto Debendra’s estate. 
Such an understanding may not have been unlikely, but can it be 
said that such was one of the specific purposes of the trust? We 
think we must answer the question in the negative. There is no 
P deed nor any oral evidence as to what the conditions of the trust 
were, and it would be speculation, and not an inference from proved 


(1) (1921) L. R. 49 I. A. 37 ; 26 C. We N. 495. 
(2) (1883) I. L. R. 6 All. 1; L. R. 10 L A. go. 
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facts,—the transaction evidenced by the Toka papers Ex. 7 and 7a— 
to assume that a return of the G. P. notes in specie was an object of 
the trust that was created. For ought one knows if -the money had 
been set off or repaid in some other way the liability of Gobendra 
would’ have been equally extinguished. : We are unable to hold 
that there are any materials which would justify us in affirming 
With certainty that a return of the G. P. notes in specie to the 
Debendra’s estate. after Gobendra’s service with the Burdwan 
Raj came to an end was a purpose of the trust. 

In our judgment therefore section 10 of the Limitation Act 
cannot be applied to the suit. 

As regards the applicability of Art 145 which the Subordinate 
Judge was of opinion, in the alternative, was the article applicable, 
Mr. Mitter-has addressed to usa learned and weighty argument. 
He has argued that this article is not applicable but: Article 49 
is the correct article to apply. His reasons, with authorities.in 
support, may be summarised here :— 

Firstly. That article 145 is applicable to the particular class 


of bailment known to Roman Law under the name of depositum, 


which is a bailment of a specific thing to be kept for the bailor 
and returned when wanted as opposed to commodatum where a 
specific thing is lent to the bailee to be used by him and then 
returned, and both of which again are contrasted with mutuum 
where money or. things are given to be used and other things of 
the same nature and quality are to be returned instead. So in 
the case of deposit of money or other things which are not inten- 
ded to be kept but used the article is not applicable. [| Balakrishuudu 
v. Warayanasawmy (1); also Gangineni v. Gottipati (2)|. The 
contention is that Art. 49 is applicable to the present case, where 
the G. P. notes were made over to be used as security. 

Secondly, That even assuming that article 145 is applicable, 
after demand and refusal, such as there was in the present case, 
no fiduciary relationship between the depositor and the depositee 
could subsist, and that from that point of time, at any rate, article 
49 would apply. Kalyan Mal v. Kishen Chand (3). 

Thirdly. That the transaction was in the nature of a gratui- 
tous bailment, which. under the law is terminated by the death of 


the bailor or of the bailee [Vide S, 162 of the Contract Act]. For- 


this reason,-as also for the reason that ‘the wording of Article 145 


contemplates a suit against the depository: himself and not against: 


(1) (191) I. L. R. 37 Mad. 175. . @ (1969) LLR. 33 Mad, 56. i 
(3) (1919) I. L. R. 41 All, 643.‘ ` : : 
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his heirs or assigns that article cannot be applied in the present 
case ; and failing that article the mọre general article namely article 
49 should apply. l T ` 

The true nature of the transaction in the present case, in our 
opinion, was that the G. P. notes were to remain intact with the 
Burdwan Raj, and remain there as property which Gobendra had 
put in as security for his service, As between Debendra and 
Gobendra and at the point of time when the partition took place, 
and which is the point of time with which we are concerned, the 
understanding was, not that Gobendra would be defalcating or 
incurring liabilities in other ways—a supposition which cannot be 
made in the absence of any evidence to that effect,—but that on 
the termination of his service they or their substitute would come 
back intact to Debendra. The parties noted down inthe Toke 
papers Exs. 7 and 7a that the G. P. notes were in deposit in the 
Rajbati and at the same time Debendra gave a receipt acknowledg- 
ing that he had received them. This fiction of taking and 
giving again was resorted to to make the transaciton complete 
as a deposit with Gobendra. To whatever form of bailment 
this transaction might correspond it was a transaction which 
in the absence of a definition of ‘deposit’ or ‘depositary’ in 
the Limitation Act, must be judged by the ordinary dictionary 
meaning of these words. We entirely agree in the observations of 
Schwabe, C. J. in the case of Ktshtappa Chetty v Lakshmi Ammal 
(1), as to the meaning of this article. He said,— 

“I cannot believe that it was the intention of the framers of 
that statute that the various District Munsifs throughout India or 
other Subordinate Judges who have to administer the law:should have 
to study either Coggs v. Bernard (2) or the Roman Law in order 
to ascertain what is the true meaning of Aiticle 145. I think they 
meant to use simple and plain language, and they used the word 
depository; and, in using that word they meant simply to say that, 
where one man’s property was handed by that man to another, ` 
he became a depository of it, unless of course, there was some- 
thing in the terms of that handing over which would prevent his 
being treated as a person with whom it was deposited at all.,” 

Taken in this broad sense a deposit would include a commoda- 
tum, or the lending gratis to be used by the bailee which is one 
of the kinds of bailment in Roman Law and one of the six kinds 
of bailment-in Coggs v. Bernard (2). In Story’s classification of 


G) (1923) 44 M..L.J 431. : 4 
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bailments into three heads it would come under the head of the 
second class, namely transaction “in the nature .of a trust for the 
benefit of the bailee, including gratuitous loans for use.” Indeed 
Story i in his Bailments Chapter II, treats loans of moveables with 
permission to use under the head of Deposit, the essence of a contract 
of deposit being the delivery of the thing. Maclean, C. J. in the 
case Of Administratar—General v. Krishto Kamini Dassee (1), 
observed, “ It is often not an easy matter to say whether any parti- 
tular transaction constitutes a deposit or a loan for use.” The 
learned Chief Justice pointed out that where the thing lent is not 
cash such difficulty is not generally felt. In that case the suit was 
for recovery of Government securities or their equivalent in money 
deposit by the plaintifs predecessor, it being intended that the 
depository should hold the securities on account of the plaintiff 
subject to the right of dealing with them by sale or pledge should 
necessity arise. Sale, J. had held that it was immaterial whether 
the transaction was regarded as one of deposit or of loan because 
in either case the article applicable would be Art. 145 [See 
Krishio Kamini Dassi v. Administrator General (2)|. The decision 
was upheld on appeal by Maclean, C. J. and Stevens, J., it being 
held that the defendant might fairly be regarded as a depository 
of the notes within the meaning of Article 145, Hill, J. dissented, 
holding that an essential characteristic of a deposit properly so 
called is that the thing deposited should not be used by the depo- 
sitee and his liability is to return in specie the very thing deposited 
when his right to retain it has determined the general property in 
the subject matter of the deposit remaining meanwhile in 
the depositor.” In Zala Gobind Prasad v. Chairman of Patna 
Municipality (3), it awas held by this Court that although the word 
‘deposit’ ordinarily implies the deposit of specific property return- 
able in specie, it has a wider meaning. Even upon the definition 
given by Hill, J. the present case, in our opinion, would satisfy the 
requirements of a deposit for it was not open to Gobendra to 
destroy the securities but only, if need be, to be substituted by 
such fresh securities as the authorities might choose to issue. 
We are of opinion therefore that the first contention should 

As regards the second contention we must dissent from the 
view propounded therein. We are supported in the view we take 


by a long ‘series of decisions of all the Courts, e.g. Warmadatai v. ` 


(1) (1909) 1. L. Re 31 Cale, 519s (2) (1603) 7C. W. N. 476. 
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aed Bhavanishanhar (1); Gangineni v, Gattipati (2); Gangakari v. 

1933- Nabin Chandra (3) ; Pramatha v. Pradyumno (4); Ma Shwe v, Ma 
Bibhuti Bhusan Saw (5). | - 

pus . As regards the third dantenos if the idea of a gratuitous bail- 
Anadi Nath Dutta, ment under the Contract Act is to be imported into the Limitation 

pii Act it cannot be gainsaid that by, virtue of Section .162 of the 


Contract Act the bailment, must on the death of Gobendra, have 
come to an end. But as we read the provisions contained in 
Article 148 of the Limitation Act it takes no notice of the termina- 
tion of the bailment: what, it ‘is concerned with is the time when 
the deposit was made. 


But the -question which presents to us greater difficulty i is the 
question whether the suit as against the defendants who were not 
themselves the actual depositories but are only the heirs of the 
depository, is a suit within the meaning of Article 145. The only 
authority of this Court directly bearing on this question is the case 
of Promotho v. Pradyamno (6) in which it was held that on the death 
of a depository his heirs may be regarded as involuntary bailees. 
We find it very difficult to agree in this view. Involuntary bail- 
ment as we find in text books is a very different thing. Story in 
his book on Bailments, para 44, says— 


“There is another class of deposits, which may properly be 
called involuntary, as contradistinguished from necessary and volun- 
tary inasmuch as each of the latter presupposes some act of the 
depositor, whereas involuntary deposits may be without the assent, 
or even knowledge of the depositor, Thus for example, where 
timber, floating in a river, is by a great flood or freshet thrown 
upon the land of another‘person, and is there left by the subsidence 
of the stream, it may properly be called an involuntary deposit. 

In pata 83a, Story gives other such instances,—-e.g. goods coming 
upon one’s land by the act or negligence of their owner, trees thrown 
by the wind on the land of a stranger, fruits falling upon anothers 
land: by force of wind or like causes. Rights and liabilities of , 
parties in respect of involuntary deposits or of finders of goods whom 
Story deals with under the head of quasi-deposits stand, in our 
judgment upon a very different footing from those of the heirs of 
a bailee or depository. 

In our judgment, however, the Limitation Act does not take 
ahy notice of the termination of the contract of bailment, and 

' 4r) (1902) L L. R. 26 Bom. 430. (2) (1909) L L.R. 33 Mad. 56. 

(3) (1915) 20 C. W. N. 232. (4) (igar) 26C. W. N. 772. | 

(5) L L. R. 6 Ran. 309. (6) (1921) 26 C. W. N. 772 (779). 
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omitting all reference to bailment has used the word depository 
With the object of relying upon the act of deposit as the starting 
point of limitation. Loan for use, no doubt, isa form of bailment 
without regard to gratuitous bailment. By the death of the bailee 
the bailment comes to an end. But the character of the transaction 
in so far as it was a deposit is not altered, and the person in whose 
hands the thing deposited comes, if it does by virtue of his suceed- 
ing to the estate of the original depository, becomes a depository 
all the same. Though we do not agree with all that has been said 
in the case of Xrisknaswami v. Gopalachariar (1) on this point, 
we agree with that decision, for the reasons we have just given, in 
so far as it has held that a suit against the heirs of an original 
depository does come within Article 145. : - 
The above being our view on the question of limitation, we 


order that the appeal be dismissed with costs. 6 
ALT. AL. Appeal dismissed. 


' (1) A.I. R. (1925) Mad. 185. 
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ad koc* the position of the purchaser of the charity estate is that he takes subject 
to the obligation of showing that the sale was beneficial to the charity and justi- 
fied by the circumstances. A 

Per Curiam : No competent attorney would be likely tarallow his client as a 
purchaser of a trust property to put himself into the position of having to take 


“the risk that at sometime or other he might be called upon to show that the 


Purchase made by him was beneficial to “the charity whose trustees were the 
vendors to him 

Per Costello, ¥.: The authority of charity trustees to sell charity lands 
must be conferred upon them by virtue of relevant provisions in a ‘scheme’ legally 
established under sanction of the Court or else by an order obtaining from the 
Court in the exercise of jurisdiction of a nature analogous to the jurisdiction of 
the Court of Chancery in England. 

Appeal by the Defendant. 

‘Suit for refund of earnest money and costs agreed to be paid 
under an agreement of sale dated 21st April with interest thereon 
by way of damages, 

The material facts a ppear from the following judgment of 

AK.Roy, J:—The plaintiff in this case sues for a decree for the 
sum of Rs 1, 143-9 as- o p. being the amount of the earnest money 
and costs agreed to be refunded and paid under an Agreement of 
Sale dated 21st April 1931 with interest thereon by way of dama- 
ges. By an agreement in writing made on the 21st April 1931 the 
plaintiff agreed to purchase and the defandant to sell premises No. 
6, Temple Street in the town of Calcutta free from encumbrances 
at or for the price of Rs 73,000 subject to the approval of the title 
thereof by the purchaser’s Solicitors Messrs. G. C. Chunder & Co, 
On the same day thé plaintiff paid to the defendant the sum of 
Rs 1, oor by way of earnest or in part payment of the purchase 
money. By the memorandum of Agreement the defendant agreed 
to make out a good title to the premises to the reasonable requi- 
sitions of the purchaser’s Solicitors and it was provided that in case 
the title be not approved of by the purchaser’s Solicitors the ven- 
dor shall on demand refund to the purchaser the earnest money 
and shall pay the costs of and incidental to the investigation of the 
title and of the agreement not exceeding Rs 80 in the aggregate. 
The premises agreed to be sold were said to comprise an area of 
1 Bigha 11 Cottahs of land and had been purchased by the defen- 


. dant on the 30th September 1918 from the then Governors of the 


Mayo Hospital. After the agreement, the defendant duly delivered 
or caused to be delivered to the plaintiff’s Solicitors the title deeds 
relating to the property. 

Thereafter the plaintifs Solicitors on the 28th April 1931 wrote 


* Meaning for this purpose, —Rep, 
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to the defendant a letter in which they pointed out that the docu- ` 
ments of title showed purchase of three parcels of land of thè area 
of ro Cottahs 4 Ch, 3 Cottahs 4 Ch. and 13 Cottahs 4 Ch. and 
that there were two Pottahs in respect of 1 Bigha 8 Chittacks of 
land and 5 Bighas 16 Cottahs and 12 Chittacks of land and they 
asked the defendant to arrange for production of title deeds rela- 
ting to the acquisition of title by the Governors of the Mayo Hospi- 
tal to the entirety of premises No. 6, Temple Street or to arrange 
for verifying those portions covered by the documents with the 
portions agreed to be sold by the defendant. They further asked 
for production of any document showing the authority of the 
Governors of the Hospital to convey the property to the defendant. 
By that letter, enquiry was also made as to the amount of indeb- 
tedness of the defendant to the Allahabad Bank to whom the pro- 
perty had been mortgaged, as to the manner in which the balance of 
the purchase money remaining after payment of the Bank claim 
would be employed, as to whether the property was purchased by 
the defendant out of or with the aid of the joint family ancestral 
funds or out of the defendant’s own separate funds and also as to 
who the members of the defendant’s joint family were on the goth 
September 1918 and the present members thereof. A copy of that 
letter was sent to Mr. Hem Chandra De, the Solicitor acting for 
the defendant. On the znd June Mr. De replied to the letter of 
the 28th April. Regarding production of documents to show the 
. title of the Governors of the Mayo Hospital to the rest of the land 
covered by the two Pottahs granted to them Mr. De pointed out 
that since the dates of the Pottahs (from January 1844) the 
Governors were in possession and he expressed his client’s inability 
to procure the documents prior to the said Pottahs, With regard 
to the authority of the Governors to convey the property to the 
defendant, Mr. De wrote that by a resolution of thé Governors of 
the Mayo Native Hospital dated the zand April 31918 the said 
Governors accorded their approval to the sale to Messrs. Labchand 
Motichand for Rs. 70,000 and Messrs. Labchand Motichand got 
the conveyance in favour of their nominee, the defendant. A copy 
of the resolution was sent to Mr. De. He also informed the plain- 
'tif’s Solicitors that the claim of the Allahabad Bank was less than 
the amount of the purchase money and would be paid out of 
the purchase money and that the.balance of the consideration 
money would be invested in the family business. With regard to 
the other enquiries made in the letter of the 28th April 1931 Mr. 
De wrote that the property was putchased out of the funds of the 
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joint family business which was ancestral and he gave all the 
information asked for as to the members of the joint family. On 
the 8th June Messrs. G. C. Chunder & Co. wrote to Mr. De, that 
his answers with regard to the authority of the Governors to sell 
the property were not convincing and they went onto say, “The 
Governors of the Hospital were in the position of Trustees of a 
public charitable trust and in the absence of an express authority 
to sell they cannot by their own resolution invoke such authority. 
Unless such authority is satisfactorily proved we shall not bein 
a position to accept the title’. To that letter Mr. De wrote in 
reply on the 22nd June that the property was “vested in the 
Governors with right of disposal and as such the sanction of the 
local Government was unnecessary. Had it not been so it would 
have been extremely unlikely that responsible personages like the 
Metropolitan of Calcutta, the Chief Justice and Judges of the 
High Court and others would have participated in the sale”. On 
the a5th. June the plaintiffs Solicitors wrote :-—“We regret we are 
not in the absence of documentary evidence prepared to accept the 
assertion that the property vested in the Governors with right of 
disposal. The mere fact that personages like the Metropolitan 
of Calcutta, the Chief Justice and the Judges of the High Court 
tad participated in the sale is not proof of title of the Governors 
to sell the property in the absence of authority conferred on them 
by the original trust or by an Order of Court. Unless we are 
satisfied on this point it would be useless to pursue the matter 
further. We do therefore refrain from addressing you on your 
other answers to our requisitions.” On the 26th June Mr. De 
wrote in reply to Messrs. G. C. Chunder & Co’s letter of the 25th 
June that their assumption that there was a Trust Deed or that 
the Governors were Trustees was not warrantable, that enquiries 
have been made on the point and that no trace or mention ofa 
Deed of Trust could be found anywhere. He added :—‘The land 
was purchased in the names of the Governors who after long and 
continued possession disposed of portions of it and otherwise dealt 
with the same as absolute proprietors. Your demand for production 
of documentary evidence of a state of affairs which does not exist is. 
more than can reasonably be expected to be met by my client.” 
Mr. De, further suggested that “the opinion of a competent Counsel 
may be obtained on a case prepared by us jointly on the under- 
Standing that the party against whom such opinion will go will 
bear the expense”. On the and July Messrs. G. C. Chunder & 
Co. wrote to Mr. De as follows :—The previous documents of 
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title showed that at least some portion of the land comprised in the 
Native Mayo Hospital has been purchased by tbe gentleman named 
in the conveyance upon trust for the Hospital. “With regard to 
the rest of the land there are no purchase deeds, It is true that 
there are no Trust Deeds and it is equally true that there are no 
documents vesting the property in your clients the vendors. The 
statements made by you that the land was purchased in the name 
ofthe Governors is not warranted by the documents produced 
and a mere statement that the Governors dealt with the property 
as absolute proprietors does not establish any title in the Govern- 
ors. Considering the circumstances of the case our client has 
been advised that the requisitions: made by us in the previous 
correspondence are not only reasonable but proper. Our client 
is not prepared to accept the title and he thinks it would be useless 
to seek Counsel’s opinion on a matter so obvious.” There was 
no reply to the letter of the and July and on the roth July the 
plaintifi’s Solicitors wrote to Mr. De: “We beg to draw your atten- 
tion to our letter of the 2nd instant. We shall be obliged by your 
requesting your client to return to us the earnest money paid 
together with the cost as provided in the agreement for sale”. 
On the 16th July Mr. De wrote in reply to Messrs. G. C. Chunder 
& Co.’s lelters of the znd and roth July saying that his client 
maintained that he had made out a good and marketable title 
that his client was not prepared to accept the views expressed by 
Messrs. G. C. Chunder & Co. which appeared to be unreasonable 
and that his client could not see his way to comply with the re- 
quest contained in the letters of the znd and roth July, unless he 
was advised to do so. On the sth September Messrs. G. C. 
Chunder & Co. wrote inviting Mr. De’s early attention to their 
letter of the roth July and saying that they would be obliged 
by his requesting his client to return .the earnest money 
together with costs as provided by the agreement for sale early 
next week. On the sith September, 1931, Mr. De wrote’ 
in reply saying that his client had instructed him to obtain 
the opinion of Counsel regarding his client’s position in the 
matter and that he would address the plaintiffs solicitors further 
regarding their demand for the refund of the earnest money as soon 
as he obtained such opinion, On the 11th September Messrs. G. 
C. Chunder & Co, wrote that their client was not at all concerned 
as to whether Mr. Des client obtained Counsel’s opinion or not 
and requesting him to return the earnest money together with the 
agreed amount of costs within 24 hours, On the goth November 
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Messrs. G. C. Chunder & Co. intimated to Mr. De that their instruc- 
tions were peremptory to file a suit without further reference, and 
on the 5th January 1932 tbis suit was filed. On the 1rth January 
1932 Mr. De who was presumably not aware of tbe institution of 
the suit wrote adverting to the previous correspondence on the 
subject that his client had been advised that he had made outa 
good title to the premises. He went on to say :—“ Assuming as you 
are pleased to contend, that the Governors of the Native Mayo 
Hospital (who were my client’s vendors) had not the power to sell 
to my client, the defect in title caused by the absence of such power 
had been cured by the lapse of time by virtue of Article 134 of 
the Indian Limitation Act the purchase being more than 12 years 
ago. Inthe circumstances, I am instructed to call upon your client 
to complete the purchase within a fortnight. ” On the rqth Janu- 
ary 1932 Messrs. G. C. Chunder & Co. informed Mr. De that their 
client had already filed a suit and it would be useless to prolong 
the correspondence on the subject. Onthe a3rd February 1932 
the defendant filed his written statement in which he denied that 
he failed to make out a good title as alleged by the plaintiff and 
denied the right of the plaintiff to recover the earnest money and 
costs or to claim interest thereon. He submitted that the suit is bad 
for nonjoinder of parties and alleged that the plaintiff was at all 
material times aware that the agreement for sale was entered into by 
the defendant as the Karta of a Mitakshara joint family for himself 
and on behalf of the other members thereof, f 

The following issues were submitted and accepted. 

x. Is the suit bad for non-joinder of parties ? 

2. Hasthe defendant failed to make outa good title to the 
reasonable requisitions of the plaintiff’s solicitors as alleged in 
paragraph 5 of the plaint ? 

3. Did the plaintiffs solicitors by their letter, dated and July 
1931 disapprove or reject the title? Was such disapproval or rejec- 
tion of title unreasonable ? | 

4. Is the plaintiff entitled to return of Rs. 7,007 “paid as earnest 
money ? 

g, Is the plaintiff saa to payment of any costs or interest as 
alleged in paragraphs 4 and 5 of plaint, and if so, how much ? 

6. What relief if any is the plaintiff entitled to ? 

On behalf of the plaintiff evidence has been given by R. C. Deb 
a member of the firm of Messrs, G. C. Chunder & Co, solicitors for 
the plaintif. He has stated that on the materials’ which were 
before him, .he did not approve the title nor was he prepared to do 
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‘so and he has given his reasons for not accepting the title of the 
defendant. Shortly stated his reasons were that he was not satisfied 
‘that the propeity in suit was vested in the Governors of the Mayo 
Hospital who had sold the property to the defendant on the 3oth 
September 1918 or that the Governors who were in the position of 
Trustees had the power or authority to sell. Further as it appeared 
from the answers to the enquiries made by him that the property 
had been purchased by the defendant out of the funds of an ances- 
tral joint family business and the defendant had six sons who were 
members of the joint family with him, it was apparent that the 
defendant had not the absolute title in himself to convey and Mr. 
Deb was not prepared to advise his client to take the property 
from the defendant in his capacity asthe Karta of a joint family 
with the risk of litigation. Mr. Deb however did not go into the 
question as to whether circumstances existed which might justify the 
defendant as the Karta of a joint family to sell the joint family pro- 
perty nor did he put forward the fact that the property belonged 
not to the defendant alone but to the joint family as a reason for 
disapproving the title. He stated that as he had not obtained con- 
clusive proof of the acquisition of title by the vendor he thought 
other questions were immaterial at that stage. He had reserved his 
tight to make further enquiries with regard to the joint family and 
the necessity for sale but in his evidence in Court he made it clear 
that as a Karta of a joint family could only sell in certain circum- 
stances he would not have advised his clients to complete the pur- 
chase taking the risk of litigation. Learned Counsel for the defen- 
dant cross-examined Mr. Deb at considerable length and though 
prior to the filing of the suit, the attitude taken up by the defen- 
dant’s Solicitor was that the Governors of the Mayo Hospital were 


not Trustees and therefore no question of authority on their part - 


as Trustees to sell arose at all, Counsel for the defendant conceded 
that the Governors were Trustees and in cross-examination proceed- 
ed to suggest to Mr. Deb that he had acted unreasonably in ask- 
ing for proof of authority on the part of the Governors to sell and 
that Mr. Deb should have known that under the law the Governors 
as Trustees could have sold the property even though they may 
not have had any express power given to them by'any Trust Deed 
or by an order of the Court if the sale was for the benefit of the 
Trust. He further suggested that before rejecting the title Mr. 
‘Deb should have tried to find out if the Governors who had sold 
.to the defendant could not have made out a good title to the pro- 
-perty. by adverse possession. Questions were also put to Mr, Deb 
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with a view to establish that he knew thatthe defendant had en- 
tered into an agreement as the Karta of a joint family consisting 
of himself and his sons. The defendant gave evidence on his own 
behalf. He seems to have been called for the purpose of proving 
that the property belonged to a joint family of which he was the 
Karta and that there was necessity for sale of the property. The 
defendant made the case that at the time of the execution of the 
agreement he had told Mr. Deb in answer to questions put to him 
that he was a Jainand an Oswal and was the Karta of a joint 
family consisting of himself and his children. Mr. Deb in his 
evidence denies that he put any question to the defendant as to 
his being a Karta and though Mr. Deb at one stage of his evidence 
stated that he had made an enquiry of the defendant as to whether 
he was a Jain or not, he later on corrected himself. I am not 
prepared to accept the evidence of the defendant in preference to 
that of Mr. Deb wherever there is conflict of testimony between 
them. It seems however fairly clear that from the very beginning 
Mr. Deb was alive to the fact that the defendant was a Mitakshara 
Hindu and that question would probably arise as to whether the 
property agreed to be sold was a joint family property purchased 
with ancestral funds and as to whether there was necessity for the 
sale. Dr. Sudhir Chandra Dutt, Resident Surgeon, Mayo Hos- 
pital was also called as a witness on behalf of the defendant. 
Counsel for the defendant closed his case after the evidence of 
the defendant had been concluded and had been addressing the 
Court for nearly three hours when he made an application to call 
this witness. Inspite of objection made by Counsel for the plaintiff, 
I allowed the evidence of this witness to be taken. Dr. Dutt stated 
that he did not know if there was any Trust Deed in existence 
with regard to the Mayo Hospital and produced the Annual Report 
for the year 1918 which contained the Rules under which the 
Hospital was governed in the year 1918. He also gave evidence 
to the effect that the Governors of the Mayo Hospital are elected 
by subscribers at their annual meeting. That concludes the oral 
evidence. The documentary evidence consists of the agreement 
in suit, an agreed brief of correspondence, and a further agreed 
brief containing copies of the documents of title which were placed 
before the plaintifi’s solicitors, besides the Rules of management of 
the Hospital current in 1918. 

The first point made by Mr. S, C. Roy in the course of an able 
argument on'behalf of the defendant was that by their letter of 
the’ 2nd July the plaintiff’s Solicitors had not rejected or dis- 
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approved the title of the defendant and that therefore the plaintiff 
could not maintain this suit. Mr. Roy contended that the letter 
was a mere expression of the opinion of the plaintiff himself and 
did not purport to express the opinion of his solicitors. I do not 
think there is any force in that contention. The letter of the znd 
July should be read along with the rest of the correspondence. 
On the 8th June the plaintiff’s solicitors had definitely stated that 
unless the authority of the Governors to sell was satisfactorily 
proved they would not be in a position to accept the title. Again 
on the 25th June the plaintiff’s solicitors had written that in the 
absence of documentary evidence they,were not prepared to accept 
the assertion that the property had vested in the Governors with 
right of disposal and that unless they were satisfied that the Gover 
nors had the right to sell the property it would be useless to 
proceed with the matter further. Then we have the letter of the 
2nd July and though that letter does in the last paragraph purport 
to say “our client is not prepared to accept the title” it is plain 
to my mind that the plaintiff’s “solicitors were expressing their own 
views and were intimating to the defendant’s solicitor that they 
had made up their minds that the title could not be approved by 
them. The letter of the znd July is followed by the letter of the 
roth July in which the plaintiffs solicitors asked for return of “the 
earnest money paid together with costs as provided in the agree- 
ment for sale” thereby making it clear that .in their opinion the 
clause which provided for the return of the earnest money “in 
case the title be not approved by the purchasers said solicitors” 
had come into operation. That the defendant’s solicitor Mr. De 
had no doubt that the plaintiff’s solicitors by their letter of the 
2nd July had rejected or disapproved the title is shown from his 
letter of the 16th July in which he refers to the letter of the plain- 
tiffs solicitors of the 2nd and roth July and says that he was “not 
prepared to accept the views expressed by your goodselves.” Mr. 
De seems to have clearly understood that in their letter of the 
and July the plaintiffs solicitors had been expressing their views, 
In the circumstances I hold that the plaintiffs solicitors by their 
letter dated and July, 1931, did disapprove of or reject the title of 
the defendant to the property. 

Mr. Roy has further argued that by the agreeement of the 21st 
April, 1931, the plaintiff was not given any higher rights than his 
ordinary rights under the law. He has submitted that on a proper 
construction of the agreement asa whole, all that was meant was 
that the title had to be investigated and approved of in the usual 
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way by the purchaser’s solicitors. He has referred me to all the 
“cases both Indian and English which may have a possible bearing . 
on the construction of the agreement in suit ani relying on the 
observation of Lord Cairns in Hussey ve Horne-Payne (1) has 
asked me to hold that any objection which the plaintiff's solicitors 
might make to the title would be subject to a decision by a proper 
Court, if the objection was not agreed to by the defendant’s 
solicitors. Learned Counsel on behalf of the plaintiff contended 
that the decision of the plaintiff’s solicitors was conclusive on the 
question as to whether the title should be accepted or not unless 
there was want of good faith or unless their objections were 
unreasonable and he relied onthe cases of Hudson v, Buck (2); 
Hussey v. Horne-Payne (3) ; Curtis Moffat Lid. v. Wheeler (4); 
Sreegopal Mullick v. Ram Churn Nuskur and another (5) ; Prontothe 
Nath Mukerjee v. W. P. Abro (6) and an unreported judgment of 
Mr. Justice Buckland in Suit No. 2148 of 1931 (S.J. Solomon v. 
Haji Mahameddin). Mr. Roy has asked me not to follow those 
cases and has submitted that the decisions in those cases are not 
correct. Iam unable to accede to Mr. Roy’s submissions. The 
language of the agreement “in suit is very similar to the language 
of the agreement in Svreegofal Mubick v. Ram Churn Nuskur 
and another (5), which is the leading case in this Court aad in 
my view the ratio decidendt of that case is fully applicable to the 
facts of this case. Inspite of Mr. Roy’s argument I can see no 
reason for not following the judgment of Mr, Justice Wilson in 
that case. That judgment has been followed by Mr. Justice 
Chaudhuri in Promotho Nath Mukerjeev. W. P. Abro (6) and Mr. - 
Justice Buckland in the unreported case of Solomon v. Maha- 
meddin. In his judgment in Sreegopal Mu lik v. Ram Churn 
Nuskur and another (5), Mr. Justice Wilson referred to and dis- 
cussed all the English cases including Hussey v. Horne-Payne (1) 
and came to the conclusion that he should follow the decision of 
the Court of Appéal in Hussey yv. Morne-Payne (3) until it was 
overruled. The judgment of the House of Lords affirmed the 
Judgment of the Court of Appeal but on otber grounds. Mr. 
Roy has contended that the judgment of the Ceurt of Appeal in 
Hussey v. Horne-Payne (3) was definitely overruled by the House 


(1) (1879) L. R. 4 A.C. 311. (2) (1877) L. R. 7 Ch. D. 683. 
(3) (1878) L R. 8 Ch. D. 670. 

(4) [1929] 2 Ch. D. 224. 

(5) (1882) I. L. R. 8 Calc. 156; 12 C. L, R. 152. 

(8) (1914) 18 C, W. N. 568. 
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of Lords and in support of his argument referred: me to a judg- 
ment of Pearson J. in adie v. Addison (1) in which that learned 
Judge had observed that the decision of the Court of Appeal in 
Hussey v, Horne-Payne (2) was overruled in the House of „Lords. 
On the other hand, Mangham J in Curtis Moffat Ltd., v. Wheller 
(3) seemed to think that the judgment of the Court of Appeal 
was not overruled and that Lord Cairns did no more than express 
doubts as to the correctness of the opinion of the Court of 
Appeal. I respectfully agree with the views of Mangham J. But 
whether Lord Cairns did overrule the judgment of the Court of 
Appeal or not, it seems to me the observations of Lord Cairns 
should not affect a case where the parties had agreed that the 
title should be subject to the decision of named Solicitors in whom 
both parties were supposed to have confidence. In Hussey v. 
fforne-Payne (4) Lord Cairns had emphasised the fact that there 
was no appointment of a named Solicitor in whom both parties 
‘might be supposed to have confidence. It has been argued by 
‘Mr. Roy that even if I were to follow the law laid down in this 
Court in Sreegopal Mullick v. Ram Charan Nuskur and another 
(5) and Promotho Nath Mukerjeev. W. P. Abro (6), 1 should hold 
on the facts of the case that the rejection of title by Messrs. 
G. C. Chunder & Co., as also the requisitions made by them were 
unreasonable. In answer to me, Mr. Roy definitely said he did 
not make the case that the Solicitors acted malafide. Now was 
the rejection of title unreasonable? In my opinion clearly it was 
not. I have to consider the matter on the materials which were 
before the Solicitors at the time when they rejected or disapproved 
of the title. I have already referred to the letters which had 
passed between the plaintiff’s Solicitors and Mr. De on behalf 
of the defendant and also to the evidence of Mr. R. C. Deb. I 
do not think that the requisitions made by the plaintiff’s Solicitors 
on the documents before them were at all unreasonable and there 
is no question that the defendant’s Solicitcr Mr. De did ‘not meet 
the requirements of the plaintiff’s Solicitors. Counsel for the 
defendant argued that the plaintiff's. Solicitors acted unreasonably 
in requesting the defendant to satisfy them that the Governor had 
authority to sell and submitted that the only requisition the Soli- 


(1) §2 L. J. Ch. 80. 

(2) (1878) L. R. 8 Ch. D. 670» 

(3) [1929] 2 Ch, 224 (234). (4) (1879) L. R. 4 Ay C, 311, 
(5) (1882) I. L. R. 8 Calc. 856 p 12 C. L. R. 182, / 4 
(6) (1934) 18 C. W. N. 568. 
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citors could reasonably make was to 1equire proof that tke sale 
by the Goveinors in 1918 was in accordance with the provident 
administration of the Trust Estate, I do not think this is an 
argument which I ought to accept, particularly when it is borne 
in mind that while in Court Counsel for the defendant definitely 
made the case that the Goveinors of the Mayo Hospital were 


_ Trustees, Mr. De had taken up the attitude in the correspondence 


that they were not in the position of Trustees at all. In my view 
Messrs G. C. C hunder & Co., acted quite reasonably in requiring 
Mr. De to satisfy them ‘as to the authority of the Governors to 
sell to the defen dant in 1918. Again with regard to the question 
as to whether the Governors who sold in 1918, had acquired title 
to the entirety of the premises sold, the evidence on the docu- 
ments before the Solicitors could hardly be said to be satisfactory 
as it is not clear how the property in suit became at all vested 
in the Governors, who sold. Counsel for the defendant has 
argued that the Governors weie a body politic with a perpetual 
succession and therefore no question of devolution could arise 
but no such proposition was put before the Solicitors and I need 
not consid er this point. Counsel complained that the Solicitors 
had not considered the question as to whether the defendant could 
be said to have ac quired title by adverse possession. That was 
not the title which was put forward before the plaintiffs Solicitors 
and it was not till after suit that the suggestion was made that 
any defect in the defendants’ title caused by the want of authority 
of fhe Governors to sell the property had been cured by lapse 
of time by virtue of Anticle 134 of the Limitation Act. Iam 
unable to accede to Mr. S. C. Roy’s contentions and in my view 
the defendant failed to make out a good title to the reasonable 
requisitions of the plaintiffs Solicitors. It is not my province 
in this case to enquire into the question as to whether it is 
possible for the defen dant to make out a title to the property now 
or not. In my judgment on the plain language of the agreement 
and on the authorities there can be no doubt that once it is estab- 
lished that the title was not approved of by the purchaser’s Soli- 
citors and that they acted reasonably and danafide, as I hold they 
did, the plaintift is entitled to demand and obtain the refund of 
the purchase money and the amount agreed to be paid for costs 
of and incidental to the investigation of title and of the agreement. 
‘An issue was raised by thè defendant as to whether the suit 
was bad for non-joinder of parties. This was on the footing that 
the agreement was entered into by the defendant as the Karta of 


Vor. LVI] HIGH COURT. 


a joint family consisting of himself and his sons. It was 
suggested that the sons were necessary parties. I do not think 
they are. The agreement on the face of it purports to be by the 
defendant not as Karta but in his individual capacity. At afl 
events the agreement imposes an obligation on the defendant who 
had received the earnest money from the plaintiff to refund it in 
certain eventualities together with a sum of Rs, 80 and the plaintiff 
is clearly entitled to maintain a suit against the defendant without 
making the other members of his joint family parties to the suit. 

In addition to the claim made for the return of the earnest 
money of Rs. 1,001 and the payment of Rs. 80 as agreed costs, 
there was a claim for a sum of Rs. 62-9 as interest by way of 
damages. No argument was advanced by Counsel ‘on either side 
with regard to this claim for interest and I am not disposed to 
allow it, 

There will be a decree accordingly for the sums of Rs, roor 
and Rs. 80 making altogether Rs. 1,081 with costs. 

Against this decision, the Defendant appealed 

Messrs. S. C. Roy (Sr.) and H. NW. Sanyal for the Appellant, 

Messrs. S. M. Bose and S. B. Sinha for the Respondent. 

The following judgments were delivered : 


C. C. Ghose, A. C. J. :—This is an appeal against a decision of 
Mr. Justice Roy in the circumstances stated below — 


On the 21st April 1931 the present appellant Misrilal Raidani 
entered into an agreement with one Netai Chand Nandi for the sale 
to the latter of premises No.6 Temple Street in the town of 
Calcutta. The agreement. was reduced into writing and is printed 
on page 5 of the paper book. It was stated in the agreement that 
subject to the approval of title to the premises by the purchaser's 
solicitors Messrs. G. C. Chunder & Co. these premises were to be 
purchased by Netai Chand Nandi provided it was shown that the 
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fee simple in possession was free from incumbrances fora sum of 


Rs. 73,000. On the date of the agreement a sum of Rs. 1,001 was 
paid by way of earnest and in part payment of the purchase money 
to the vendor and the vendor agreed to deliver or cause to be 
delivered all the title deeds of the said premises to the purchaser’s 
solicitors within seven days from the date of the agreement and the 
sale and purchase was to be completed within six weeks from the 
date of delivery of the title deeds. The vendor agreed that sufficient 
time before the date fixed for completion to make out a good title 
to the premises to be sold to the reasonable requisitions of the pur- 
chaser’s solicitors was to be had. The agreement further provided 
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-that in case the title was not approved of by the purchaser's solicitors 
the vendor should, on demand, refund to the purchaser the earnest 
money and should also pay his costs of and incidental to the investi- 
gation of title—such costs, however, were not to exceed Rs. 80 in an 
aggregate. i 

What happened was this: the property to be sold was appa- 
rently in possession of the Governors of the Mayo Hospital. The 
property in question was sold to the present appellant Misrilal 
Raidani on the 30th September 1918 by means of a regular convey- 
ance from the Governors of the Mayo Hospital. On the 28th 
April 1931 Messrs. G. C. Chunder & Co. sent certain requisitions to 
the vendor (1) as to the authority of the Governors of the Mayo 
Hospital to convey the property as they did in September 1918 to 
Misrilal Raidani (2) as toa certain mortgage of the premises in 
question with the Allahabad Bank and (3) as to whether it was 
necessary that the members of the family of Misrilal Raidani the 
family being one governed by the Mitakshara School of Hindu Law 
should join and about certain other matters. The vendoyr’s soli- 
citor was Mr. Hem Chunder De anda copy of this letter contain- 
ing the requisitions was sent to Mr. De onthe 3oth April 1931. 
Mr. De was notin a position to answer the requisitions and he 
wrote in to say that he was communicating with Messrs. Sanderson 
& Co. who were the solicitors of the Governors of the Mayo 
Hospital and that as soon as he got the necessary information he 
would communicate again Nothing apparently was done in the 
matter of answering the requisitions between the 13th May 1931 
and the znd June 1931. On this last mentioned date Mr. De pur- 
ported,to answer Messrs. G. C. Chunder & Co.’s requisitions. On 
the 8th June 1931 Messrs. G. C. Chunder & Co. took up this posi- 
tion that the Governors of the Mayo Hospital were not ina posi- 
tion to sell without express authority and that such authority must 
be shown by the vendor’s solicitor. The lettterof the 8th of June 
is an important one and it will be found printed on page ros of the 

“paper book. In the course of their letter Messrs. G. C. Chunder 
& Co, observed as follows :—“ The Governors of the Hospital were 
in the position of trustees of a public charitable trust and, in the 
absence of an express authority to sell, they cannot by their own 
resolution invoke such authority, Unless such authority is satis- 
factorily proved we shall not be ina position to accept the title. ” 
This letter was replied to on the next day and the only point that 

“was made in that letter was that the Governors were satisfied that 
they did not require any sanction of the Government for the sale by 
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them of property in their possession or as belonging to the Mayo 
Hospital: On the 22nd June Mr. De—the solicitor on behalf of 
the vendor—wrote to say that the property in question, namely, pre- 
mises No. 6 Temple Street vested inthe Governors of the Mayo 
Hospital with right of disposal and as such the sanction of the local 
Government was unnecessary. It may be mentioned in passing that 
no one had raised any question of the necessity of sanction of the 
Local Government up to the present point. Mr. De went on to add 
“Had it not been so; it would have been extremely unlikely that 
responsible personages like the Metropolitan of Calcutta, the Chief 
Justice and Judges of the High Court and others would have parti- 
cipated in the sale ”. The only comment that is necessary on this 
statement is that it was an entirely fortuitous circumstances that the 
trustees of the Moyo Hospital happened to be, among others, the 
Metropolitan of Calcutta (obviously a mistake for the Metropolitan 
of India) and the Chief Justice of this Court ; but, in my opinion, 
no comfort whatsoever could be derived by the vendor from the 
circumstance that among the trustees were men of distinction like 
those referred to above. Messrs. G. C. Chunder & Co., replied to 
this letter on the 25th June and they pointed out. rightly enough 
that the mere fact that personages like the Metropolitan, the Chief 
Justice and other Judges had participated in the sale was no proof 
of title of the Governor of the Hospital to sell the property in the 
absence of authority conferred on them by the original trust or by 
an order of Court, This letter provoked a reply from Mr. De 
which is printed on page 113 of the paper book. Apparently 
nothing came out of the correspondence and finally on the 2nd July, 
193t Messrs. G. C. Chunder & Co. intimated that their client—the 
,purchaser—was not prepared to accept the title and in the circum- 
stancés the title was rejected. The title having been rejected there 
was some further correspondence on the demand of Messrs. G. C. 
Chunder & Co. that their client, the purchaser, should get back the 
amount of the earnest money. which he had paid a request which 
Was not complied with ; and finally on the 5th January 1932 the 


„present suit was filed by the purchaser asking for a refund ofthe’ 


earnest money which had been paid. 


527, 


CIVIL. 


1933. 

Serw 
Misrilal Raidani 
ve 
Notai Charid Nandis- 
C. Q Ghose, ACF, 


At the trial before Mr. Justice Roy the solicitor Mr. Deb who . 


had charge of this business in the firm of Messrs, G. C. Chunder 4: 


Co. gave evidence and was cross-examined at considerable length- by 
Mr. S: C. Roy.. The trend of the cross-examination,, as far as- one 
“can make out was that the reasonable requisitions of the solicitors 
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Civi had been met and that the solicitors in rejecting the title on the and 


£933; July 1931 had not acted in a reasonable and legal manner ; in other 
Misrilal Raidani Words, the suggestion was that the rejection by the solicitors on the 
and July 1931 was unreasonable and capricious and that inasmuch 
as it had been made clear to them that as there no trust deed was 
C. C.Ghose A.C.F. forthcoming and as the purchaser was not prepared in the circum- 
stances to accept the vendor’s statement nothing could be done and 
that the purchaser should have been content with the long posses- 
sion of the Governors of the Mayo Hospital of the property in 
question. Asa matter of fact, a small point was sought to be raised, 
namely, whether having regard to the fact that the conveyance in 
favour of the vendor was so far back as 1918, the purchaser should 
not have been content with accepting the possessory title of the 
vendor for this fairly long period from 1918 to 1931. It may be 
mentioned in passing that the possessory title of the vendor was not 
referred to in so many words in the correspondence until after the 
institution of the present suit. 
In addition to the evidence of the solicitor Mr. Deb there was 
also the evidence of the Resident Medical Officer—-Dr. Dutt of the 
Mayo Hospital ; but he was not able, as far as one can gather from 
his evidence, to show that there was a trust deed in existence 
requiring observance thereof by the Governors of the Mayo Hospital. 
Another point which was sought to be made out from the evidence 
ofthe Resident Medical Officer was that the exigencies of the 
Hospital required that this property should be sold and accordingly 
a resolution was adopted by the Governors who approved of the sale 
to the present vendor in 1918. In addition to this oral evidence a 
large mass of documentary evidence was produced showing how the 
property in question came to be acquired by the Governors of the 
Mayo Hospital. It is true that the acquisition was so far back as 
1825 and that a Potta from the Government was obtained in 1844. 
The conveyance in favour of the vendor dated some time in 1918 
was produced and in this state of the record it was conterided in the 
Court below as it has been contended before us that the circum- 
` e stances under which the solicitors came to reject the title to the 
premises in question showed that they acted in an unreasonable, 
non-legal and capricious manner. Mr. Justice Roy has come to 
. » certain definite findings of fact and one of the findings of fact which 
- isto be found on page 81 of the paper book is that in his opinion 
the solicitors for the purchaser had acted in a bona fide manner i. e, 
_ had not acted mala fide and had not acted ina capricious or arbi- 
trary manner in rejecting the title which they did on the 2nd July l 
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1931. Mr.S. C. Roy has contended that the present Bench was in 
the same position as the learned Judge in the Court below was and 
that if we found on an examination of the facts that the solicitors 
had acted capriciously in rejecting the title as they did on the and 
July 1931 the finding of fact arrived at by the learned Judge of the 
Court below would not stand in our way in reversing his judgment 
if we thought fit to do so. To a certain extent Mr. Roy’s contention 
may be accepted ; that is to say, he is entitled to ask us to canvass 
the whole question for ourselves and to require us to be satisfied 
that the rejection by the solicitors was not unreasonable. We have 
accordingly gone through the entire record; we have scanned and 
scrutinised the correspondence from April 1931 to 2nd July 1931 
and also the later correspondence even after the institution of the 
suitand we have perused the deposition of the solicitor Mr. Deb 
and such portions of the evidence of the Resident Medical Officer 
to which our attention has been drawn; but we are bound to say 
. that onan independent examination of the entire record our con- 
clusion isthe same as that of Mr. Justice Roy. In our opinion 
there was ample time between April and znd July 1931 for the 
vendor to take such steps as he might have been minded to satisfy 
the solicitors of the purchaser that a good and marketable title could 
be made out and that all the reasonable requisitions of the solicitors 
could be met. Nothing in this direction was done; and, as far as 
one can see, the solicitor for the vendor was engaged in prolonging 
the correspondence unnecessarily and without attending to the 
realities of the situation. 

From the very start the question of all other questions which 
attracted the attention‘of the solicitors for the purchaser was whether 
the Governors of the Mayo Hospital had the necessary authority or 
power to sell and, if so, to what was that power to betraced. No 
answer apparently was sought to be given; nor was it suggested at 
any time between the relevant dates that an attempt was going to be 
made to satisfy even a fastidious solicitor for the purchaser that” 
there was in reality no defect whatsoever in the title to the premises 
and that the defect, if any, was remediable and was going to be 
remedied by means of an application and an order thereon to and, 
from this Court. Nothing was done and, in the end, the solicitors 
found it incumbent upon themselves to state thatin the circum- 


Misrilal Raidani 
v 
Netai Chand Nandi. 


C.C. Ghose, AC.F. 


stances which had obtained they could not advise their client tó / 


accept the title and that, therefore, their client must reject the 
title. ý 
Itis said by Mr, Roy that the Governors as trustees of this, 
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charitable institution had authority to sell the premises if they 
thought.that such a course was rendered necessary by reason of 
what is described in the books as “ provident administration of the 
charity ”. Under certain circumstances trustees have the power to 
sell. property in their possession for “provident administration ” of 
a particular charity; but it is settled law that the purchaser takes the 
property subject to the obligation of showing tkat the sale was 
beneficial to the charity and justified by the circumstances. If the 
purchaser’s solicitors could advise the purchaser to take the pro- 
perty, the purchaser would have taken the property subject to the 
obligation of showing that the sale was beneficial to the charity and 
justified by the circumstances. One is entitled to ask whether the 
purchaser’s solicitors could, in view of the duty which they owed to 
their client, advise the purchaser to take on himself the obligation 
or onus of satisfying that the sale was beneficial to the charity and 
justified by the circumstances, No conscientious solicitor worth his 
salt would have taken upon himself the duty of advising his client 
to fake such property with such an onerous obligation resting on the 
purchaser. In that state of circumstances, speaking for. myself I 
have no hesitation in saying that the solicitors in the present case 
were abundantly justified in advising their client not to take upon 
himself the obligation referred to above and to content himself by 
rejecting the title. 

It is really unnecessary to go into the matter further and at 
greater length because I am satisfied from an examination of the 
material documents produced in this case and of the relevant 
correspondence that the reasonable requisitions of the salicitors 
not having been met there was no other course open to them but 
to. advise their client to reject the title. My conclusion, therefore, 
is that the solicitors had not acted capriciously or unreasonably 
or, to quote Mr. Roy’s words, in a non-legal manner and, there- 
fore, in my view, the purchaser was, in the cricumstances 
‘which had happened, entitled to ask for a refund of the earnest 
money. 

KA “Tbe result, therefore, is that in my opinion the judgment of 
Mr. Justice Roy must be affirmed and the appeal which had and 
a has no merits whatsoever must be dismissed with costs. In assess- 
h. ing the cosls of this appeal fees to two counsel on behalf of the 
“gespondent will be allowed. 
P ‘Costello, J.:—I agree that this speed must be dismissed. 
I think the learned Judge in the Court below was right in coming. 
ato the conclusion as he did that the solicitors for the purchaser 
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acted reasonably and bosajide and that, therefore, the plaintiff was Crvit: 
-entitled to demand and obtain refund of the earnest money and 1933. 


the amount ,provided in the agreement -for sale to be paid as Misrilal Raidanj 


costs incidental to the investigation of the title. ` Netai- Chand Nandi.: 
To my mind it is: quite clear that in the circumstances of this —— 
Costello, F. 


case no competent.and careful solicitor would have done other- 
wise than ‘advise the- purchaser that the title to’ these’ premises 
No. 6 Temple Street, was not a satisfactory one: and that on the 
ground that’ it had not been established that the -Governors of the 
Mayo ‘Hospital had proper authority to sell the land, as they 
did, in the year 1918 to the present appellant Misrilal Raidani, 
“The position appears to have been this:. The Mayo Hospital 
was established more than a century ago, that is to say, in the 
year 1792. It was then established under the title of “The 
‘Native Hospital.” Itis said by Mr. Roy that it has been ascer- . 
tained from Messrs. Sanderson & Co. the solicitors to the Hos- ` 
pital, that is governed by a governing body the members of which 
were and are elected from time to time by the subscribers to the 
fund of the institution subject to the approval of the Governor 
General in Council.. The-name of the institution was changed 
in the year-1872 to that of “Mayo Native Hospital” and it is 
now known simply-as the “ Mayo Hospital.” But there is no 
record that any trust was formally established by a deed or other- | 
wise and it is perfectly plain that no “scheme” was ever drawn 
up by any properly constituted authority. The position-of the 
Governors seems to be-to a large extent regulated by certain 
“rules” which provide for the management of the institution and 
the election of the Governors in the way I have mentioned. 

It is to be noted that there is no statutory enactment in this 
country dealing -with charitable trusts. Therefore, in order to 
ascertain what the position is itis necessary to have reference to 
the law as it was in England prior to the various statutes specially 
enacted for the control and! direction of charitable’ trusts. In. - 
England the law has been brought right up to date, if I may use ` 
the expression, in the Settled Land Act of 1925. By Section 29. 
of that Act it is provided that, for the purpose of that section, 
all land vested in trustees for charitable purposes shall be deemed 77. 
settled land, and the trustees are to have the powers conferred by. ’ 
the Act on a tenant for life and on the trustees of a settlement. ` - 

“That provision of course is for a very limited- purpose; and outside 4 
that the position is that unless they are acting under other statu- 
“ tory provisions authority or under the authority of the Chancery ' 
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Division or a schéme legally established or with the approval of 
the Charity Commissioners Charity trustees are prohibited from 
selling or charging any portion of their charity lands. It follows, 
I think, that in this country, as there is no enactment dealing with 
this matter and as there is no authority in India corresponding to the 
Charity Commission in England, the authority of Charity Trustees 
to sell charity lands must be conferred upon them by virtue of 
relevent provisions in a “ scheme” legally established under sanc- 
tion of the Court or else by an order obtaining from the Court in 
the exercise of jurisdiction of a nature analogous to the jurisdic- 
tion of the Courts of Chancery in England. 

Mr. Roy ielied on the case of Jn re: Masons Orphanage 
and London and North Wertern Railway Co. (1). The head note 
of that case runs as follows—‘A deed founding a-charity,and 
fully enrolled under 9 Geo. 2, C. 36, is not a scheme legally 
established within S. 29 of the Charitable Trust Amendment 
Act, 1855, and Trustees in whom the lands of the charity are 
vested cannot sell such lands under a power of sale contained 
in the deed, otherwise than with the authority of Parliament, 
or ofthe Court, or with the approval of the Charity Com- 
missioners.” That case, therefore, so far from’ being of any 
assistance to the appellant in the present instance operates to my 
mind in a contrary sense, because it shows that even if there had 
been a trust deed in existence that decd of itself might not have 
been sufficient to authorise the Trustees of the Hospital to dispose 
of any portion of the land held by them as such trustees. In 
order to have the necessary power to dispose of such property it 
would appear from this very case that there should either bea 
“ scheme ” containing a provision authorising the trustees to sell, 
mortgage or otherwise deal with the trust property or else they 
should come to Court and ask the Court to exercise its chancery 
jurisdiction and give sanction for a particular sale. In my 


‘opinion, unless there is either a “scheme” which in this country 


would have to be framed under the authority of the Court or 
sanction is obtained from the Court for a particular sale, the post 
tion then is as stated by my Lord the Acting Chief Justice. To 


: use the words of Mr. Justice Sterling in the case just referred to, 


“ Even when no express power of sale existed, a sale might be 


'- made of the charity estate, provided it were in accordance with a 
. provident administration of the estate for the benefit of the charity, 
- but the purchaser took subject to the obligation of showing that 


a 


(1) [1896] 1 Ch.s54. 
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the sale was beneficial to the charity and justified by the circum 
stances.” The, matter is dealt with in Dart on Vendors and 
Purchasers ‘as follows :—“ There -is -no. positive law. that property 
belonging to a charity shall be absolutely inalienable but when 
the dealing is with the trustees on “their own authority, the onus 
is thrown on the alienee and those-claiming under him of showing 
that the sale was beneficjal to the charity and, unless this can be 
done, the transaction will be‘ set aside.” “It follows that in the 
present instance, in the absence of a properly constituted scheme 
sanctioned by the Court and in the absence of an application to 
the Court for a sanction ad hoc the position of, the .purchaser 
would be as indicated by the passage. I have just quoted., Therefore 
‘no competent attorney would be likely -to allow his client asa 
purchaser to put himself into the position of having to take the 
risk that at some time or other he might be called upon to show 
‘that the purchase made by him was beneficial to the charity 
whose trustees were the vendors to him. It is not surprising 
therefore and indeed it was in my opinion reasonable and proper 
‘that the solicitors for the purchaser should, by the letter of the 
and July 193, finally have declined to proceed to completion of 
the sale, especially bearing in mind that although by their letter 
of the 25th of June 1937, they suggested to the vendor that he 
‘should put himself in order by applying to the Court, the vendor 
declined or at any rate neglected to take any such course. ~ 

The judgment of the learned Judge in the Court of first instance 
therefore is, in my opinion, correct. 

H. C. Dey: Attorney for the Appellant. 

G. C. Chunder & Co.: Attorneys for the Respondent. 


A. T. Me ' i Appeal dismissed 
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APPELLATE CIVIL. 


Before Mr, Justice R. E. Jackyand Mr. Justice K. C. Nag.. 


e 


SUDHANSUDHAR ROY AND OTHERS 
Us y 


SASADHAR ROY.* 


Suit, maintainability of—Civil Procedure Code (Act V of 1908), O. q1 R. 22: 
Cl. (3) —Absence of acknowledgment of nolice—Irregularity—Civil Procedure, 
- Code, O. 1 R 8, applicability of. 
Where the rights of the plaintiff are particularly affected, it is not necessary 
to come under O. 1 R. 8 of the Code of Civil Procedure, merely because he also 
claims the right on behalf of the public. i 


Order 1 Rule 8 of the Code of Civil Procedure does not forbid the plaintiff 
from sujng for enforcement of his own right but ‘merely says that if the plaintiff 
desires to sue on behalf of others, he must obtain permission of the Court. 


A suit was instituted for the opening of a pathway on the establishment of the 
right of the plaintiff and his men as well as the publ:c to pass along the disputed 
way against five persons. There was a compromise decree m a previous suit between 
the same parties. By this compromise the plaintiff gave up a portion of his land 
and secured the passage in the first place, for his own people through the land and 
incidentally for the public also. The present dispute was with regard to the same 


-pathway., The plaintiff’s case was that from the time of compromise he used the 


pathway but towards the end of Agrahayan 1334 (corresponding to December, 
1927) the defendants obstructed and stopped the pathway to the public as well as 
to the plaintiff by putting several bamboos across this pathway and by other 
acts. Ki 4 


The suit was decreed by the trial Court against defendants Nos, 1 to 4 but 
dismissed against defendant No. 5 on the ground that there was no cauge of action 
against him. On Appeal by the defendants Nos. Tto 4, the plaintiff filed a cross- 
objection as against the defendant No. 5 who was madea co-defendant and was 
also a respondent in the appeal. No notice of the cross-objection was served on 
defendant No. 5 as required under O, 41 R. 22 clause (3) of the Code of Cuil 
Procedure. The appeal was dismissed but the cross-objection was allowed. The 
lower appellate Court observed: * It 1s evident from the deposition of defendant 
No. 5 that he played arole in the obstruction of the passage and was interested 
in obliterating the passage. He was rightly made a party to the suit and the suit 
should have been decreed against him as well.” The appeal was contested by 
defendant No. 5. On appeal by the defendants . 


Held, that in the circumstances and in the interest of justice the appellate 


* Appeal from Appellate Decree No. 216 of 1932, against the decree of Babu 
Jitendra Nath Sen, Subordinate Judge, 1st Court, of Pabna, dated the 17th June, 
1931, modifying the decree of Babu Rajkumar Dutta, Munsiff, rst Court, at Pabna, 
dated the goth August, 1930. 


Vou. LVIII.] HIGH COURT. 


Court was justified in Na the crasseobjection against the defendant 
No, 5. g 

Bishun Churn Roy Chowdhry v. Fogendra Nath Roy (1) and Shib Chandra 
Kar v. A. C. Duleken (2) distinguished. 


That the omission of acknowledgment of notice from the party affected ie . 


such cross-objection was an irregularity and was no ground for disallowing the 
cross-objection, 


That it was not necessary for the plaintiff in this case to bring his suit under 
O. 1 R 8 of the Code of Civil Procedure. 

Kumarvelu Chettier v. T. P. Ramaswami Ayyar (3) followed, 

That of the Court below thought permission under O. 1 R. 8 was necessary; it 
was open to it to accord it in the course of the litigation. 

That the suit was not barred by the provisions of O. 1 R. 8 of the Code of 
Civil Procedure. - x ` 

Appeal by the Defendants. 


Messrs. Rupendra Kumar Mitter and Sudhansu Mauli Chow 
dhury for the Appellants. 


Mr. Jatindra Nath Sanyal for the Respondent. 
The judgment of the Court was as follows : 


Jack, J :—This appeal-has arisen out of a suit for the opening 
‘up of a pathway on the establishment of the right of the plaintiff 
and his men as well as the public to pass along the disputed way, 
There was a compromise decree in Title Suit No. 617 of r91q4 
between the same parties and in execution of that decree a Civil 
Court commissioner was appointed who gave delivery of posses- 
sion of the pathway according to that decree. The present dispute 
is with regard to the same pathway. The plaintifi’s case is that 
since then he used the pathway but towards the end of' Agrahayan 
“1334 the defendants obstructed and stopped the pathway to the 
public as well as to the plaintiff by putting several bamboo across 
this pathway at the north-western corner of the defendants’ tank 
as well as by extracting the bamboo pegs inserted by the side of 
the pathway by the Civil Court Commissioner. Hence this suit 
The suit was decreed by the trial Court against defendants Nos, 
1 to 4 but dismissed against the defendant No. 5 on the ground 
that there was no cause of action against him. On appeal by the 
defendants Nos. ‘x to 4, the plaintiff filed a cross-objection as 
against the defendant No. 5 who was made a co-defendant 
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‘and who was also a respondent in the appeal. The - appeal was 


dismissed in the lower appellate Court but the cross-objection was 


‘allowed and the suit was decreed on contest against the defendant 


No. 5 also. The present appeal is by the defendants. 
` In this appeal the points raised. are in the first place that ‘the 
cross-objection was incompetent as the circumstances did not 


justify the plaintiff in filing a cross-objection againt a co-respondent 


against whom his suit was originally dismissed; itis also urged 
that the cross-objection .was incompetent because no notice of the 


.cross-objection was served on the defendant No. 5 as required. 
under Order XLI ‘rule 22 clause 3 and that the cross-objection 
was incompetent because the decree was passed in the absence 


of the defendant No. 5. As regards the last point it is not correct, 
because we find that the suit was dismissed on contest against 
defendant No. 5 and also the appeal was decreed on contest against 


“him.” ` ha i 


As regards the question whether the Court was justified in 
admitting the cross-objection against the defendant No. 5, on-behalf 
of the appellants we: have been referred to the cases of Bishun 
Churn Roy Chowdhry v. Jogendra Nath Roy (1); Jadunandan 
Prosad Singh v. Koer Kaliyan Singh (2) and Shib Chandra Kar 
V. A. C. Dulcken (3). The first case was decided before the alteration 
‘Of. Order XLI, rule 22 by which the word ‘appellant’ in 
the old section was changed to ‘party who may be affected by 
„such objection’ in paragraph three of rule 22. In the third 
_case, viz, the case of Sib Chandra Kar (3) it has been laid 
down, that “a cross-objection by a respondent as against his co- 
pa should not be entertained under Order XLI, rule 
22 of the Code of. Civil Procedure, where the question raised there-¥ 
by is entirely distinct from and in no way related to the question 
in controversy in the appeal” ; and that case was decided against 
the cross-objector on the ground, as the learned Chief Justice 
‘Sanderson stated, that in his judgment the matters which were 
sought to be raised by the cross-objection had no relation to or 
connection with the question which was raised by the appeal, and 


_could not be said to be within the test which was laid down 


in the case of Jadunandan Prosad Sing (2), viz, “so connected 
that one. of .the parties ought not to be allowed to re-open 
matters so far as he is concerned without opportunity allowed, in 


(1) (1898) I. L. R. 26 Cale. 114. 
(a) (1911) 15 C. L. J. 62. 
(3) (1915) a8 C. L. J. 123, 
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the interest of justice to another to protect himself by urging his 
objections, even though they be directed; not against the appellant, 
but against a’ co-respondent”, In the present casé the finding of 
‘the lower appellate Court is: “Itis evident from the deposition 
of defendant No. 5 that he played a role in the obstruction of the 
‘passage and was interested in obliterating the passage. He was 
‘rightly made a party to the suit and the suit should have been 
‘decreed against him as well”. Inthe cross-objettion it was stated 
that’ the suit should have been decreed against the added defen- 
‘dant No. 5 who isa tenant of the other defendants-and was privy 
‘to their designs in obstructing the pathway. On: this“ finding it 
‘appears that the defendant No.’s was equally’ interested: with 'the 
other defendants in obstructing and that there was a common 
‘ground against him along with the: other defendants and therefore 
this is a case in which it is clear that the cross-objection ought to 
be allowed. i =i | 

On behalf of the respondent we have been referred inthis 
‘connection, to the case of Mathura Mohan Sha v. Ram Kumar 
Saka (1) and it is clear that on the findings’ of fact and in the 
interest of justice the cross-objection was rightly allowed. 

As‘regards notice it is true that under clause (3) of Order 
XLI, rule 22 the respondent’ should file with the cross-objection} 
a written acknowledgment of notice from the party who may-be 
affected by' such an objection. The record does not show-that 
any written acknowledgment was filed by the plaintiff in this case; 
‘But since the appeal was contested by the defendant No, 5 it*does 
not appear that there is any force in this objection: ' It-was an 
irregularity and we should not disallow the cross-objection merely 
‘because this rule had been observed. 

The next point raised on behalf of the appellants that’the suit 
was not brought under’ Order I rule 8, although- it was on behalf 
of the public. This point has been dealt with by both the’ Courts 
below. From the plaint it is clear that the suit was brought in 
the first place on behalf of the plaintiff and his own men who 
are particularly affected inasmuch as by the original compromise 
the plaintiff gave up a portion of his land and it was he whd 
secured this passage in the first place, for his own people through 
the land and incidentally for the public also. The latest authority 
in this connection is a decision of the Privy Council in the-casé 
of Kumaravelu'’ Chettier vy. T. P, Ramaswami Ayyar Gh ie 


I 
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-tbis case their Lordships of the Privy Council laid down- that 
“section 30 of the old Code corresponding to Order I, rule 8, is 
an. enabling enactment. It in no way debars a member of 
community, from maintaining a suitin his owniight, although the 
act complained of may also be injurious to the whole community”. 
‘That- case is authority for holding that where thetights of the 
plaintiff are particularly affected it is not necessary to come under 
Order I, rule 8, merely because he also claims the right on behalf 
of the public. Such is the case here. The plaintiff had taken 
the. trouble to have this way opened over a portion of his land 
as well as over the land of the defendants mainly for his own 
benefit, but it was agreed that the way could be used by the 
public. ; 

- It is true that in some cases it has been laid down that a suit 
of this nature is not maintainable if brought outside the provisions 
of Order I, rule 8, but it depends on the circumstances of the 
case. Where the case is brought merely on behalf of the public and 
the plaintiff has no special interest in the suit as distinct from the 
public; no doubt the suit would not be maintainable without the 
permission of the Court, under Order I, rule 8. 
| ‘In the present case had either of the Court below thought 
that such permission was necessary it could easily have been given 
during the course of the litigation. 

. For the respondent in this connection, the case of Baiju Lai 
Parbatia v. Bulak Lal Pathuk (1) has been referred to, in which 
it has heen laid down by Ameer Ali J. that “section 30 (corres- 
ponding to order I, rule 8 ir fact embodies a rule of 
convenience based on reason and good policy, but in my’ opinion it 
was not intended to take away, nor does it take away, any right”: 
The section does not.forbid the plaintiff from suing for enforcement 
of bis own. right but merely says that if the plaintiff desires 
to sue on behalf of others he must obtain permission of the Court. 
We think therefore that the suit is not barred by the provisions of 
Order I, rule 8. , 

_ The only other point raised was that there was ambiguity as 
to the exact location of the pathway desciibed by the plaintiff. 
The suit was however decreed in accordance with the original 
Solenama.. This objection was also made in the trial Court and 
there it was found that in Title Suit No. 617 of rgr4q this pathway 
was demarcated and a Commissioner measured the passage and 
the adjoining lands and the case map and the field-book which 


(1) (1837) 1. L. R. 24 Calc, 385. 
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were prepared were made parts of the compromise decree. ‘As 
the present suit relates to the same pathway all we need say in 
this connection, is that the Commissioner’s map, report and the 
book which were made paits of the compromise decree in Suit 
No. 617 of rorq be also treated as parts of the decree of the 
trial Court in the present suit as modified by the lower appellate 
Court, 

This appeal is accordingly dismissed with costs. 

Nag, J :—I agree. 


AT. M ; l Appeal dismissed, 


Before Mr. Justice S. N. Guha and Mr, Justice Charles, Bartley, 


HARIS CHANDRA CHOUDHURY 


s. 


NISHI KANTA NANDY AND OTHERS * 


1 < 
Suit, maintainability of —Suit for assessment of rent by purchaser in execution 
of decree—Decree, if rent decree—Decree obtained against some of the 


tenure-holde:s—Other tenure-holders not having nutified their succession to 


the landlord, not made parties in the sutt—Bengal Tenancy Act (VII A 
1885), Sec. 15. 


It is the duty of the persons who succeed toa tenure to give notice under 
section 15 of the Bengal Tenancy Act tothe landlord. The omission to notify 
has only the result that the person succeeding to the tenure is not entitled to 
recover by a suit or any other proceeding, any rent payable to him, by the sub- 
ordinate tenants; but it does rot affect his interest in the tenure in any other 
way. Hence it does not entitle the landlord to treat some of the heirs as repre- 
sentatives of the other tenants (who did not comply with the requirements of the 
section) in respect of the tenancy, and a decree obtained by him against them can- 
not be regarded as a rent decree, 


Appeal by the Plaintiff. i TEE 


* Appeal from Appellate Decree No. 744 of 1931, against the decree of Babu 
Sib Charan Sil, Subordinate Judge, 3rd Court of Dacea, dated the 6th November, 
1930, affirming that of Babu Bhuban Mohan Roy Chowdhury, Munsiff, and Court 
at Munshiganj. dated tne goth April} 1930. ` | 
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Suit for assessment of rent and for recovery of arrears of rent. 

The material facts appear from the judgment. 

Messrs. Jatindra Nath Sanyal, Probodh Nath Sanyal and 
Phanindra Kumar Sanyal for theAppellant, 

Messrs. Rajendra Chandra Guha and Gopal Das Chatterjee for - 
the Respondents. 

The judgment of the Court was delivered by 


S. N. Guha, J.:—The plaintif in the suit out of which this 
appeal has arisen, the appellant in this Court, instituted a suit 


‘which has been described by the trial Court as a suit for assessment 


of rent of the land in suit and for recovery of arrears of rent. The 
claim in the suit; appears to be for rent at the rate to be fixed by 


‘the Court and there was a further claim made by the plaintiff for 


recovery of the rent so assessed by the Court. The plaintiff as the 
superior landlord, instituted a suit for rent of a tenure mentioned 
as howla, against two persons Satinath and Kshitinath. A decree 
was passed against these two persons who are brothers. In execu- 
tion of the decree so passed, the plaintiff himself purchased the 
howla ; and according to the plaintiff the land in suit in respect of 
which rent was claimed appertained to a subordinate interest des- 
cribed as miras an interest subordinate to the howla, which was 
said to have been purchased by the plaintiff. If the decree in the 
suit for rent could be treated as operative asa rent-decree under 
the Bengal Tenancy Act, the plaintiff had undoubtedly a right to ask 
for assessment of rent and pray for recovery of the rent so assessed 
by the Court. If, however, the decree obtained by the plaintiff 
against the two persons named above was not a rent-decree, 
the suit in the form in which it was brought, was not maintainable. 
There was no right in the plaintiff to have enhancement of rent by 
way of assessment of the same as prayed for by the plaintiff in the 
suit. It appears that the howla belonged at one time to one Jotsna 
Kumari who gotit from her mother as Yautuk Stridkan and as 
such not only the two persons Kshitinath and Satinath are heirs 
of Jotsa Kumari, but also the other two persons, the daughters of 
the aforesaid Jotsna Kumari, Snehalata and Labangalata are the 
heirs of their mother. 


The question was whether the suit for rent brought against the 
two brothers only was such a suit in which a decree for rent could 
be effectively passed, and whether such a decree could enable the 
plaintiff to bind- the land appertaining to the howla. The Courts 
below have dismissed the suit after coming to the conclusion that 
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the howla was not, and could not be represented by the two persons 
Satinath and Kshitinath, against whom the suit for rent was brought 
by the plaintiff. There was no such representation by the brothers 
of the interest of their sisters in the tenancy which could enable the 
Court to passa decree binding the tenancy. In this view of the 
matter, the decree passed in favour of the plaintiff in the suit 
brought against the two persons Satinath and Kshitinath, was not 
an effective rent-decree. It was, however, contended on behalf of 
the plaintiff before the Courts below and that contention is urged 
before us in support of the appeal that the persons other than the 
defendants in the suit for rent instituted by the plaintiff, Satinath 
and Kshitinalh, had not notified their succession in the place of 
their mother Jotsna Kumari, after her demise; and as such it was 
not necessary for the plaintiff the superior landlord to bring a suit 
against them for the purpose of realization of rent due in respect of 
the howla. It is no doubt true that the daughters of Jotsna Kumari, 
Snehalata and Labangalata had not notified their succession under 
section 15 of the Bengal Tenancy Act. But the effect of that was 
not, as has been contended by the plaintiff-appellant, that there 
could be an effective decree for rent in view of the fact that the 
persons other than the two defendants in the suit had not notified 
their succession as required by law. The learned Judges in Courts 
below have held that it was the duty of the persons who succeeded 
to the howla to give notice under section 15 of the Bengal Tenancy 
Act, to the:plaintiff; but the failure on the part of the heirs to com- 
ply with the requirements of this section could not entitle the land- 
lord, to treat some of the heirs as representative of the other tenants 
in respect of the tenancy, and the decree obtained by him against 
them could not be regarded as a rent decree. The view thus 
expressed is in accordance with the decisions of this Court ; and we 
have no hesitation in expressing our concurrence with the same. It 
may be mentioned that the cmission to notify succession to the 
tenure as contemplated by section 15 of the Bengal Tenancy Act, 
has only the result that the person succeeding to the tenure is not 
entitled to recover by a suit, or any other proceeding, any rent 
payable to him, by the subordinate tenants : but it does not affect 
his interest inthe tenure in any other way. Inthe present case 
failure on the part of the daughters Snehalata and Labangalata to 
notify their interest to the owner of the howla, ,did not entitle the 
landlord to ignore them altogether, and to bring asuit against the 
other two persons only, who did not represent the tenancy asa 
whole, In the above view of the case the tenancy not having been 
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represented in the suit for rent brought by the plaintiff, the Aowa 
could not pass at the sale held in execution of the decree obtained 
by the phintiff, in the absence of two of the persons who’ were 
interested in the tenancy, as tenants thereof. 

The contention urged in support of thé appeal cannot be 
accepted, and the decision arrived at by the Courts below must be 
affirmed and we direct accordingly. 

The appeal is dismissed with costs. 


AT M Appeal dismissed, 


Before Mr. Justice M. N. Mukerji. 


AKHILBANDHU GUHA AND OTHERS 


D. 


SRIMATI SURADHANI DEBYA CHOUDHURANI 
AND ANOTHER.* 


Court-fee—Court- fees Act (VHI of 1870) Sch. 1 Art. 1, Sen. IL Art. 17 eh. 

. (viJ—Memorandum of apbeal—Appeal by defendant prior mortgagee— 
Suit by puisne mortgagee making prior morigaee party—Decree for sale— 
Frayer for foreclosure and porsonat decree by prior mortgagee refused— 
Advantage. \ 


It is not the policy of the Court-fees Act to tax with court-fees ad valorem 
every advantage which a party is seeking for in Court. 


The appellants held a prior mortgage (Ex S) and two subsequent mortgages 
(Exs R and T) in respect of some properties which were also covered by a 
mortgage (Ex. 1) in favour of the plaintiff respondent. There were some 
additional properties in Ex. 1 and Ex. T. The swt was for enforcement of 
the plaintiff's mortgage. The dues on all the four mortgages were found by 
the Court below. which made a decree in form No.9 of Appendix D of the 
Code of Civil Procedure, which is the form applicable to a decree in a suit by 
the first mortgagee against the mortgagor with the second mortgagee asa 
party. The appellants prayed in the Court below for a decree in form 10 of 

*In the Matter of Court-fee on the Memorandum of Appeal against the 
decree of Mr. D. N. Sen Gupta, Subordinate Judge,.ist Couri, Mymensingh, 
dated the 27th February, 1933+ _ ne? T 
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Appendix D, for a libarty to apply for the sale of additional preperty mortgaged 
by Ex, T (which was notin Ex 1) and for reservation of their right to apply 
fcr a personal decree. In an appeal {by the prior mortgagees (the appellants) 
against the decree refusing their prayers : 


Held, that the memorandum of appeal should bear the court-fees required 
by clause (vi) of Art. 17 of Sch II of the Court-fers Act Art, 1 Sch. 1 of the 
Court-fees Act was inapplicable. 


Messrs. Atul Chandra Gupta, Ramendra Chandra Roy and: 


Hiran Kumar Roy for the Appellants. 


Dr. S. C. Basak and Mr. Rupendra Kumar Mitter for the 
Secretary of State for India. 

C. A Ve 

The following order was passed > 

The appellants hcld a prior | mortgage (Ex. S) and two subse- 
quent mortgages (Exs. R & T) in respect of some properties which 
are also covered bya mortgage (Ex. 1) in favour of the plaintiff 
respondent. There ara some additional properties in Ex. i and 
Ex. T but the matter is, of no importance in this connection. 
There were two mortgagors, of whom ore having died, the other 
is now the sale respondent repiesenting the entire interest of the 
mortgagors, : 

The suit was for enforcement of the plaintiff’s mortgage. The 
dues on all the four mortgages have bcen found by the Court 
below, which has made a decree in Form No.9 of App. D which 
is the Form applicable to a decree in a suit by the first mortgagee 
against the mortgagor with the second mortgagee asa party. The 
Court has thus given the plaintiff relief on the basis of bis being the 
first mortgagee aud ignoring the appellants’ mortgage (Ex. S), which, 
if it is taken into account, would make the plaintiff the second 
mortgage and would make the appellants the first mortgagees as 
well as subsequent mortga gees after the plaintifs mortgage. , 


On the basis on which the Court telow has proceeded— 


(a) The Court has made a decree in Form No.9 and has 
refused to make a decree in Form No. ro as was asked for on 
behalf of the appellants, because the plaintif had not prayed for 
redemption of the appellants’ prior mortgage. It has thus ordered 
the sale of the property subject to the prior mortgage unless a 
sale free from the prior mortgage is properly applied for under 
Or. XXXIV. r. 12. h : 

(b) The Court has refused. the appellants’ prayer to be given 
liberty to apply for the sale of the additional property mortgaged 
by Ex. T (which is not in Ex. 1). It has held that this is an 
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advantage which the appellants are claiming in excess of what they 
can have in the plaintiff’s suit. 

(c) The court has refused the appellant’s prayer for a reserva- 
tion of their right to apply for a personal decree. It has held 
that such a right cannot be reserved for a defendant, 

The prayers, refused as above, have been repeated in the memo- 
randum of appeal which the appellants have preferred. We are 
not concerned, at the present stage, with the merits of the prayers 
or of the grounds upon which they have been refused. The 
question, at this stage, is only a question of court-fees. 

The Crown relies upon Sch. 1 Art. 1 and contends that the case 
falls within the words, “Memorandum of appeal not otherwise 
provided in this Act * * * * * When the amount or value of the 
subject matter in cispute,” etc. The appellants desire to bring 
the case within the words of Sch. II art. 17 (vi),—“Memorandum 
of appeal in each of the following suits * * every other suit where 
it is not possible to estimate at a money value the subject matter 
in dispute, and which is not otherwise provided by this Act.” It 
is conceded that there is no other provision which need be consi- 
dered or is sepecifically applicable. 

The appellants no doubt are asking for certain advantages, but 
they are doing so only cn the fcoting of their being prior as well 
as subsequent morigagees who were made parties to the suit. The 
decree which has been or may be passed in the suit will, no doubt, 
be a decree to their advantage and which they will be competent 
to execute, to the extent that it entitles them to any relief or reliefs 
on their own mortgages. But their position in the appeal must 
be that as defendants in the plaintiffs suit they are entitled to 
have certain rights of theirs protected in the decree which the 
plaintif obtains or has obtained. This being the true view to take 
of the situation Iam unable to see how the dues on the appellants’ 
mortgage or mortgages can be regarded as the value of the sub- 
ject-matter in dispute, or how the dispute, such as there is in the 
appeal, may be valued in terms of such dues, In my opinion, 
the advantages which the appellants are seeking cannot be assessed 
at a money value, so long as they are asking for them in the present 
suit Or in the present appeal. 


It should be remembered that it has not been the policy of the 
law to tax with court-fees advalorem every advantage which a 
party is seeking for in Courts: were it otherwise a written state- 
ment by a puisne mortgagee would have been so taxed. The 
fact seems to me to be this that until the amendments of the Code 
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in 1929 a prior mortgagee’s rights were not required to be adjudi- 
cated on in a suit by a puisne mortgagee in the manner now 
provided for, and that the legislature, while it has now enacted 
- Form No. ro and given it statutory recogintion in rr, 2 (3) and 
4 (4) of Or. XXXIV, has not yet made any provision for court- 
fees which may be payable by the prior mortgagee. Whether it 
is possible for the appellants to get in the present suit the advan- 
tages he wants is of course a different matter, and, as I have already 
stated, with that we are not concerned at the present stage. But 
Iam clearly of opinion that the present case cannot be brought 
within Art. 1 of Sch. 1 without unduly straining the words of that 
article. 

The appeal has arisen out of a suit which is not otherwise 
provided for by the Act and it is not possible to estimate at a 
moneyvalue the subject matter of the dispute which is there in 
the appeal. The case, in my judgment, comes within the words of 
cl. (vi) of Art. 17 of Sch. II of the Act, and the memorandum of 
appeal should bear the court-fees required by that clause. 


A T. Me Ordered accordingly, 


BeforeiMr. Justice D. N. Mitter. 
HEM CHANDRA BAG 


V. 


GUIRAM DAS.* 


Attestation—Morigage deed—Acknowledgment of executant’s signature before 
the Sub-Registrar. 


In the absence of any evidence that the Sub-Registrar affixed his signature or 


put his seal on the mortgage bond in the presence of the lady executant, he (the 
Sub-Registrar) cannot be said to be an attesting witness to the deed. 


Avinash Chandra Baidyanidhi Bhattacharjee v, Desarath Malo (1) followed, 
Appeal by the Defendant. : 


* Appeal from Appellate Decree No, 519 of 1929, against the decree of G. B. 
Sen Esq., Additional District Judge of Hooghly, dated the gist August, 1928, 
teversing that of Babu Bihari Lal Sarkar, Subordinate Judge, grd Court, Hooghly, 
dated the 27th June, 1925, 

(1) (1928) 48 C. L. J, 281 ; 32 Ci W. N. 1228, 


545 


Civit. 

1933. 
Nsom pared n 
Akhilbandhu Guha 


v. 
Sm. Suradhani Debya 
Choudhurani. 


— 


546 


CivIL) 


1931. 


. Hem Chanda Bag 


Guiram Das. . 
z 


Fune, 2. 


THE CALCUTTA LAW JOURNAL, (Vor. LVIII. 


Suit ón mortgage bond. 
"The material facts appear from the judgment. 

” Messrs. Harendra Kumar PAORO RRE) and Subodh Chandra 
Dutt for the Appellant. 

Messrs. Hari Charan Ganguli and Bian Mohan Saha for the 
Respondent, : . 

The following judgment was delivered : 

This is an appeal by the defendant and arises out of a suit 
brought by the plaintiff to enforce a mortgage security said to have 


been executed by the defendant and his mother Anandamoyi. It 
is said that both mother and the son took a loan of Rs. 500 and 


‘executed the mortgage bond in suit sometime in the year 1318 B. S. 


The ‘plaintiff claimed a sum of Rs. 2,224 odd including the principal 
and interest at the rate of Rs. 1-4as. per mensem with yearly rests. 
Anandamoyi died leaving the defendant now appellant as her ‘son 
and heir. The main defence of Anandamoyi which is necessary to 
consider for the purpose of the present appeal is that the mortgage 
cannot be enforced against her as it is not attested in accordance 
with the provisions of the Transfer of Property Act as amended by 
the Act of 1926. . The plots covered by the mortgage which belong 
to Anandamoyi are the first four plots of Schedule 24a of the plaint. 
The Subordinate Judge who tried the suit in the first instance gave 
effect to the defence of Anandamoyi and held that there has not 
been an attestation by two witnesses as is required by the statute 
so far as Anandamoyi is concerned and he directed the sale of the 
mortgaged properties except the first four plots of Schedule 44a 
lands belonging to Anandamoyi and he dismissed the suit in respect 
of those plots. Against this decision an appeal was taken to the 


, Additional District Judge of Hooghly and the learned District Judge 


has modified the decision of the Subordinate Judge decreeing the 
plaintifs suit in full. 

Against this decision the present appeal has been brought by 
the defendant in his capacity as representative of his mother 
Anandamoyi and he contends that so far as Anandamoyi is con 
cerned there has been no proper attestation by two witnesses as the 
law requires. It appears that the District Judge has eome to the 
conclusion that the Sub-Registrar who authenticated the document 
onthe admission of execution by the lady herself isan attesting 
witness and that being so the mortgage bond so far as she is con- 
cerned had been duly attested. He relied on the circumstances 
disclosed by the evidence furnished by endorsement made by the 


t 
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the Sub-Registrar on the back of the mortgage bond that there was an 
admission of execution by Anandamoyi before the Registrar. There 
is no finding in the judgment of the Subordinate Judge nor is there 
any evidence that the signature and the seal of the Sub-Registrar 
were affixed to the document in the presence of Anandamoyi. The 
word ‘attest? has been defined by section 25 of the Transfer of 


Property Act as amended by Act 26 of the year 1926 read with the - 


further amending Act, namely, Act II of 1927 by which it has been 
held that the word ‘attest’ always meant attestation on admission by 
the executant before the person attesting the document. But by 
this definition as given in the Act and apart from the Act a person 
who has received an acknowledgment of the executant’s signature 
cannot be said to be an attesting witness unless he himself has 
put his seal or affixed his signature in the presence of the executant. 
This element is wanting in this case. The Subordinate Judge has 
relied on the decision of Mr. Justice B. B. Ghose and Mr. Justice 
Roy, namely the case of Radha Mohan Dutta v. Nripendra Nath 
Nandy (1). That case has been‘commented on by the learned Chief 
Justice and Mr. Justice Mukerji in a later decision in the case of 
Abinash Chandra Baidyanidht Bhattacharjee v. Dasarath Malo (2). 
The learned Chief Justice in delivering the judgment of the Court 
made the following observations which are pertinent to the con- 
froversy now in hand. “It remains to consider in the present case 
another decision of this Court, namely, the decision in Radha 
Mohan Dutta v. Nripendra Nath Nandy (1). In that case, as in 
the present, the mortgagor at the time of registration admitted the 
execution of the mortgage deed and the Sub-Registrar by his 
signature and seal acknowledged or asserted on the document 
that execution had been admitted by the mortgagor. Accordingly, 
in the case to which I am now referring, it was held that the Court 
would take judicial notice of the signature and seal and that the 
Sub-Registrar was a good attesting witness as required by law. It 
appears to me that the learned Judges in that case may not have 
paid sufficient attention to the circumstance that by Act XXVII 
of 1926 and indeed apart from that Act, it is necessary that each 
of the witnesses should have signed the instrument in the presence 
' of the executant, It does not appear that there was any evidence 
before the learned Judges that the Sub-Registrar had affixed his 
signature or seal in the presence of the mortgagor. But, in the 
case before us now, it is quite-clear that there is no such evidence 


(1) (1927) 47 C. L. J, 118. 
(2) (1928) 48 C. L. J. 281; 32 C. W; N. 1228, 
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at all, In view of the fact that the instrument is an old one now, 
it seems unreasonable that we should reopen the matter by sending 
the case for further evidence.” These observations fit in accura- 
tely with the facts of the present case for here there is an absolute 
lack of evidence that the Sub-Registrar affixed his signature or put 
his seal on the mortgage bond in the presence of the lady executant 
Anandamoyi. In those circumstances I think that the District 
Judge is not right in modifying the decision of the Subordinate 
Judge. 

The result is that the decrees and decision of the District 
Judge must be set aside and those of the Subordinate Judge must 
be restored. There will be no order as to costs either of this Court 
or of the lower appellate Court. The defendant will have two 
months time from this date to put in the mortgage money failing 
which the mortgaged property will be sold. 

Leave has been asked for in this case to file a further 
appeal under section 15 of the Letters Patent. But I.do not 
consider this case to be fit for sucb an appeal. The leave is 
refused. 


A, T. M. Appeal allowed, 


PRIVY COUNCIL. 


Present : Lord Thankerton, Lord Alness and Sir Lanceiot Sanderson. 


ABDUL MAJID KHAN AND ANOTHER 
v. 
SARASWATIBAI AND OTHERS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL RROVINCES. | 


Hindu trading family—Authority of Karta te borrow money on promissory 
notes in his own name—Fresumption asto the borrowing being for the 
family business. 

When the Karta of a Hindu trading family borrows money on promissory 
notes executed in his own name and not in the name of the firm, there is no 
presumption that the borrowing was for the purposes of the joint family 
business, and the lender must prove that the money was required for the family 
business. i 
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Appeal No. 59 of 1932 from a decree of the. Court of the Judi- 
cial Commissioner, Central Provinces, dated the 26th September, 
1930, setting aside the decree of the Additional District Judge, 
Yeotmal, dated the r2th September, 1929. 


The sole question on appeal was whether one Pandurang, who 
was the Karta of a joint Hindu family, incurred the debts in suit 
(secured by promissory notes executed in his own name) as the 
manager of the joint family. The trial judge, in answering the 
question in the affirmtive, said ; 


“The fact that the promissry notes in suit do not show on their 
face that Pandurang incurred the loans in suit as manager of the 
family is immaterial. I thus find that the deceased Pandurang 
borrowed the debts in suit as manager of the family and for family 
cultivation and banking business and as such the debts are binding 
on the defendants No. 3 and 5 also to the extent of their interest 
in the family fields, izara and banking business.” 


The Court of Appeal reversed the tnal judge’s decision, holding 
that there was not sufficient evidence to support the finding as to 
the purpose of the loans obtained by Pandurang. 


Against the said decree of the Appellate Court, the plaintiffs 
appealed to His Majesty in Council. 


Jinnah for the Appellants: Where a Hindu family carries on 
a business, the manager has an implied authority to contract debts 
and to execute promissory notes in his sole name for purposes of 
the business: Krishnanand v, Raja Ram (1) ; Raghunath Singh v. 
Sri Narain (2); Mahabir Prasad v. Amla Prasad (3); Ramlal 
v. Lakhmichand (4); Raghunathji v. The Bank of Bomay (5)*; 
Sunder Mull v. Satya Kinker (6); Sri Thakur Ram v. Ratan 
Chand (7). 


The presumption is that the money was required for a family 
necessity: Mahabir Prasad v. Amla Prasad (3). 


(1) (1922) I. L. R. 44 All. 393. 

(2) (1923) 1. L. R. 45 All. 434. 

(3) (1924) I. L. R. 46 All. 364 (366). 

(4) (1861) 1 Bom. H. C., App. 51. 

(5) (1909) I. L. R. 34 Bom. 72 (79, 81.) 

(6) (1927) L. R. 54 I. A. 211 ; 47 C. L. J. 403.! 

(7) (1931) L. R. 58 I. A. 173; 53C. L. J. 561. 

*(Note: The decision in 34 Bom 72 appears to have been dissented from 


in the later judgments of the same High Court; see, inter alia 47 Bom, 637. 
K. J. R.) ; ! 
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None for the Respondents. 
Their Lordships’ judgment was delivered by 


Lord Thankerton :—The appellants in ‘this case are the 
plaintiffs in an action on two promissory notes for sums of Rs. 4,000 
each:executed in or about the year 1925 by one Pandurang who 
died before the suit was brought, and the suit is brought against 
the surviving members of the joint family. It may be taken ab 
established by the concurrent findings of the Courts below that 
at the time Pandurang was the kara of the joint family, and al- 
though the Appellate Court was not quite satisfied in the matter, 
their Lordships are prepared to assume that it was necessary for 
the proper conduct of the joint family business that money should 
be borrowed from time to time in such a way on promissory notes, 
‘That being so, as is established by a judgment of this Board, it 
would be within the authority of the deceased as Rava to borrow 
money in his own name for the purpose of the family business. 


The question then remains whether the two sums here in 
question were debts incurred by the deceased as karia of the 
joint family business, or in his own individual capacity. The 
promissory notes were signed by Pandurang in his own name and 
not inthe name of the firm, and in their Lordships’ opinion the 
promissory notes being signed by Pandurang in his own name is 
equally consistent either with a borrowing by bim for his own 
individual purposes, or a borrowing for the purposes of the joint 
family business, and they are unable to accept the argument for 
the appellants, which was dealt with very fully and clearly by 
their Counsel, Mr. Jinnah, that Ithat state of facts would raise a 


‘presumption that the borrowing was for the purpose of the joint 


family business 


It then remains to consider whether the plaintiffs have proved 
that these particular sums were borrowed by the deceased for the 
purpose of the joint family business. On that matter it is unneces- 
sary to go through the evidence in cetail, because the Appellate 
Court have dealt with it fully, and their Lordships see no reason 
to differ from the conclusion at which they arrived, that the evi- 
dence is insufficient to prove the plaintiffs’ case. It is right to 
observe that the learned trial Judge does not appear to have 
directed his mind towards the point which was made the subject 
of the unfavourable decision to the appellants in the Appellate 
Court, and which has been the main subject of the argument before 
their Lordships, 
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Accordingly, their Lordships agree with the conclusion of the P.C. 

Appellate Court, and they will humbly advise His Majesty that 1933. 

this appeal should be dismissed. Abdul Majid Khan 
A. S. L. Folak & Co.: Solicitors for the Appellants. - Santika 
None for the Respondents. Tor Thankaiton 


K. J. R. Appeal dismissed. 
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Abandonment of separate claim, how decided ; see Self-acquired property ... 
of the holding—Mortgagee purchasing in execution of his 
mortgage decree non-transferable occupancy holding-—-Mortgagor allowed 
to remain in possession ; see Res judicata een .. 
Absolute, use of word, if sufficient to create an absolute estate; see Suit, 
maintainability of i a 
Accounts against the executors, claim for, by the jeg tos Figures given in 
an inventory filed at the time of obtaining probate, if evidence against 








legatee ; see Executor . 

Account papers, non-production of, by the executors, effect “GE Aduoust 
papers with the Gomastha , see Executor ae 

Accused, guilt of, to be established by relevant evidence; see Criminal 
misappropriation oes 

— innocent till he is proved to be otherwise ; see Criminal misappro- 
priation 

Acquiescence —Mortgagee not taking steps in time calling upon the mort- 
gagor to furnish additional security by way of compensation and for the 
purpose of reimbursing himself to the extent of his loss—Stipulation in 
the mortgage bond to pay interest if mortgagor fails to deliver posses- 
sion—-Dispossession of part of mortgaged property—Mortgagee, if 
entitled to interest ; ses Usufructuary mortgagee ae 

or other conduct disentitling plaintiff to diana relief by 
way of injunction or declaration ; see Limitation 

Acquisition not made out of any of joint funds but ona DAN rain startod 
on joint contribution of specific amounts by each of the pattners— 
Rights of parties ; see Partition 

Act, repeal of, effect of—Ben gal Tenancy Act (VII of 1885), Section 49 (6 J 
repeal of —New Act, if retrospective—General Clauses Act (X of 1897) 
Section 6 clause (c)—Tens porary Act, repeal of—Vested right under the 
temporary Act, if ceases. 











Under clause (c) of Section 6 of the General Clauses Act the repeal of an l 


Act shal! not affect any right acquired under the Act so repealed unless a 
different intention appears in the new Act to show that it was intended 
to be retrospective, ae kdi 

When a temporary Act has run out it ceases to have any effect on sub- 
sequent proceedings and any vested right acquired under the temporary 
Act automatically ceases on the expiry of the Act. 
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PAGE, 
Act—({Conid.). 
Where after the service of notice of ,ejectment under Section 4¢{b) of the 
Bengal Tenancy Act of 1885 but before expiry of the term of notice the 
section was repealed and was replaced by a new section which sub- 
stantially altered the old Act: ; 
Held, that the new sectlon not having'any retrospective effect, the landlord 
would be entitled to eject the tenant under section 49 (b) of the Bengal 
Tenancy Act of 1885. Kazi Masihuddins Akbar All ... ate 468 
— XI of 1859, Secs, 3 37 wee aaa 8 
man XIV of 1860, Secs. 379, 380, 114 , of TA 434 
mme XLV of 1860, Sec. 409 Sein ine 405 
m~ XLV of 1860, Sec. 477 sie us 283 
m XX of 1863, Sec. 7 ie He 333 
~ XX of 1863, Sec. 14 ie tes 356 
—— VIII of 1870, Sch. I, Art. 1, Sch. II, Art. 17 (vi) vai G 542 
—— I of 1872, Sec. 33 Proviso (i) and fii) re ox R05 
——~ I of 1872, Sec. 92 6 ve 52 
-——~ 1 of 1872, Sec 114 A sa ie 271 
~ I of 1872, Sec. 145 vas ne 66 
= IX of 1872, Secs. 51, 52, 53 Jia see 430 
—— IX of 1872 Sec. 151 sie sie 98 
—> IX of 1872, Sec. 251 Exception ‘a's Ls 48 
= IX of 1872, Sec. 253 ans ee 372 
—— Í of 1877, Sec, 42 es i 73 
~ I of 1877, Sec 42 oes des 333 
— I of 1877, Sec. 56 as we 56 
—— Vof 1881, Sec 50 ae asé 318 
m IV of 1882, Sec. 43 ay sis 145 
rm- IV of 1882, Sec. 53 sa; ia 229 
—— IV of 1882, Sec. 68 sas oh 135 
——« IV of 1882, Sec. 107 ` ie oF 425 
== IV of 1882 (as amended in 1929), Sec. 108(h) vas wee 161 
—~— VIL of 1885, Secs. 6, 103B eu ine 187 
~ VIII of 1885, Sec. 15 ie 839 
mn VIII of 1885 (as amended by Act IV B. C. of 1928), Sec. 26F Cls, iiy 
and 8 one ace 143 
—— VIII of 1885, as amended Sec. 26] a 484 
amawa VIII of 1885, (as amended by Act IV B. C. of 1928), Sec. 8. vst 76 
=. VIII of 1885, Sec. 43 (b) eae san 466, 468 
— VIII of 1885, Secs. 50, 102 Cl. (h) aig A 489 
wee VIII of 1885, Sec 52 aes ia 83 
—— VIII of 1885, Sec. 66 Cl. (2) $ ee NG 281 
—— VIII of 1885, Sec. 67, 68, 178, 179 18 
eman VIII of 1885, (as amended by Act IV B. C. of 1928), Secs 67, 179 
Provigo as si 93 
mma VIII of 1885, Sec. 105 as sa 483 


= VIII of 1885, Secs. 105 105A ake es ag2 
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Act, VIII of 188s, Secs. 106, 109 
—— VII of 1887, Sec. 148A 
—— VIII of 1885, Sec. 182 
—— XVII of 1887, Sec. 44 
—~— IK of 1890, Secs. 72, 76 


—— IV of 1893 Sec. 4 ive 55 
—— X of 1897, Sec. 6{c) bbe See 
—— V of 1898, Secs. 164, 288 as ses 


—— V of 1898, Sec 528 

—— V of 1908, Sec 11 

—— V of 1098, Sec. 47 

-— V of 1608, Sec. 47, O. 21 R. 2 

—- V of 1909, Sec 47, O. at R. 59 

——- V of 1908, Secs. 99, 115 

— V of 1908, O. : R. B.O, gr R. 22 Cl. (3) 


— V of 1908,0 1 R.9,0.2aRr 4150 34R. 1 Di was 
— V of 1908, O. t R. 10 

—— V of 1608, O. 17 Rr. 2,3 dss 
— V of 1908, O. 21 R. 53 ki 
—— V of 1908, O. 21 R. 66 (2e) 

— V of 1908,0 38 R.5 . 

—— V of 1908, O. 41 R. 4 

—— IX of 1508, Sec. 10, Sch. I. Arts, 49, 145 

—— IN of 1908, Secs 19, 20 

—— IN of 1908, Sec. 23, Sch. I Art 120 

—— IX of 1908, Sch. I. Art. 29 

—— IN of 1608, Sch. I. Ait. 67 


——— IN of 1908, Sch. 1. Art 120 

—an IX of 1908, Sch. J. Art. 182 (5) 
—— XVII of 1908, Sec 49 

—— III of 2909, Sec. 55 

—— V of 1920, Sec, 4 

—— XXI of 1923, Sec. 63 

— |V of 1928, Sec. 48 (c) 

—— XXII of 193°, Secs. 3(3), 7(3), 23 
—— XXIII of 1942, Sec. 16 Cls (d) and (A) 
—— IK B. C. of 1882, Secs. 37, 4102) 
— III B. C. of 1884, Secs. 361, 363 
—— XIII B,C. of 1923, Sec. 3 


eee vee 


Additional rent for additional area—Consolidated rent is fixed by Kabuliat 
for all lands within defined boundaries ; see Bengal Tenancy Act, 
Sec. 52 aes ane 
Adjournment— Civil Trocedu-.e Code (Act V of 1908), order 17 rules 2 and 
3, applicalility of—Suit adjourned at plaintifs instance — Plaintif 
absent on the adjourned date—Materials put by the defendant to deter- 
mine question of jurisdictton— Court, if to proceed on such materials— 


466, 


| 83 
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Adjournment, —(Contd ). 


Evidence taken on commission, not formally tendered, if can be used in 
the case. 

In order to apply the procedure laid down in order 17 rule (3) of the Civil 
Procedure Code two elements must bs present; (1) the adjournment 
must have been at the instance of a party ; (2) there must be materials 
on the record for the Court to proceed to decide the suit. The presence 
of ane without the other does not justify the application of rule (3). 

The scope of Or. 17 R. 2 of the Code is distinct from that of Or. 17 R. 3 
but the Court can act under O. 17 R, 3 even though the parties are 
absent if the requirements of O. 17 R. 3 are satisfied. 

Although a plaintiff be absent on a date to which a suit is adjourned at his 
instance for producing witnesses for the decision on the question of 
jurisdiction, it would be still open to the Court to proceed to determine 
the question Of jurisdiction on the materials put before it by the defen- 
dant and order 17 rule 3 would be applicab le to such a case 

It is not necessary to tender the evidence taken on commission formally at 
a trial to make it evidence in the case. Brojendra Nath Ganguly v. 
Raja Pramatha Bhusan Dev, Rai Bahadur 

Ad valorem Court-fee, 1f to bs paid—Suit for removal of shebait of a private 
Debutter—Valuation according to plaintiff's choice not improper ; see 
Court-fees 

Adverse possession, issue as to, not framed—~Suit to establish plaintiff's right 
to hold the land free from rent , see Suit, maintainability of .. 


Agreement, when binding ; see Land acquisition oes eee 
Alienation, whole, if to be set aside—Alienation by limited owner partially 
justifiable ; see Possession, suit for Sie 


, whole, if to be set aside—Portion of consideration valid— 
Alienation by limited owner ; see Possession, suit for ve 
by limited owner—Portion of consideration vahd—Whole 











alienation, if to be set aside ; see Possession, suit for r 
~ by limited owner partially justifiable—Whole alienation, if to be 





set aside ; see Possession, suit for ant 
Allenee from limited owner, what to prove ; see Possession, suit for E 
Appeal, if lies—Provincial Insolvency Act (V of 1920), Section 4—Dismissal 
of a claim—Appeal to High Court, if lies. 

The dismissal of a claim under Section 4 of the Provincial Insolvency Act 
tantamounts toa decision under Section 4 of the Act and entitles the 
appellant to an appeal under Section 75 read with Schedule I of the Act. 
Monmohan Roy Chowdhnry vo. Bhupal Chandra Roy Chow= 
dhury 

——, if lies—Order passed under O. 38, R, 5 of the Code of Civil Procedure 
directing the attachment before judgment of certain palas or terms of 
“ worship of a shrine ; sec Attachment before judgment see 
, if maintainable—Suit by members of the Committee appointed ia 
the Religious Endowments Act, for declaration and injunction—Death of 
some of the members—No substitution ; see Endowment, deed of 
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118 


333 


Vou. LVIIL] İNDEX OF CASES. 


Appeal. if rendered infructuons—Appeal against order passed under order 38 
rule 5 of the Code of Civil Procedure directing the attachment before 
judgment of certain palas or terms of worship of a shrine—Decree passed 
in the suit ; see Attachment before judgment 

Application for revocation of probate made Jong after pore see Probate, 
revocation of 

Appointment, power of carries power of dismissal ; see Endowment, deed ‘of 

Arbitration—Civil Procedure Code ‘Act V of 1908), Schedule lI—Charges 
of misconduct against arbitrator, when to be enquired into. 

Under Schedule II of the Code of Civil Procedure the only time for enter- 
taining charges of misconduct against an arbitrator is when the award has 
been filed in Court. Gopal Chandra Bose v. Umakanta Bose 

Arbitrator, charges of misconduct against, when to be enquired into ; see 
Arbitration 

Attaching creditor, if has priority over Receiver in bakta pieya—A ta phinené 
before judgment of debtor’: property prior to his adjudication as an 
insolvent ; see Priority 

Attachment Before judgment— Pala, if attachable— Order of attachment, 
appeal from, if lies—Civil Procedure Code (Act V of 1908), section 60, 
order 38 rules 5 and 6. 

An order was passed under order 38, rule $, of the Code of Civil Precedure 
directing the attachment before judgment of certain galas or terms of 


worship ofa shrine though objections were made that palas were not 
atiachable under law: 


Held (on preliminary objection being taken that an appcal from such order, 


was not maintainable) that the order was appealable though it did not 
come strictly within the provisions of order 38 rule 5 as that rule 
assumied that the properties sought to be attached was one capable of 
attchment under the law. 

Held, further, that the appeal was not rendered infructuous by reason of a 
decree having already been made in the case inasmuch as an attachment 
before judgment would have the same effect as an attachment in execution 
of a decree, 


Judgments though not inter partes are instances where the custom hag 
been asserted. 

Where custom is proved that palas are alienable, they aie capable of being 
attached under the law although such alienation be limited to a particular 
class of persons. Haridas Haldar v. Charu Chandra Sircar 

before judgment—Suit for compensation for improper attach- 

ment— Proceedings, if to be terminated favourably to the plaintiff—Proof, 
necessary : see Compensation, suit for 


et 








aoe 


before judgment, order of, rightness or eigen of, if can be 
canvassed in a suit by the defendant ; see Compensation, suit for 

Attestation—Morigage deed—Acknowledgment of executant’s signature 
before the Sud-Resistrar. 





In the absence of any evidence that the Sub-Registrar affixed his signature 
or put his seal on the moitgage bond in the presence of the lady 


234 


234 


222 


243 


243 
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Attestation —(Contd.). 
executant, he (the Sub-Registrar) cannot be said to be an attesting 
witness to the deed. Hem Chandra Bag v. Guiram Das 

Bailee, if liable for negligence cn the part of his agent or servant committed 
in the course of his employment ; see Damages 

Bengal Municipal Act, 1884, Sec. 363, notice under, if necessary —Suit for 
refund of purchase money, owing to non-completion of sile under 
section 36i and not giving possession : see Limitation .. 

Bengal Tenancy Act, Sec 6—Condition under which the tenute was held— 
Rent changed once in 1818 , see Rent, it enhancible ies one 

, Sec. 6—Enhancement of rent of tenure ~ Landlord ; 

see Rent, if cn bäncible 

a Sec. 6—lotention to fix the 1ent in perpetuity — Räte 

of rent once altered in 1818 ; ser Rent if enhancible na oe 

, Sec. 15~Effect of not notifying succession toa 

tenure ; see Suit, maintainability of ga gii 

, Sec. 26 Cl, 1(a), when protects a transfo; see 

Occupancy holding 























, Sec. 26F, application by landlord under—Transfer by 
occupancy raiyat his share in the tenancy to his co-sharer by purchase— 
Co-sharer's interest, 4 protected under Cl. 1(a) and also under Ci (8) of 
Sec. 26F : see Occupancy holding 

ı Sec. 26J—Procedure to be followed ; see pian, 


ns 





right of 








, Sec. 26]—T ransfe: fee and AA a A 
and not suit ; see Landloid, right of 
, as amended by Act IV B. C, of r928, Sec. 5, if retros- 





pective ; see Under-raiyat a ds 
Bengal Tenancy (Amendment Act) IV of 1928, Sec. 48(c), if retros- 
Pective ; ses Notice to quit ser 
Bengal Tenancy Act, Sec. 49(b), amendment of, before the expiry of time 
limited by notice to quit—Effect of amendment ; see Notice to quit 
, Sec. 49(b), repeal of, by Act IV of 1928—Vested 
right ; see Act. repeal of, effect of ste 
; Sec. 50—Presumption. if applies to tenures, ses 








Makarrari tenure 


, (VI of 1885), section 5a—Additional rent for 
additional area, when a consolidated rent ts fixed by kabuliyat for alt 
lands within defined boundartes 

Where a kahuliyat reserves an entire rent forall the lands within certaln 
specified boundaries, the rent is a consolidated one and section 52 of the 
Bengal Tenancy Act has no application to sucha case. The statement 
of area in a kabuliyat, fat vamance with the actual area of the land 
within defined boundat.es, must be considered to bea false description, 
especially when there is a stipulation that there should be no enhance- 
ment of rent on any ground whatsoever Manohar Baidya v. Bhaba~ 
sindhu Mandal eee 
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Bengal Tenancy Act,—(Contd.), 

, Sec 66 Cl. (2)—Mortgagee of a non-transferable 
under-raiyati holding, if can deposit money to stay execution of decree 
for ejectment against his mortgagor for non-payment of arrears of rent ; 











see Decree, execution of a ene 
, Sec. 67, applies to all leases created before or after the 
passing of the Act ; see Suit for rent zi 





A Sec 67, if applicable to Kabuliats KENA before the 
introduction of the Amending Act IV B. C, of 1928; see Interest and 
damages se ai 

—— mamar Sec. 67, if applicable to rent payable monthly regarding 
time from which interest is to run ; see Suit for rent sas tne 

Sections 67, 68,178 and 179 of the Bengal Tenancy 
Act (VII of :885)—Stipulations for both interest and damages in a 
Kabuliyat executed before 1885, if enforceable—Contracts for excessive 
interests contravening section 67 now unenforceable—Interests in cases 
of rents payable by monthly kisis, 

Section 68 of the Bengal Tenancy Act does not apply to permanent 
mokarati leases and cannot -affect the terms of an old contract executed 
before 1885 providing for payment of both interest and damages in default 
of payment of rent according to the stipulated kisis, 





Section 179 of the Act forms an exception to section 178 thereof, and 
excludes the operation of the latter section in relation to permanent 
mokarart leases, but its new proviso precludes the landlord, from 
recovering from the tenant by suit interest at a rate exceeding that 
allowed by section 67 of the Act, notwithstanding any agreemont between 
the parties to the contrary. 


Section 67 of the Bengal Tenancy Act applies to all leases created whether 
before or after the passing of the Act, and in so “far as it defines the 
time from which interest is to run, it applies only in cases where the rent 
is payable quarterly and not monthly, In cases of monthly kisis, the 
interest is to be calculated from the end of each month when the rent 
falls due and not from the expiration of the quarter of the agricultural 
year in which it falls due. 


In interpreting the statutes, 1t is not proper to refer to proceedings of the 
Legislature as aids to thei: construction. Chundi Churn Law v. 
Rohini Kumar Sarkar <a ra 

, Sec. 68, if affects the terms of old contract executed 

before 1885 providing for payment of both interest and damages in 

default of payment of rent according to the stipulated éists ; see Suit for 
rent 








» Sec. 68, if applicable to permanent Mokarari leases ; 





et 





see Suit for rent a tre 
, Sec, 102 Cl. (h)—Entry in the form of a note in the 
incidents column ; see Mokarari tenure ti 


+ Sec, 103(B)—-Presumption rebutted by counter pre- 
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Bengal Tenancy Act—(Contd,). 
sumption—Existence of tenure from 1818—Piesumption of its existence 
from the time of the Permanent Settlement ; see Rent, if enhancible 
, Sec. 105—Settlement of fair and equitable rent, suit 
for—Tenant defendant applying under section 105A for the decision of 
the issue as to his states by paying ad valorem fee—Suit dismissed for 





default—Issue, if to be determined : see Landlord Wes ihe 
me mamang Sec. 105, exparte decree under—Subsequent suit for 
rent—Tenant, if can claim Niskar right ; see Res judicata... sad 





, Sec. 105A—-Application by tenant by paying 

ad valorem fee for the decision of issue as to his status, if to be decided— 

Suit by landlord for settlement of fair and equitable rent under 

section 105 of the ag Tenancy Act ; see Landlord tee 

, Sec 109—-Suit for declaration under section 106 of the 

Bengal aes Act, if barred ; see Suit, maintainability of.. oes 
—, Sec. 179, proviso—Mokarari lease—Landlord, if can 

recover from the tenant by suit interest at a rate exceeding that allowed 

by section 67 ; see Suit for rent wea 

, Sec. 179 Proviso, if retrospective ; see Interest and 








damages its te 

aana m, Sec. 179 Proviso (as amended by Act IV B. C. of 
1928), 1f applicable to mouras} mokurrari leases executed between 1865 
and 1867 ; see Interest and damages 

———--, Sec. 18a, applicability of—Tenancy ving a distinct 

and definite origin—Terms of tenancy incapable of proof ; see Permanent 
lease 

Blending into common stock—Regularly sending of money ee seating 
requirements of family ; see Partition 

Boundary dispute—Value of scttlement entry in a boundary dispute baladin 
two contiguous Settlement Dags—Limttation for a suit brought on 
allegation of possession and subsequent dispossession—Waste lands— 
Principle of possession following title—Acts of possession, if need be 
continuous and frequent—Acts of possession as the circumstances of the 
case admit of or consistent with the purpose of the land, 


Where a narrow strip of land is claimed by the respective partles as being ` 


included in their respective Settlement Dags, which are contiguous, the 
dispute cannot be settled with reference to the entry in the Records of 
Rights alone, but the other evidence in the case also has to be taken Into 
consideration. 

Where the plaintiff has alleged definite previous acts of possession In 
respect of a piece of land and sues for its recovery on the allegation of 
subsequent dispossession therefrom, the question of limitation cannot be 
decided on the basis of the legal principle that possession follows title. 

The mere fact thatthe land in dispute was such as was not capable of 
actual and continuous physical possession dees not necessarily make it 
“ waste land.” 

The acts of ownership need not be continuous ; nor need they be frequent : 
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Boundary dispute—(Contd.). 
a party may be said to be in possession of a land when he exercises such 
acts of ownership in respect of the same as might be expected in the 
circumstances of the case or having regard to the purpose for which the 
land can be used. Nalaksmi v. Abhoy Chandra Sil .., aa 

Britti or allowance—From generation to generation ; see Will, construction of 

or allowance not charged on immovable property, if transferable—Gift 
not limited to the life of the grantee but operating in perpetuity ; see 
Will, construction of si 

Brother living in commensality and governed by Dayabhaga ‘School of Hindu 
Law, if and when can claim self-acquisition of another brother; see Self- 
acquired property 

Brothers living in commenaality, if members of joint Hindu family Sayan 
by the Dayabhaga School of Hindu Law ; see Self-acguired property 

Burden of proof—Appointment by Committee appointed by Government 
under the Rehgious Endowments Act—Bona fide bellaf- Dismissal; see 
Endowment, deed of ssi 

mmm of proof-—Guilt of the accused ; see Criminal misappropriation 

of proof—Land, 1f assessed to revenue—Zemindari assessed to 

revenue—Zemindar claiming the land as part of his zemindar: ; see Suit, 





maintainability of ses sa 
of proof—Landlord—Enhancement of rent of tenure—Bengal 

Tenancy Act. Sec. 6 ; see Rent, if enhancible A 

of proof—No neucleus of joint property admitted or jive; see Self- 
acquired property due 

of proof—Presumption as to existence of tenure at the time of the 
Permanent Settlement-~Existence of tenure in 1818—Shifting of burden 
of proof ; see Rent, if enhancible or 
— of proof—Self-acquisition—Ancestral property ; see Partition 
— of proof—Special issye raised by accused ; see Criminal misappro- 
priation 

of proof—Title, proof of—Proof of negative—Claim or ae asks 
ing upon negative allegation ; see Self-acquired property ie 
— of proof—Thiee classes of suits, one dependent entirely upon 
sections 151 and 152 of the Contract Act—Another in which section 9 of 
the Carriers Act has to be borne in mind—~And the third, in which not 
only sections 131 and 152 of the Contract Act, but section 76 of the 
Railways Act also have to be applied ; see Damages a eis 

of proof—Transaction by a limited owner ; see Possession, suit for ... 











———~—— of proof, debate as—Entire evidence before Court ; see Possession, 
"suit for 





—~ of proving the guilt of the accused, if shifts , see Criminal misappro- 
priation ve tes 


Calcutta Suppression of Immoral Traffic Act, Sec. 8—Proof of inten- 
tion necessary ; see Immoral trafficking 


megah A A a aa | SL ama ama 





(XII B.C. of 1973), See. 8, 
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Calcutta Suppression of Immoral Traffic Act—{Contd.). 
scope of—Proof of intention-—Prostitution Carrying on of the pro- 
Session of a singer or dancer—Evidence of previous conviction 

Section 8 of the Calcutta Suppression of Immoral Traffic Act. of 1923, is 
aimed primarily at the class of; persons who may be described as pro- 
fessional procurers. The qnestion of the woman or girl is not material. 
It is not framed for the protection of minor girls, It 1s wide enough to 
include any case of bringing or causing to be brought any woman to 
Calcutta for immoral purposes. 

The section requires proof of intention as to bringing any woman or girl to 
Calcutta for the purpose of prostitution. 

It is carrying the matter a little too far to suggest that the carrying on 
of the profession of a singer or dancer necessarily and of course cone 
notes the business ôf prostitution. 

Any evidence of a previous conviction of a person should not be allowed to 
be adduced in the course of a trial, save in a few well defined and excep- 
tional circumstances. Parbati Dasi v. King-Emperor ... si 

——, Sec. 8, scope of—Wo- 
man or girl ; see Immoral trafficking ose one 
Cess payable—Cess shown in Cess Valuation roll under Sec. 41 (2) of the 
Cess Act—Rent subsequenty altered but Valuation roll unaltered ; see 














Valuation roll see see 
Character of accused, evidence of, when relevant--Misappropriation ; see 
Criminal misappropriation eee ste 
— of the accused, if can be looked into ; see Criminal misappropriae 

tion 7 : 
Charity estate, purchaser of ; see Vendor and purchaser s s“ 
Chief Presidency Magistrate, if can transfer cases from the files of Magis- 
trates subordinate to them ; see Transfer ix 


Circumstances, attendant, if can be looked isto to find be ile terms of 
tenancy when document crealing title is ruled out see Permanen: lease 

Citation, denial of, by application for revocation of grant of letters of admi- 
nistration ; see Probate, revocation of 

Civil Procedure Code, Sec. 11—Issue, if expressly to be Tamed $ See 








Res judicata Å. 
Z mememe Sec, 11 Expl. IV—Matter, when aighe to be dade 
a ground of defence or attack ; see Possession, suit for wee ive 
acne eens ets name» SEC 11 Expl, IV —Matters ought to have been made 
a ground of defence, what ; see Possession, suit for aie wee 
nin , Sec. 47—Representative—Executor, not being 


party, raising question as to decree being executable against him ; see 


Executing Court on se 
een ren, Sec. 47-—Representative of the judgment-debtor— 
Lessee inducted on the land pending litigation ; see Lease ... awe 





, Secs. 99, 115—Reception of additional evidence 
by the lower appellate Court not affecting the merits of the case; see 


Rent suit ... aoe 


een geen 
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Civil Procedure Code, O,1 R. 9, if applicable to mortgage sult; see 

Limitation me rei 
— m 0.1 R. r0—Court, if can transfer a defendant 
to the category of plaintiff without his consent or his application ; see 














Reversioner eve one 
acne -, O. 1 R. 8—Rights of plaintiff particularly 
affected ; see Suit, maintainability of eee ave 


a ap enti 





——-, O. 1 R. 8, scope of ; see Suit, maintainability of... 
, O. 17 R. 3—Plaintiff absentona date to which 
suit is adjourned at his instance—Question of jurisdiction—Court, if to 
decide the question on the materials put before it by the defendant ; see 


ed 














Adjournment tee ase 
ee ets mn — O, 17 R. 3, applicability of ; see Adjournment ... 
— —-———,0. 17 R. 3, if applicable—Parties absent ; see 

Adjournment ore ove 











„0.17 R. 3. if and when can be invoked even 
though the parties are absent ; see Adjournment one 
, O. 21 R. 53—Attachment of decree by the fide: 
ment-debtor—Decree-holder, if can execute the decree after giving a 
set-off ; see Decree, execution of ase tee 
, O. at R. 66 (ae), scope of—Value of the pro- 
perty—Duty of Court ; see Sale proclamation a 
, O. 22 Rr. 4, 5—Failare to object oe a Saha 
precludes a party to reopen the question of representation ; see 
Limitation tee one 
oat e—a, O. 34 R, I, non-compliance with the provisions of, 
if fatal to mortgage suit ; see Limitation ods 


mantan ana aea ig arana 











pa 











» O 41 R. 4—Suit for correction of entries in the 
record-of-rights—Decree in favour of a dead person—Legal sepresentative 
not brought on the record ; see Decree, if can be reversed eee 

mn, O, 4t R. 22 Cl. (3)—Absence of acknowledgment 
of notice—Irregularity ; see Suit, maintainability of sed See 

Committee—Suit for removal of members—Religious Endowments Act (XX 
of 1863), Secs. 14, 18—Position of Mutwatli in relation to the Committee 
of management of the Hooghly Imambarah—Appointment of Mutwalli 
fora term and on conditions specified in the agreement—Endowment 
and properties of endowment in whom vested—Administration of 
endowment—Error of judgment~Mismanagement—Bona Jides—Acts 
detrimental to the interet of the endowmeni— Walfeasance, misfeasance 
and neglect of duty—Signing of cheques—Diversion of funds— 
Pay nents to persons as charity—Committee, if can incur expenditure 
Jor management. 


Pap Ng JE nee me 





The Mutwall: appointed by the Committee appointed by the Government 
under the provisions of the Religious Endowmerts Act (see section 7), is 
a servant of the Committee, and not a Mutwalli under the Mahomedan 
Law. It is the Committee in whom the endowment and the properties of 
the endowment baye yested in law, and the Mutwalli appointed by the 
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Committee has no function to discharge in the matter of administration 
ot the endowment except that delegated to him by the Committee 
appointing him. 

There can beno decree passed for the removal of the members of the 
Committee, if they have appointed a Mutwalli or Manager on terma and 
conditions set forth inan agreement evidencing a contract of service, 
which is valid and binding between the parties concerned, and if under 
these conditions there hasbeen a discharge of the Mutwalli from his 
office. 

With reference to the administration of the endowment, if in the course of 
management there has been an error of judgment or any act done which 
bears the interpretation that there was mismanagement, bat the dona fides 
of which cannot be questioned and it cannot be established by clear and 
cogent evidence, that acts, detrimental to the interest of the endowment 
were done by the Comittee, no relief can be granted as contemplated by 
section 14 of the Religious Endowments Act, 1863. 

In this case the plaintiffs have not established their case so far as the charge 
of mismanagement is goncerned, the so-called diversion of funds, the 
misapplication of funds attributable at the most to error of judgment 
cannot be characterized as malfeasance, nusfeasance or breach of trust as 
sought to be done in the case. 

It is nut right to say that the Mutwalli alone and not the Committee is com- 
petent to sign the cheques. 


Regard being had to the different allocation of funds of the endowment 
n entioned in the original deed of endowment providing for expenditure 
for purposes not specifically mentioned in the deed of endowment or not 
provided for by the Goveramsnt in the matter of distribution of funds, 
the payments out of the Kharij Towliat fund (an appanage to the three- 
ninths share devoted to religious purposes) cannot be said to be an act of 
diversion of funds by the Committee seeing that payments were being 
made on account of asetflement of dispute with a person who was 
asserting his right to be Mutwalli of the Imambarah with the power to 
nominate or appoint his successor to the Mutwalliship. The income of 
the Khar1j Towliat properties was not in the same category as the three- 
ninths share of the net income mentioned in the original deed of 
endowment. ` 

The Committee entrusted with the administration of the endowment have 
full power to incur expenditure necessary for the purpose of management. 

In the absence of proof that payments made to persons as charity out of 
the three ninths share of the income devoted to religious purposes and 
out of the income of the Khari] Towliat properties had the effect of 
curtailing the expenditure Tor religious and pious purposes as enjoined by 
the deed of endowment and as directed by the Government at the time 
when the endowment was placed in charge of the Committse, there was 
no diversion of funds by the members of the Committee which made 
them liable $o angwer a charge of malfeasance, misfeasance or breach of 
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trust. Such a diversion of fund did not entail the removal of the members 
of the Committee under whose direction the funds were diverted. The 
object of the endowment included religious as well as charitable purposes, 
the founder of the endowment as well as the Ruling Power have con- 
sidered the endowment as one made for promoting the welfare of mankind, 
including both religious and charitable purposes, Religious purposes do 
not exclude charitable purposes. Prince Gholam Hossain Shah v. \ 

Syed Muslim Hossain aw oy, 356 
appointed by Government undcr the provisions of the Religious 
Endowment Act, ifcan appoint Mutwalli fora term on condition ; see 

Endowment, deed of i ene 333 
—— appointed by Government under the Religious Endowments 
Acl—Procedure in matters ralating to management and administration to 


be governed by rules applicable to corporation ; see Endowment deed of... 343 
appointed under Religious Endowments Act, if can incur 
expenditure for management ; see Committee ae iis 356 





appointed under Religious Endowments Act, power of; as to 
administration of endowment— Expenditure necessary for management ; 


see Committee sia 356 
appointed under Relig ous Endowments Act, power of, if can 

sign cheques ; ses Committee ‘es ‘ee 356 
Common stock, blending into —R eguler sending of money for meeting require- 

ments of family ; see Partition 4 es sa 372 


Compensation, sti? for—Impro pe: atlachment—Rightness or wrongness of 
order of attachment before judgment, if can be cancassed in a suit by 
the defendant ~Cause of action in the nature of malicions prosecu- 
ton—Limitation Act (IX of 1908), Sch. I Art. 29. 


A Court being aske d to give damages is not to be put in the position of 
having to decide whcther the determination of some other Court upon a 
matter properly before it was right or wrong. 


An application to vac ate an order for attachment before judgment was 
made ; it was not pros ecuted to a conclusion ; no such order was obtained i 
on the contrary under that order for attachment certain monies were 
recovered which monies were allowed after the decree to go to the 
plaintiff in the case in satisfaction of his decree : 


Held, that the righ tness or wrongness of the order for attachment before 
judgment could not be canvassed by the defendant in that suit in a suit 
by the latter (for dam ages for loss of reputation and for mental anxieties 


and troubles owing to the attachment), on the question of damages for 
malicious prosecution. 


lt need not always be the case that the proceedings have terminated 
favourably to the plaintiff. The particular proceeding may in some 
instance be a proceeding that could not so terminate. But it must be 


averred and prov ed that they so terminated if the proceedings were 
capable of such a termination. 
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In the present case. the plaintiff cannot come and complain of an improper 
attachment unless the attachment is first set aside. 

Held, that the presont case was not one on the facts of which it was 

. necessary for the Court to consider any question of a cause of action in 
the nature of malicious prosecutions 

Held, that the suit for damages for loss of reputation and for mental 
anxielies and troubles owing to *atthchment stated to be improper is 
governed by Article 29, Sch. I of the Limitation Act. Satis Chandra 
Banerjee v. Lala Munilal Da i 

memme, suit for, for improper attachmert—Proceedings, iz to be 
terminated favourably to the plaintiff—Proof, necessary ; see Compen« 
sation, suit for 
Complaint—Apflication filed before Magistrate under iis 63 of she 
Indian Merchant Shipping Act (XXI of 1923)—Dismissal thereof under 
section 203 Criminal Procedure Code—If ae ta provisions 
to deal with the same. 

Where an application was filed before a Magistrate by some seamen under 
section 63 of the Merchant Shipping Act of 1923 for recovery of arrears 
of wages and restoration of personal belongings left by them on board a 
vessel and the said application was dismissed under section 203 Criminal 
Procedure Code by the Magis‘rate : 

Held, that the complaint, such as it was, assuming that the word 
‘complaint’ can.rightfully be applied to the application of this nature, 
was under the provisions of the Merchant Shipping Act of 1923. It had 
to be enquired into in accordance with the provisions of that Act and 
it cannot be dismissed under the provisions of section 203 Criminal 
Procedure Code. That section is ‘not attracted at all to the application 
in question or disposal thereof. Jafar Ali v. Messrs. James Finlay 
& Co. Ltd. 

, if to be tried by a Magistrate having knowledge of matters which 
the law prevents persons complained against from bringing to his notice ; 
see Transfer one 

Compromilse decree, if valid leaving certain properties joint—Properties 
outside the scope of sult ; see Partition suit os 
Condition precedent, performance of, when essential—Reciprocal promises ; 


see Liability te 
Consolidated rent fixed in Kabuliat, for all lands within defined baidies ; 
see Bengal Tenancy Act, Sec. 52 wee aes 


Constructive resjudicata, what constitutes ; sse Res judicata, constructive .., 
Contract between person appointed by Committee appointed under Religious 
Endowments Act and members of the Committee, if governed by the 
doctrine of public poiicy ; ses Endowment, deed of kis 406 
entered by the Committee appointed by Government under the 
Religious Endowments Act, with the person, appointed by them as 
regards fixing of period and conditions, if valid ; sze Endowment deed of 
cm mane executed before 1888 providing for payment of both interest and 
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damages in default of payment of rent according to the stipulated Łists, 








if valid ; see Suit for rent wis we 
——— subject to approval of title by purchaser's solicitor—Solicilor’s advice, 
nature of ; see Vendor and purchaser ai vee 

, wrongful repudiation of, by ove party, effect of ; see Liability ie 
Contract Act, Secs. 5%, 52, § 53—Reciprocal promises—Effect of wrongful 
repudiation of contract by one party ; see Liability vee see 
a, Sec. 151—Standard of care to b> taken by bailee ; see 
Damages wae ase 

—, Sec. 251 Exception—Unauthoris:d discharge by one co-part- 

ner against other co-partners ; see Partnership vee ose 
———, Sec, 253, applicability of ; ses Partition as it 
Conviction, previous, of a person, evidence of, if can be adduced in'the 
course of a trial ; s-e Immoral trafficking nr vei 


—————— set aside by Privy Council on the ground of incompetence of 
juror arising.from inability to understand the proceedings ; see Trial by 


iury oe .. 
Corporation, statutory and non-statutory, difference between ; see Endow- 
ment, deed of iss ase 





—— act of, when ultra vires—-INegality , see Endowment, deed of ..- 
Coesharer landlord, if and when can muntain a suit for efectment—Decree, 


nature of ; see Ejectment K T Sis 
-_——— landlord instituted a suit for ejectment making the other co sharers 
` pro-forma defend nts—Decree, nature of ; see Ejectment... aes 


———--— of an occupincy holding, by purchase—Application by landlord 
under section 26F of the Bengal Tenancy Act—Co-sharer's interest, if 
protected under clause I{a) and under clause (8) of section 26F of the 
Bengal Tenancy Act ; see Occupancy holding s ss 

Court, duty of, in a suit praying for damages—Decision cf other Court, if 
right or wrong , see Compensation, suit for tas ere 

, if can transfer a defendant to the category of plaintiff without his 

consent or bis application ; see Reversioner 





~= —— tiansfering a decree for execution to another Court, when retains 
jurisdiction as regards execution * see Execution Se sii 
Coutt-fee —Court-fees Act (VII of 1870), Sch. I Art t, Seh. II Art. 17 
Cl (vij—Memorandum of appsal—Appeal by defendant prior mort- 
gagee-—Sutt by puisne mortgagee mating prio: mortgagee party— Decree 
Sor sale— Prayer for foreclosure and personal decree by prior mortgages 
refused —Advantage. 
It is not the policy of the Court-fees Act to tax with court-fees ad valorem 
every advantage Which a party ıs seeking for in Court 
The appellants held a pricr mortgage (Ex. S) and two subsequent mortgages 
(Exs. R and T) in respect of som properties which were also covered by 
a mortgage (Ex 1) in favour of the plaintiff respondent. There were 
some additional properties in Ex. 1 and Ex. T. The suit was for 
enforcement of the plaintiff's mortgage. The dues on all the four 
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mortgages were found by the Court below, which mde a dectec in form 
No. 9 of Appendix D of the Code of Civil Procedute, which is the form 
applicable to a decree in a suit by the first moitgagee against the mort- 
gagor with the second mortgagee asa party. The appellants prayed in 
the Court below for a decree in form No, 10 of Appendix D, for a liberty 


to apply for the sale of additional property mortgaged by Ex T- (which | 


was not in Ex. 1) and for ieservation of their right ‘to apply fora 
personal decree. In an appeal by the prior mortgagees (the appellants) 
against the decree refusing their prayers . 


Held, that the memorandum of appeal should bear the court~fees required 
by clause (vl) of Art. 17 of Sch. II of the Coutt-fees Act. Art. 1 Sch. I of 
the Court-fees Act was inapplicable. Akhifbandhu Guha v. Srimati 
Suradhaui Debya Choudhurani ssi sie 


Courtefees—Suit for removal of Shebait—Paintif valued the suit accord- 
ing to his choice—Court-fee, ad valorem, if to be pail upon the valuation 
of property belonging to Debutter estate. 

-Where a suit was instituted on the allegation that the defendant had 
assumed office of the shebiit of a private Debutter without any right to 
do so and had been mismanaging the Debutter estate and misappropriat- 
Ing the income thereof and had comnitted acts of malfeasance and 
misfeasance so fur as the Debutter estate was concerned and the prayers 
made in the plaint were for the removal of the Shebait, for- declaration 
that the defendant had no Shebait right, for permanent injunction and 
for appointment of the plaintiff as Shebtit (which was subsequently 
withdrawn), but no prayer for possession of the Debutter property was 
made : 

Held, that the object of the suit was to exclude the defendant (opposite 
party) from the management of the Debuttet property and inference with 
the same, the valuation putin by the plaintiff and the Court-fee paid 
thereon not being shovn to be improper was good and the plaintiff need 
not pay ad valorem Coutt-fee upon the valuation of the properties 
belonging to the Debutter estate. Hridoy Kishore Nandiv Hari 
Bhusan Dey eo 

Court«fees Act—All advantages, if to be taxed ; see Court-fee ... 

—, Sch. H. Art. 17(vi)—Memorandum of appeal—Appeal by 
defendant prior mortgagee —Suit by puisne mortgagee making prior 
mortgagee party and praying for sale—Prior mortgagee, prayer of, for 
foreclosure and personal decree refused , sce Court-fee ist bed 

Court#fee, ad valorem, if to be paid— Suit for removal of shebait of a private 
Debutter—Valuation according to plaintiff's choice not improper 2 see 
Court-faes 

Covenant against partition, if vold—Rule against perpetuity —Cor enant 
binding on actual covenaniress ; see Partition suit 





amma aana against partition is binding on actual covenantors ; see Partition 


suit 
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Creditor, if can recover money from all the members ‘of the joint family 
governed by Dayabhaga School although they were not parties to the 
Promissory note executed by the Kurta—Debt incurred for family 
purpose , see Hindu joint family ans 

Criminal Law Amendment Act, 1932, Sec 16 Sub-clause (f), ıt hit iy 
words used-—Court should consider the entirety of words in a fair and 
free spirit ; see Security deposit ae ae 

Criminal misappropriation— Presumption of innocence—Guilt to be esta- 
blished by relevant evidence—Burden of proof—Mode of proving mis- 
appropriation—Evidence of character. 

Per Curiam < ln criminal cases the onus of proving the géneral issue 
lies upon the prosecution to prove beyond reasonable doubt the guilt of 
the accused. 

In the present case some weight should have been given to the past 
character of the accused. 

Per Lort-Williams, $: Every accused person must be presumed to be 
innocent, unless and until he has been proved beyond reasonable doubt 
to be guilty. His guilt must be established by relevant evidence before 
he can bs convicted. 

It is no part of the duty of prosecution to try by hook or by crook to 
cbtain conviction. And itis the duty of the Magistrate sternly to dis- 
countenance such methods, which are but a travesty of justice. 

In criminal cases the onus of proving the general issue never shifts. 

The prosecution is to prove dishonest misappropriation by the accused, and 
unless and until the prosecution can point toa state of facts which lead 
nevi ably to the conclusion that the accused is guilty, he fails to dis- 
charge the onus which lies upon him. 

The burden of establishing special issue raised by the accused rests upon 
him 

In a case under section 409 of the Indian Penal Code, the prosecution needs 
not prove the actual mode of misappropriation, but must prove dishonest 
misappropriation. The onus is always upon the Crown.” It never shifts 
to the prisoner. 4 i 


Pr Hende: son, F. + The prosecution must always prove misappropriation ; 
but they may do so either directly (e. Be by showing that the money was 
paid into the account of the accused) or indirectly by circumstantial 
evidence. In the iatter case the fact that the accused has failed to show 
what has happened to the money ‘coupled with other circumstance may 
justify an inferencé that he misappropriated it. But that does not 
mean that the burden of proof has shifted from the prosecution to the 
defence. The prosecution always tend to view everything which the 
accused does, with suspicion. But inasmuch as the accused is presumed 
to be innocent, acts capable of an innocent interpretation should be so 
interpreted and it is only acts which are suspicious in themselves which 
require an explanation from the accused, s 

If the prosecution in the present case had been able to prove, misappro- 

priation by direct evidence, no amount of evidence with regard t> charac- 
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ter would have been of any avail, But as the case depended upon circum- 
stantial evidence and the question was what inference was to be drawn 
from circumstances which may be given either an innocent or sinister 
interpretation, the evidence of good character becomes important. 
Major Robert Stenart Wanchope v. King-Emperor... 

Criminal! Procedure Code, Sec 164, statement by witness, recorded by 


Magistrate under, if admissible in evidence for corroborating the state- 


ment made by him before the Committing Magistrate—Witness resiling 
from the statement ; see Evidence, admissibility of ki she 
, Sec. 164 statement by witness, recorded by 
Magis‘rate under, if can be put in under section 145 of the Indian Evi- 
dence Act—Witness not declaied hostile; see Evidence, admissibility 


ee. an 








of 








, Sec. 164, statement under, if admissible in evi- 
dence—Statement not put in strictly under section 145 of the Evidence 
Act—Prejudice ; see Evidence, admissibility of eee ae 
, Sec. 164 statements under, if can he put to jury 
in their ‘entirety, under section 145 of the Evidence Act—Evidence 
susceptible of corroboration not recorded under section 288 of the Code 
of Criminal Procedure ; see Evidence, admissibility of is ea 
, Sec. 288—Deposition of witness before the 
Committing Magistrate, if evidence in the case ; see Evidence, admis- 














sibility of . ah ar 

maa — ——_,, Sec. 528—Chief Presidency Magistrate or 
other Magistrates, if can transfer cases from the files of Magistrates 
subordinate to them ; sze Transfer z as 

Custom, assertion of—Judgments not inter fartes ; see Attachment befóte 
judgment NY NG 

Damages—Loss of goo.s delivered—Railway Administration, liability of 
—Indian Railwa;s «ct (IK of 1890). Secs. 72, 76—Care of goods— 
Burden of pioof—~Contract Act (IX of 1877), Sec. 151—Standard of 
care—Bailee, if lialle for negligence on the part of his agent or 
servant. 

In a suit for recovery of damages for non.delivery of goods by the Railway 
Administration, the defence was that of non-liability as the Joss was 
owing to fire not due to the negligence on the part of the Railway 
Administration or its servants. In such a case two questions primarily 
arise :—/irst, what is the degree of care that the Railway Administration 
has taken with regard to all conmgnments geneially which may be 
similarly placed ; and sesond, what care has it taken with regard to the 
particular consignment. Each of these questions again has two branches, 
one with reference to the duty of taking all reasonable precautions to 
obviate the risk of loss, and the other with reference to the duty of 
taking all proper measures for the protection of the goods when sugh risk 
has already occurred. , 

Under the Indian law as -under the English law bailees are liable for negh- 
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gence on the part of their agents or servants committed in the course 
of their employment, about the use and custody of the thing bailed, but 
not on account of unauthorised act done outside the contse of their 
employment. 

Sub section (1) of section 72 of the Indian Railways Act, 18¢0 makes the 
Railway Administiation hable under sections 151, 152 and 161 of the 
Indian Contract Act, 1872 Section 151 of the Contract Act requires a 
hailee to take as much care of the goods bailed to him asa man of 
Ordinary prudence under similar cicumstances take of his own goods of 
the same bulk, quality and value as the goods bailed, And section 161 
makes the bailec responsible for delivery or tender at the proper time of 
the goods bailed and in default makes him liable for any loss, destruction 
or deterioration thereof from that time Along with section 72 of the 
Railways Act one has to read section 76 of that Act which lays down 
that in any suit against a Railway Administration for compensation for 
loss, destruction or deterioration it shall not be necessary for the plaintiff 
to prove how the loss, destruction or deterioration was caused. Sub- 
section (3) of section 72 of the Railways Act excludes the operation of 
the Carriers Act, 1865, and on the principles of the Comiron Law of 
England with respect to the carriage of animals and goods by Railways 
in this country. The primary question in all cases of this sort, having 
regard to section 72 of the Railways Act read with sections 151 and 152 
of the Contract Act is, Has the Railway Company taken as much care - 
of the goods as a man of ordinary prudence would under similar circums- 
tances take of his own goods of the same description—in bulk, quality 
and value? The standard of care that has to be taken by the bailee 
under section 151 of the Contract Act cannot be formulated by an 
inflexible practica) rule applicable to all cases. 

As regards buden of proof, the thiee classes of suits have to be kept 
apart from each other; One dependant entnely upon sections 151 and 
152 of the Contract Act, Ancther in which section 9 of the Carriers 
Act has to be borne in mind: And the third, m which not only sections 
151 and 152 of the Contract Act but section 76 of the Railways Act also 
have to be applied. 

Section 76 of the Railways Act, 1890, does no more than take away from 
the plaintiff a burden which in any case lies upon the defendant under 
section 106 of the Evidence Act, namely, to prove facts which are within 
his speal knowledge and adds no new burden on the latter ; that it 
18 {er the defendant to place the material evidence, that may be available, 
before the Comt, and if there is failure on the defendant’s part in this 
respect the plaintiff may ask the Court to presume that, if produced, 
such material.would have gone against the defendant , and that upon 
such matefials as may be produced .by the de‘endant the plaintiff has 
to show, in order to establish a liability on the defendant, that there 

< was want of diligence or that there was negligence on the part of the 
latter or his servants or agents, or, in other words, that the require- 
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ments of section 151 of the Contract Act have not been fulfilled. The 
Secretary of State for India in Council v. Ramdhan Das 
Dwarka Das sua te 
—— —, suit for, for loss of reputation and for mental anxieties and 
troubles owing to attachment stated to be :mproper—Limitation Act, 


Sch. I. Art. ag , see Compensation, suit for PA abe 
—— —, suit for recovery of, for non-delivery of goods by Railway 
Administration—Defence, loss due to fireand no neghgence—~Questions 
arising for consideration ; see Damages es a 
Dayabhaga School, if can be joint family consisting of father and sons 
under , see Sell-acquired property sss 


De bonis grant — Application, what to contain ; see Probate, revocation of .» 
Debts incurred for family purposes by the managing member, how far binding 
on the joint family governed by Dayabhaga School of Hindu Law, see 


Hindu joint family ose eee 
Decision in the previous suit, if operates as es judicata —Cause of action 
arising after the disposal of the previous suit ; see Res judicata ar 


Declarations and injunctions are discretiouaiy forms of specific relief ; see | 


Limitation sa 
Declaratory suit—Land held under Niskar right—Decree declared to be 
fraudulent as against some of the landlords—-Suit, if bad for defect of 








parties ; ses Suit, maintainability of aes ies 
suit for repudiation of marriage, 1f maintainable , see Mahomedan 
Law ies 


Decree, compromise, if valid—Compromise leaving certain properties aie 
Properties out side the scope of suit ; see Partition suit sa aii 

—, execution of—Civil Procedure Code (Act V of 1025), O. 21 R 3— 
Attachment of decree by the jyudgment-debtar-—Decree-holder, if can 
execute the decree, after giving a set of. 

An attachment order in favour of the judgment-debtor does not prevent 
the decree-holder from presenting his decree for money for execution, 
after allowing the decres of the judgment debtor to ba set of. Saroj 
Ranjan Sinha v. Joy Durga Dassi as os 

_ execution of, mortgagce of a non-transferable under rayati holding, 
locus standi fo make a deposit—Bengal Tenancy Act (VHI of 1885), 
section 66, clause (2), 

A mortgagee of a non-transferabie under raiyati holding has no locus standi 
to deposit money under section 66, clause (2), of the Bengal Tenancy Act 
in order to stay execution ot a decree for ejectment against his mortgagor 
(under-raiyat) fer non-payment ot arrears of rent. Mohini Mohan 
Saha v. Binod Behari Saha say ae 

, ex parte, against the holder of woman’s estate, when not binding on 

the reversioner ; see Possession, suit for . oak 7 ne 
—-——-—, ifcan be passed ina suit to establish plaintiff's right to hold the 
land free from rent by adverse possessicn, when no issue as to adverse 
possession was framed ; see Suit, maintainability of oe sos 
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Decree, if rent deeree —Decree for rent against the Mutwalli, who was not 
described as such ; see Rent suit 


, if rent decree — Suit against tenants who notified their succession to 
the tenure~ Representative ; see Suit, maintainability of 

——_—-—.,, passing of, on appeal against order passed under O. 33 R. 5 of the 
Code of Civil Procedure directing the attachment before judgment of 


certain palas or terms of worship of a shrine ; see Attachment before 
judgment 





in favour of a dead person ~ Legal representatives not b-ought on the 
record—Decree, if can be varicd or reversed under O. 41 R. 4 Civil 
Procedure Code ; see Decree. if can b2 reversed : ane 
— obtained against the legal heir of a deceased defendant, if can be 
executed against the executor of such deceased defendant —Executor 
not made a party to the suit in such capacity ; se? Executing Court ae 
Dedication, suit involving the question of, in favour of Gods of the Thakur- 
dwara-—Joinder of Sri Thakurji Maharaj or his representative, essential ; 
see Ejectment 





een nae 


Deposit of money by debtor under order of Court to abide the result of 
creditor's suit or ear-marked for him~—TInsolvency- Receiver’s position as 
to such money ; see Priority aes bee 

Discretionary cehef by way of injunction or declaration—Acquiescence : see 

Limitation mae 

Doctrine of double sbare on partition under Hindu law, wiee applicable ; ; 
see Partition ia tee 

Dower—Addition tf and when can be made—Husband’s promist to dower, 
when binding on him—Change of case—Widow’s power to hold her 
husband’s property in lien of dowe, —Presumpticn—Possession lawfully 
obtained and in heu of dowor—Presumption, one of fact. 

Under the Mahomedan law, an addition may be made to the dower at any 
time during the continuance of the marriage, and the husbind’s promise 
to the dower, if accepted by the wife, becomes incorporated with the 
marriage contract and is binding on him, though unless the Mahomedan 
law applies, a marriage already contracted may not forma valid con- 
sideration for such increase. 

When a party toa suit puts forward a substantive case and when that case 
failed, it would not be right to allow him to proceed on a supposed case 
which was not his case at all at any stage of the suit. : 

The Mahomedan law entitles a widow to hold her husband’s properties until 
her dower debt is paid, only if she has lawfully and without force or 
fraud obtained possession of them Such possession must initially be 
obtained by the widow on the ground of her claim tor her dower debt, 
and it would be lawful and in lteu of her dower when the dower contract 
provides for ıt or she has been put into such possess‘on by her husband 
in his lifetime or by his heirs after his death. 

There is a presumption under the Mahomedan law that when the widow 
has been in possession of her husband’s property during his lifetime and 
has continued so for sometime after his death. her possession has been 
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lawfully obtained and is in lieu of he: dower. This presumption which 

the Mahomedan law has designed for the benefit of the widow as a means 

of protection to her, her rights having been specially sateguarded in the 

Koran, is not a presumption of law. bet a presumption of fact, depending 

upon the circustances of each particular case. Sreemati Jobardao 

alias Johuran Bibi v. Sreemati Sakina Bibi oi T 251 

, addition, if and when “may b made to—Mahomedan Law: see 

Dower ase aaa 251 

, husband's promise to, effect of acceptance by wife -Manjage no 
consideration ; see Dower i ate 

Editor or publisner publishes news at bis own risk , see Security deposit .. 0” 22 

Effect of revenue sale on a Patni tenwe under a semintari sold for 
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rvevenue—Revenue sale impeached cs collusive between ths defaulting 
proprietors ‘and the darpatnidars—When the sale is not benami— 
Meaning of entire estite’ under section 47 of Revenue Sale Law (Ac! 
XI of 1859)—Effect of partition by Collector under the Est .tes- 
Partition Act—L-test day of pryment under s-ction 3 of Act XI of 
1859—Pntnidar’s right to claim khas possession when the patni tenure 
tiself was sold away under the Patni Regulation (VII of 1610) 
subsequent to the institutisn of suit for posssssior—VUesne prafits — 
Principle of apfo:tionment, between trespassers of different erades—~ 
Suit for rent tn resbect of an under tenure after its annulment~ 
Efect of omissien to put contrary suggestions to witnesses in 
the box. 


A suggestion contrary to the statement of a witness cannot be accepted 
untess 11 is put to him in the course of his examination 

When an estate sold for arreais of revenue is recorded in a separate number 
in the Collector’s rent-rol] with a separate revenue assessed upon it and 
the specification in the sale ceitificate granted under section 28 of Act XI 
of 1859 in the form prescribed by the Act shows that the estate sold was 
an entire estate, the mere fact of a portion of the ‘lands of the estate 
being joint with those of certain cther estates cannot stand in the way of 
its being an entire estate within the meaning of section 37 of the Act. 

A revenue sale held on the next payment day following the latest day of 
payment ot the arrears of revenue withia the meaning of section 3 of 
Act XI of 1839 is not without jurisdiction. 

In a suit by a patnidar for recovery of the lands of his patni after annul- 
ment of the ‘subordinate tenures thereunder, a decree for Khas possession 
cannot be made, if subsequent to the institution of the sut the patni 
tenure its#lf is sold away 1n a patni sale uader the Patoi Regulation. 

In the case of a claim for mesne profits two courses are open to the Court : 
a decree for mesne profits my be passed jointly aad severally against 
all the trespassers who may have jointly kept the pliintiffs out of 

possession for any particular petiod, leaving them to have their respective 
rights adjusted ina separate suit for contribution; or, the respective 
abilities of such trespassers miy be ascertained in the same sult and 
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decreed accordingly, but in order to enable the Court to adopt the latter 
course, proper materials must be placed before it. 

Under ordinary circumstances a decree for mesne profits is only to follow 
a decree for possession, but there may be a variation of this rule under 
proper circumstances. 

Upon the annulment of an under-tenure, a suit for rent thereof becomes 
infructuous for want of the necessary relationship of landlord and tenant. 
Kalidas Das v. Sreemati Satkarl Dassi aaa ae 


Ejectment—Recovery of khas possession of homestead land held by a non- 
agriculturist and not subjected to agricultural use —Tenancy created 
before the Bengal Tenancy Act but after the Transfer of Property Act— 
Which Act applicable. 

The principle of law that where the superior tenancy is an agricultural one 
the subordinate tenancy created out of it will also be an agricultural one, 
may hold good in respect of a tenancy created since the passing of the 
Bengal Tenancy Act. 1885, bat it will not apply in respect of a tenancy 
created prior to the passing of the above Act and at a time when the 
Transfer of Property Act, 1832, wasin force, especially if such sub- 
Tenancy was created expressly for residentia purposes in favour of a non- 
agriculturist fisherman and was never subjected to an agricultural use. 
Banowari Lal Saha v. Gopal Ghandra Saha T ae 


———-— Suit involving the question of effect of dedication in favour of 
Gods of the Thakurdwara—Foinder of Sri Thakurji Maharaj or his 
representative, essential. 


Where, ina suit toeject the defendants from land on which they had 
erected a Thakurdwara, the Courts in India passed a decree in plaintiff s 
favour without impleading as parties the Gods of the Thakurdwara in 
whose favour a deed of wakf had been executed, the Judicial Committee 
remitted the case to India, with directions fora new trial with reference 
to the effect of the wakf with the appropriate parties (namely, Sri 
Thakurji Maharaj or his representative) added. Kanhaiya Lal v. 
Syed Hamid Ali 





—, decree for, against under-raiyat for non-payment of arrears of 
rent—Mortgagee of non-transferable undereraiyati holdiag, if can deposit 
money to stay execution ; see Decree, execution of cae tae 

, suit for—Under-raiyat—Section 49(b) of Bengal Tenancy Act, 
amendment of, befors the expiry of time limited by notice, effect of ; see 

Notice to quit ies, bs 

, suit for by one co-sharer landlord, tf maintatnable—Form of 
decree, 

A co-sharer landlord who had made the other co-sharer landlords proforma 
defendants, was competent to maintain a suit for ejectment and he was 
entitled to get a decree tor recovery of possession to the extent of his 
share, jointly with the proforma defendants in the suit. Jerman 
Gomez v. Ram Kumar Kaibarta see si 
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Endowment, deed of—Provision as to appointment of Afutwallis~- 
Committee appointed by Government under the provisions of the 
Religions Endowments Act (XX of 1863), if can appoint Mutwalli for a 
term with condition—Burden of proof—Appointment of Mutwalli for a 
term—Bona fide lelief—Dismissal of Mutwalli—Succession to the ofice 
of Mutwalli—Public jolicy, doctrine of, application of—Contract-— 
Committee, if Corparation—Committee to be governed by rules applicable 
to Corporations—Difference between statutory Corporation and non- 
statutory Corporation—Ultra vires—Suit, maintainability of—Perma- 
nent injunction—-Spectfic Relief Act (I of 1877), Sec. 4a—Death of some 
members of the Committee appointed under the Religious Endowment 
dct—Remaining members, if can continue the suit —Estoppel. 

The Committee appointed by the Government under the provisions con- 
talned in the Religious Endowments Act, act within their power in 
malting appointments of Mutwalli for a term, with conditions which were 
as much binding upòn the person appointed as upon the members of 
the Committee, The properties of the endowment (being one to which 
section 3 of the Religious Endowments Act is applicable) are transferred 
to the Committee.. The trust properties vest in the Committee in the 
sense that the control of the same is completely transferred to the 
membzrs of the Committee under the law. The administration of the 
endowment is also vested by operation of law in the Committee. The 
Committee appoiot trustee, manager or superintendent for the proper 
management of the endowment. The trustee, manager or superintendent 
is an officer or servant of the Committee and is not a Mutwalli under the 
ordinary Mahomedan law. The position of a Mutwalli appointed by the 
Committee is that of a servant of the Committee and cannot have what 
is called a free hold in his office. 

The succession to the office of Mutwalli may be in accordance with the 
design of the donor, if he is alive, or if the Intention of the founder 
cannot be ascertained from any established usage, then the appointment 
may be made by the executor of the founder, and failing alj these, the 
power of appointment is in the Court which represents the power of 
the Kazi. 

A person appointed as Mutwalli by the Committee cannot invoke under 
the provisions of the Mahomedan Law the powers of Mutwalli. 

Ordinarily the authority which has the power to appoint an officer, has 
also the power of dismissal, 

The application of the doctrine of public policy must be within its recog- 

* nised bounds and the doctrine could notin any way be applied to the 
case of a contract as between the members of the Committee and the 
person appointed mutwalli by them. 

The doctrine of public policy will not be extended beyond the class of 
cases already covered by it and by no means could it be said that the 
case of appointment of a servant, Mutwalli or manager for a term for the 
management and administration of the endowment committed to its 

` control hy the members of the Committee, or laying down the term o 
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servic: and conditions under which he could be discharged, falls within 
the cases to which the doctrine of public policy is applicable. 


The Committee are stitutory bodies, and though they are not strictly 
corporations, their procadure in matters relating to management and 
administration, should b2 governed by the rules applicable to regular 
corporations. The difference however, between a statutory coiporation 
and a corporation which is not statutory, exists and must b: recognised. 
The former has such rights and can do such acte only as are authorised 
directly or indirectly by the statute creating it, the lalter, speaking gene- 
tally, can do everything that an ordinary individaal can do, unless restrict- 
ed directly or indirectly by statute. The acts directly authorised are such 
things as may fairly bə regarded incidental to or consequential upon 
those things which are expressly authorised ; and contracts entered into 
by a corporation created for a specific purpose are intra vires the cor- 
poration although not expressly mentioned in the statute under which it 
takes power. In determining, therefore, whether an act of a corporation 
is ultra vires or illegal, illegality approaches very near to, and in many 
cases is the same as ultra vires ; and the question is whether a particular 
act of a corporation is within the contemplation and power of the 
corporation. 

Defendant No. 1 entered office of mutwalli or manager after having executed 
a registered agreement, dated the Ist March, 1926, as between -himself 
and the Committee appointed under tha Religious Endowment Act. It 
was mantioned in the agreement that “ the appointment of Mutwalli (or 
Manager) will stand.good for three years from the date of appointment ”, 
during which time tho Committee will be at liberty to dispense with the ` 
services of defendant No.1 without assigning any reason, by simply 
giving him three months’ legal notice to terminate his appointment as 
Mutwalli ór Manager. On the 16th March, 1926, the Committee exercised 
their power by asking him to vacate his office from 1st July, 1926. This 
was followed by the appointment of defendant No. 2 for a period of five 
years. The defendant No. 1 refused to vacate the office. The plaintiffs 
consisting of three members of the Committee appointed under Act XX 
of 1863, for the management of the Hooghly Imambarah, instituted 
the present suit for a declaration that the defendant No.1 was validly 
removed from his office as manager or mutwalli of the Hooghly Imam- 
barah, and that the defendant was validly appointed in his place. In e 
addition to the declaration mentioned, the plaintiffs prayed for a perpetual 
injunction restraining the defendant No. 1 from asserting his alleged 
right to the office, and interfering with the defendant No. 2 in the execu- 
tion of his duties. Plaintiff No. 2 died before, and plaintiff No. 3 died 
after, the filing of the appeal to the Hon’ble High Court. The appeal 
was conducted by plaintiff No. 1, President of the Hooghly Imambarah 
Committee of Management alone, the places of plaintifis Nos. 2 and 3 not 
being filled up: 

Held, that the suit was maintainable and was not barred by section 42 of 
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Endowment—(Contd.), 
the Specific Relief Act as the primary relief claimed in the suit was for a 
permanent injunction against defendant No. 1, 

That the suit or appeal by the surviving member of the Committee was 
maintainable as a Committee was not ipso facto dissolved upon the death 
of one or more of the members. 

That the contract entered by the Committee anagara fixing of period 
and conditions was within their power and was not ultra vires, illegal 
and void. 


The power to appoint was expressly conferred by the statule ; the power to 
determine the terms of appointment was within the competency of the 
Committee as a statutory corporation inasmuch as acts beneficial for the 
purpose of the control of the endowment the specific purpose fer which 
the corporation was created, were intra vires the corporation. 

If the defendant No. 1 in the suit was a person who could claim to be in 
possession of the Hooghly Imambarah asa Mutwalli in accordance with 
the terms of the original endowment made by Hajee Mohamed Moshin 
on the 20th April, 1806, and if his position under the law was that of a 
Mutwalli under the Mahomedan law, he was not and could not be 
estopped fiom asserting his position as such. Butas the said defendant 
was merely in the position of a servant entrusted by the Committee 
appointed under section 7 of the Religious Endowments Act, 1863, with 
the management and administration of the Imambarah, and obtained 
possession of the same as such, his position was that ofa licensee, ofa 
person in possession asa servant, and couldnot, assuch, be permitted 
to deny the title of the plaintiffs at the time when he was appointed and 
placed in possession of the Imambarah. 

The onus was on defendant No.1 to show that the Committee had not 
acted on a bona fide belief that the appointment of a Mutwalll for a term 
and not for life, was necessary in the interest of the endowment confided 
to their care. 


The onus was on defendant No. 1 to show that the Committee had not, in ‘ 


. dismissing him, acted on a bona fide belief that the dismissal was neces- 
sary in the interest of the endowment but had been actuated by some 
other and improper motive. 

An appointment of a Mutwalli by a Committee was unknown to the 
Mahomedan law. Prince Gholam Hossain Shah v. Syed Altaf 





Hossain ite Sse 
—_— and its properties, to whom vested—Religious Endowments Act, 
Secs. 3, 7 ; see Committee ses ade 


Equitable estoppel—Grant of permanent lease by landlord—Grant becoming 
inoperative ; see Permanent lease ae 
Estoppel—Both parties making an agreement with full knowledge of the ii 





facts ; see Wakf see wee 
Trustee of an endowment, if can question his own breach of trust ; 
ses Wak oe on 
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Estoppel, equitable—Grant of permanent lease by Jandlord—Grant 
becoming inoperative ; see Permanent lease sia ANG 

Evidence, admissibility of—Deposition before the Commiting Magistrate-— 
Putin under section 288 Criminal Procedure Code (Act V of 1898), 
effect of—Statement recorded by a Magistrate under section 164, Crimi- 
nal Procedure Code, whether admissible—If such statement can be put 
in under section 145 of the Evidence Act (I of 1872) without declaring 
the witness hostile under section 154—When it can be put to jury in tis 
entirety-—>Section 1.45 of the Evidence Act—Charge to jury as to circum- 
stantial evidence —Su ficiency of. 

The deposition of witnesses before the Committing Magistrate, when put 
in under section 288 of the Code of Criminal Procedure, is substantive 
evidence in the case: they are as much evidence in the case as their 
deposition before the Court of Sessions. 

A statement by a witness recorded by a Magistrate under section 164 of the 
Code of Criminal Procedure is admissible in evidence to corroborate the 
statement made by that witness before the committing Magistrate from 
which statement the witness resiled in the Sessions Court. 

There is no legal bar to the statement under section 164 of the Code of 
Criminal Procedure of a witness being putin under section 145 of the 
Indian Evidence Act, by the public prosecutor without declaring that 
witness hostile under section 154 of the Act. x 

The provision contained in section 145 of the Indian Evidence Act relates 
to cross-examination as to previous statements in writing but does not 
militate ia any way against such previous statements being used by way 
o: corroboration of statements put in under section 288 of the Code of 
Criminal Procedure which are substantive evidence in the case before the 
the Court of Sessions. 

The statement under section 164 of the Code of Criminal Procedure cannot 
be said to be inadmissible in evidence inasmuch as it was not put in 
strictly under section 145 of the Indian Evidence Act if the procedure did 
not cause any prejudice. 

The statements under section 164 of the Code of Criminal Procedure 
could not be put to jury in their entirety, under section 145 of the Indian 
Evidence Act, or under any other provision of law had there not been 
evidence susceptible of corroboration recorded under section 288 Criminal 
Procedure Code. 

Where the Judge in charging the jury as to circumstantial evidence in the 
case observed that they must see whether the circumstances taken 
together led reasonably tono other conclusion than the guilt of the 
accused : 

Held, that there was no misdirection in the matter of the circumstantial 
evidence in the case which was placed in detail before the jury and 
particularly when there was also direct evidence available in the case, 
Manar Ali v. Emperor See 


-— — . admissibility of—indian Evidenee Act, (1 of 1873), Sec. 33, 
proviso (+)—Construction of— Representatives in interest ’—Privity 
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of estate not essential—Departure from English Law—Ancestral 


impartible estate-—Right of survivorship 

Under section 33, proviso (lii) of the Evidence Act, it is not necessary 
that al the questions ın issue in the two proceedings should be sub- 
stantially the same; it is sufficient that the principal question in issue in 
both the proceedings is identical. 

Section 33, Proviso (1), of the Indian Evidence Act, is a deliberate departare 
from the English Law on the subject, and it is not requisite that the parties 
to the second proceeding should be persons who derive their title through 
or claim under the parties to the first proceeding and thus be their 
privies in estate. In other words, differing herein from the English rule, 
the first proviso does not require that the party to the first proceeding 
should be privy in estate with or the predecessor in title of the “paity in 
the second. 

Section 33, proviso (i) requires that the party to the first proceeding should 
have represented in interest the party to the second proceeding in 
relation to the question in issue in the first proceeding to which the facts 
which the evidence states were relevant. It covers not only cases of 
privity in estate and succeasion of title, but also cases where both the 
following conditions exist, viz. (1) the interest of the relevant party to 
the second proceeding in the subject matter of the first proceeding is 
consistent with and not antagonistic to the interest therein of the 
relevant paity tothe first proceeding, and (2) the interest of both in 
the answer to be given tothe patticular question in issue in the first 
proceeding is identical. 

If both the above conditions are fulfilled, the relevant party to the first 
proceeding in fact represented in the first proceeding the relevant party 
to the second proceeding in regard to his interest in relation to the 
particular question in issue in the first proceeding. and may rightly be 
described as a “representative in interest ™ of the party to the second 
proceeding within the wider meaning of those words as laid down above. 

Although other rights which a co parcener acquires by birth in joint family 
property do not exist in regard to ancestral impartibie property, the 
birth right of thesenior member to take by survivorship still remains. 
Sri Rajah Ravu Sri Krishnayya Rao v. Rajah of Pittapur aes 

, admissibility of-—Indian Evidence Act (Iof 1872), Sec. ga— 
Possessory morigage accompanied by a lease back te mortgagor— 
Admissibility of evidence as to intention of parties to create merely a 
simple mortgage. 

A mortgage executed by one S in the plaintiff's favour was for a term of 
10 years and was in form a mortgage with possession. Possession was 
not, in fact, taken by the mortgagee, the phintiff, but by a second 
document of even date, the mortgaged land was leased to the mortgagor 
(S) for the same term atan annual rent. Mutation was duly recorded 
in the Revenue Records on the basis of the mortgage in the plaintiff. 
mortgagee’s name. On these facts, the Appellate Court in India held 
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that reading the mortgage with the lease of even date, and taking into 
account the fact that possession had remained all along with the mort- 
gagor, S, and that there had been other similar transactions between the 
parties, the mortgage (despite its express terms) should be construed 

only asa simple mortgage : 
Held, by the Privy Council, (reversing the said decision) that section ga of 
. the Evidence Act forbade the admission or consideration of evidence as 
to the intention of the parties or to contradict the express terms of the 
document, and that the mortgage in question was, as it purported on 
the face of it to be, a possessory mortgage. K. S. Mian Feroz Shah 
z. Sohbat Khan are vee 
, if admissible after the verdict of jury to estab‘ish the incom- 
petence of juror: see Trial by jury | oe os 
oral, as to terms of tenancy, if admissible, when document creat- 
ing title is ruled out ; see Permanent lease A ses 
———--——, reception of additional, by the lower appellate Court not affecting 


the right decision of a question—High Court, if can interfere ; see Rent 
suit 





eee ane 





— as to intention of parties to create merely a simple mortgage, if 
admissible—Evidence Act, Sec. 92—Possessory mortgage accompanied 
by a lease back to.mortgagor ; see Evidence, admissibility of aa 

ol previous conviction of a person, if can be adduced in the course 
of a trial ; see Immoral trafficking eae ae 

——— taken On commission, not formally tendered, if can be used in the 
case ; see Adjournment ase be 

Evidence Act, Sec. 33 Proviso (iii)—All the questions in issue in the two 
proceedings need not be substantially the same—Princlpal questions in 
both proceedings should be indentical ; see Evidence, admissibility of ... 

ı Sec. 33 Proviso (i)—~Parties to the second proceeding if to be. 

privies in estate with the parties to the first proceeding or their prede- 

cessor ; ses Evidence, admissibility of See aes 

, Sec. 33 Proviso {i)—Parties to the second proceeding need 

not be persons who derive their title through or claim under the parties 

to the proceeding ; see Evidence, admissibility of x ki 

, Sec. 33 Proviso (i)—'Representatives in interest; who are; 

see Evidence, admissibility of ie 

, Sec. 33 Proviso (1)—Is a departure fiom the English law on 

the subject ; see Evidence, admissibility of ae se 

——, Sec. 33 Proviso (i), requisites of—Privity in estate and 
succession of title and other cases ; see Evidence, admissibility of ee 
——,, Sec. 92—Intention ot parties—Possessory mortgage accom- 
panied by a lease back to mortgagor—Simple mortgage ; see Evidence, 
admissibility of 

















ove s sas 


~——, Sec, 114--Accounts—Party not withholding the accounts: 
see Executor 


eso aes 


, Sec. 145-~Statement of witness recorded by Magistrate nnder 
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Evidence Act—(Contd.). 
section 164 of the Criminal Procedure Code—Witness not declared 
hostile ; see Evidence, admissibility of z $ 
ı Sec. 14s, scope of—Previous statement of sities: if can be 
used by way of corroboration of statements put in ander secticn 238 of 
the Code of Criminal Procedure ; see Evidence, admissibility of Wk 66 
Executing Court--Question raised before it as to whether a decree is execut- ` 
able or not—Civil Frocedures Code (Act V of 1908), Section 47 and 
order 31, rule 58, applicability of—Decree against legal heir, if execut- 
able against executor—Execulor, no purty to suit. 
A question raised before the executing Court by an executor as to whether 
+ the decree sought to be executed is executab’e or not against him, he 
being not impleaded in the suit as such, is one under section 47 of the 
Code of Civil Procedure and not under order 21 rule 58 of the said Code. 
A decree which was obtained against the legal heir of .a deceased defendant 
could be executed against the executor of such deceased defendant though 
the executor was never made a party to the suit in such capacity. 
Bhodhar Chandra Chattopadhya v. Keshab Chandra Ghose ... 437 


Execution —Application made to the Court which passed the decree though 
the decree and the certificate of non-satisfaction remained in the trans- 
g Jarring Court—Court which passed the decree, when retains juris tic- 
tion—~Application, if in accordance with law—Indian Limitation Act 

(IX of 1908), Art, 185, clause-(5). 

The Court transferring a decree for execution to another Court retains 
jurisdiction for certain purposes whichis limited e. g. for dealing with 
applications for recording assignment of decree under order 21 rule 16 of 
the Code of Civil Procedure and application against the legal representa- 
tives of the judgment-debtor. 

A decree was passed by the Munsiff’s Court at Dacca on and August, 1926, 
It was transferred to the Munsiff’s Court at Tangail, where execution 
proceedings were started but it was eventually dismissed on agth Aygust, 
1927, On 25th January, 1929 the decree-holder filed another application 
for execution in the Munsiff’s Court at Dacca. On aad March, 1929 the 
decree together with the certificate of non-satisfaction was returned by 
the Tangail Court to the Dacca Court. The application for execution 
dated the a5th January, 1929 was registered and kept on the file but was 
afterwards dismissed. The present execution proceedings were started 
on the 1st June, 1931 : 

Held, that the application for execution dated the 1st June, 1931 was barred 
by limitation as the previous application for execution dated the 25th 
January, 1929 was not an application filed in the proper Court and as 
such it was not an application in accordance with law within the meaning 
of Art. 182 Cl. (5) of the Indian Limitation Act, Jatindra Kumar 
Das v. Mohendra Chandra Banikya A tee 192 

Executor— Liability of executors for accounts—Account papers remaining 
wtih agents or Gomosthas—Liabiltty on the basis of probable income, 
nok on the basis of inventory filed in the probate proceeding—Inveniory, 


66 





Vor. LVIII.] INDEX OF CASES. 


‘Executor—(Conéd.). 
if evidence—Presumption under Section 114 of the Indian Evidence 
Acé'(I of 1873), when non-production of the accounts is duet) defarlt 
of the executors’ agents—Failure to do duty by executors — Liability for 
default of co-trustee 

Where by a preliminary decree, which has since become final and therefore 
unassailable, the rights and ltabilities of the parties were settled and it 
was ordered that the defendants Nos. 1 and 2 who were executors under 
the plaintiff's grand-mother’s will, were to render accounts to the plain- 
tiff, an universal legatee under the said will, and in accordance with the 
said decree an account commission having been held, the Commissioner 
ascertained the amount of the executors’ hability, in default of produc- 
tion of the account papers, on the basis of probable income and probable 
expenditure, thatis, the probable profits from the estate : 

Held that the exzcutors were jointly and severally liable for accounts and 
that non-production of the account papers by them on the plea that they 
were with the gomosthas did not absolve them from their liability for 
account, 

Held, further, that the figures given in an inventory filed at the time of 
obtaining probite are no evidence against a legatee, and, therefore, in a 
claim by the latter for accounts, the income of the estate cannot be 
calculated on the bisis of such inventory. 

A plea which ought to have been raised before the preliminary decree, 
if not raised at that ‘time, cannot be allowed to be raised ala subsequent 
stage. 

Wherea pirty does not himself withhold tke accounts, no presumption 
can be drawn under section 114 of the Indian Eyidence Act to the effect 
that the accounts if produced would have gone against him. _ 

Where the executors have failed to do their duty in every respect and no 
reliance can be placed on them in consequence, the legatee's- evidence 
regaiding the accounts should be accepted in the absence of cogent 
reaso 1s to the contrary. 

The mere fact that‘ wil! empowered the executors to have their work 
done through agents and servants does not relieve them of their liability 
as executors ; nor does it empower them to delegate to others their 
fiduciary character as executors 

The fact that one of the executors took a more active part than another 
executor and that the latter care in and interfered only when con- 
venient did not make any difference in the joint liability of the executors, 

The issue as to whether the executors aie lable for any loss or damage to 
the estate owing to any wilful default, misfeasance, malfeasince or mal- 
administration on their part should be gone into only after the accounts 
have been taken, as till then the extent of the loss cused by such default 
etc. cannot be ascertained, ` 

An executor can only be charged for actual receipt by himself or his agent, 
and not fora default of his co-trustee. Kanti Chandra Tarafdar v. 

Radharaman Sirkar 
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Executor, if can be charged for default of his co-trustee ; see Executor aaa 
Executors, if jointly liable—One of the executors taking active part— 





Another interfering when convenient : see Executor tee ce 
Executor interfering when convenient, (while another is taking active part), 
if liable ; see Executor fis 
Executors, liab.lity of—Joint and several- Non- edak of account 
papers ; see Executor ane ave 

, liability of -Will empowering the executors to have their work 

done through agents and servants ; see Executor eee ste 


~~, lability of, issue as to, for any Joss or damage to the estate owing 
toany wilful default, misfeasance, malfeasance or mal-administration, 


when can be gone into ; see Executor age 
Executor and co- WANGAN Executor, if can be charged for default of his 
co-trustee ; see Executor sen 
Executors doing their work done through agents and servants by. direction of 
will, lability of ; sse Executor cae 
Fact, question of—Drawing of presumption from facts; see Rent, if 
enhancible tee 


Family arrangement—Party, if can enter into a transaction which he is not 
under the law competent to do and which is beyond his disposing power ; 
see Wakf as 

General Clauses Act, Sec. 6 Cl. (c)}—Temporary Act, epeal. of— Vested 
right under the temporary Act, if ceases ; see Act, repeal of, effect of ... 

Generation to generation—Britti or allowance , see Will, construction of 

Gift, absolute—Gift not limited in any way—Gift followed by general power 
of appointment and gift over, in default of appointment: see Suit, 
maintainability of fe we 

————, when absolute ; see Suit, fhaintainability of ee ese 
~~~ not limited in any way, is followed by general power of appointment 
and gift over in default of appointment—Absolute gift ; see Suit, main- 
tainability of i i 

Gift over—Gift to a class—Present gift to persons capable of taking— 
Intention that other persons incapable of taking should come in after- 
wards and share in the gift ; see Suit, maintainability of ie! 

nee ig a gift to a class—Rule of construction; see Suit, main- 
tainability of E te ene 

emee to ascertained and unascettained person; see Suit, maintain- 
ability of vs ot 

High Court, if to consider the circumstances ot the piticul caso in setting 
aside the order of transfer ; see Transfer a re 

m, interference by—Reception of additional evidence by the lower 
appellate Court not affecting the right decision ofa question j see Rent 
suit an ies 

mee when can interfete—Contract as to rate of interest; see 
Unregistered bond EA KK 

Hind fa u joint mily—Dayabhaga School—Debts incurred for family 
purposes by the managing member, how far binding on the joint 


Pace, 
271 


271 
271 
271 


271 


445 


- 45 
445 
445 
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Hinduljoint family—(Contd.). 
family—Jlortgagee, if entitled to sue on debt ignoring mortgage 
Transfer of Property Act, Sec. 68, provisions of. 

All members of a joint family and all their properties divided or undivided 
are liable for deb‘s contracted on behalf of the family Ly one who was 
authorised to contract them. 

An implied contract may be presumed in favour of a managing member of 
Dayabhaga family from the fact that they were entiusted with such 
management by the other members of the family. 


When a debt has been contracted by the managing member of a joint family 
for a joint family purpose and the members have bzen benefited thereby 
the joint family and not the managing member becomes liable for it. 

Whena Karta of a joint undivided Hindu family boriows money ona 
promissory note for the purposes of the family or for meeting family 
necessities, the creditor can recover the money from all the members of 
the joint family aithoigh they were not parties to the note. 


Having regard to the provisions of section 68 of the Transfer of Property 
Act, a mortgagee is not entitled to sue upon the debt ignoring the 
mortgage. Sukhada Kauta Bhattacharjee v. Jogini Kanta 
Bhattacharjee 

Hindu Law—Double share on partition, doctrine of, where „applicable ; see 
Partition eee one 

Hindu trading tam ily—Authority of Karta to borrow money on promissory 
notes in his own name— Presumption as to the borrowing being for the 
Family business. 

When the Karta of a Hindu trading family borrows money on promissory 
notes executed in his own name and not in the name of the firm, ‘there 
is no presumption that the borrowing was for the purposes of the joint 
family business, and the lender must prove that the money was required 
for the family business. Abdul Majid Khan v. Saraswatibai 

Impartible property, ancestral —Right of senior member to take by survivor- 
ship ; see Evidence, admissibility of ee 

Indian Contract Act. (IX of 1872), Sec. 251, Exception—Power of one 
co-partner to grant release for a debt due to the firm. 

Where the circumstances of a case show that the authority of a partner to 
grant discharge to a debtor from his lability to the firm is restricted and 
the debtor has notice thereof, the case falls within the exception of 
section 251 of the Indian Contract Act, 1872 and the debtor cannot set 
up sach an unauthorised discharge by one co-partner against the other 
co-partaers. Utankalal Mukerjee v. Firm of Netai Chandra Seal 
and Kali Prosanna Seal bes 

Indian Merchant Shipping Act, Sec. 63, application inden if can be 
dismissed under section £03 of the Code of Criminal Procedure ; see 
Complaint tee wee 

Indian Press (Emergency Powers) Act, Secs. 3(3) 7(3), notices under, 
if to specify contravention of any sub-section of section 4 of the Act ; see 
Security deposit 
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Indian Press (Emergency Powers) Act, 1931, Sec. 4—Effect of words 
as published in news paper to be considered ; ses Security deposit 
Indian Press (Emergency Powers) Act, Sec. 23—High Court, if can deal 
with question of disadvantage to petitioner , ses Security deposit 

Indian Railways Act, Sec. 72 Standard of carc to be taken by the bailee ; 
see Damages ace 

———, Sec. 72, scope of ; see Damages see 

——-—, Sec 76, effect of —Burden of proof ; see Damages 

Jnference—Partnership—Use of ‘us’ in a letter written by one person to 
another : see Partition ted 

—— of presumption, a ‘question of fact; see Rent, if enhancible 

Inherent power—Decree for declaration, natare ot; see Suit, maintain- 
ability of z 

Inheritance, words of, if create an absolute estate ; see Suit, maintain- 
ability of aa 

Insolvency Receiver, if has priority over the creditor—Deposit of money by 
debtor under order of Court to abide the result of creditor’ s suit or ear- 
marked for him-—Attachment before judgment ; see Priority 





pn 








Intentions of Hindu donor or Hindu testator, how construed ; see Suit, main- ` 


tainability of e, 


Interest, how calculated-—Rent payable monthly ; see Suit for rent ae 


‘~~ —, rate of contract as to—High Court, when can interfere ; see Unregis- 
tered bond os ae 





and damages—Kaluliyat executed before 1885, construction of— 
Interest and damages, if both recoverable—Bengat Tenancy Act (VILI of 
1885 as amended by Act IV B.C of 19028), Sec. 179 and its proviso, 
applicability of—Previso, if has any reb ospective effect. 


If the cause of action arose before the amendment, by which the Proviso 
was incorporated in section 179 of the Bengal Tenancy Act, came into 
operation, the’ Proviso notwithstanding its language would have no 
retrospective effect in a case in which the main part of that section itself 
would not apply. 


The main section 179 of the Bengal Tenancy Act, which has undergone 
no alteration by the amendment of 1928 being not applicable to perma-« 
nent mokarari leases created before the Bengal Tenancy Act, the Proviso 
would not have any effect whatsoover in such cases, it would have effect 
only in cases when permanent mokarari leases have been created after the 
Bengal Tenancy (Amended) Act came into operation. 


Where Kabuliats which purported to be mourash: mokarari leases were 
executed between 1865 and 1867 and the rents reserved therein were 
payable in ten monthly Kists ranging between Baisak and Magh with 
further stipulations that in default of payment of the money due on éach 
Kist, interest would run at the rate of Rs. 2 percent. per month and 
that damages at the rate of 25 per cent. over and above interest would 
be payable by the tenants in case the institution of suits for recovery of 
rent and interest became necessary. 
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Inberest—(Conti ). 

Held (a) that the landlord was entitled to recover interest as well as 
damiges. 

(b) That section 67 of the Baagal Tenancy Act would have no operation in 
the circumstances of the present cas2 i. e. when the Kabuliats were 
executed long before and the arrears were claimed for periods prior to the 
introduction of the Amending Act of 1928. Chandi Charan Law v. 
Abbas Ali Bhuiya see ki 





after the amendment by which the Proviso was incorporated in 
section 179 of the Bengal Tenancy Act—Mourasi mokarari lease; see 
Interest and damiges ; 





— created, if absolute or limited —Interest created in faroe. of widow — 
Widow made owner with unrestricted powers of transfer—Transfer in case 
of legal necessity ; see Will, construction cf 

Interferenc3 with right of worship—Continuing wrong—Limitation Act, 
Sec. 23, Sch. I Art 120; see Limitation eae 


ave 


Inventory, figures given in, if evidence against legatee—inventory filed at the . 


time’ of obtaining probate—Legatee’s claim for accounts against the 
executors ; see Executor oes Fi 
Issue as to liability of executors for any loss cr damage to the estate owing 
to any wilful default, misfeasance, malfeasance or mal-administration, 
when can be gone into ; see Executor See 
as to status of tenant, if to be determined—Suit for Kr NA of fair 
and equitable rent under section 105 of the Bengal Tenancy Act, dismissed 
for defaul:—Tenant applying under section 105A by paying ad valorem 
fee for decision of his status ; sse Landlord 
Joindor of parties—Joia der of Sri Thakurji Mabaraj or his ener, 
essential —Suit involving the question of effect of dedication in favour of 
Gods of the Thak urdwara ; see Ejectment Ae 
Joint family consisting of father and sons ~Dayabhaga School ; see Self. 
acquired propar ty ve 
family governed by Dayabhaga School, if Jiable for debts a for 
family purposes by the managing member ; see Hindu joint famiiy saa 
property, no neucleus of, admitted or proved—Burden of proof ; see 
Self-acquired property ive bes 
Judgm2nts not inter partes mutam, assertion of ; see Attachment before 
judgment oe 
Kabuliat, consolidated rent fixed in, for all lands within defiacd Bean dari ; 
see Bengal Tenancy Act, Sec, 52 T ied 
Karta of a Hindu trading family borrowing money on pethen note in his 
own name—Borrowing, if for family business—Presumption ; see Hindu 
trading family one 
ofa joint undivided Hindu family governed by Dayabhaga School 
incurred debts for family purposes—Creditor, if can 1ecover money from 
all the members of the joint family although they were not parties to 
the promissory nate ; see Hindu jolnt family YT 
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Kazi, application to, for a declaration that the marriage has been repudiated, 
if can ba done by a suit under section 42 of the Specific Relief Act ; see 
Mahomedan Law see 

, function of, if can be performed by the District Judge ; see > Mahomodan 
Law ia ase 

Land, if waste land—Land inca pable of actual and continuous physical posses- 
sion ; see Boundary dispute 

, Possession of, person, when said to be in ; see Boundary dispute 








Land acquisition—Binding agreement—Selling vwalue—Valuation of 
property—Three party agieement—Agreement between claimant land 
Railway Company, tf binds Collector—Mazket value of land—Ages- 
ment to pay for early possession and market value of land—Develop- 
ment scheme, 4 


In order to constitute a binding agreement the intention of the parties must 
be distinct and common to both; an agreement does not admit of 
difference. 

In the absence of evidence of the selling value of similar class of khas lands 
in the neighbourhood, the only course of proceeding is to estimate the 


rent at which the whole plot may be leased and the purchase money may ` 


be properly calculated at 25 years purchase plus the amount of Nazar 
minus the collection expenses. 


The principle on which the valuation of property compulsorily acquired 
should be measured may be divided into two propositions : (a) the value 
to be paid for is the value to the owner as it existed at the date of the 
taking, not the value to the taker (b) the value to the owner consists in 
all advantages which the land possesses, present or future, but it is 
the present value alone of such advantages that falls to be determined, 


Per Henderson, F.: Where there was agreement as to the amount of 
compensation to be given for the land acquired between the claimant 
and the Railway Company for whom the land was acquired, the Land 
Acquisition Collector would not be bound to award the sum agreed 
upon, 

A surveyor would be able to ascertain the value_of the structures transferred, 
the incidents of the right sold, the amount paid as selami, the rent etc, 
and from an examination of several such transactions in the locality he 
should be able to forma very good idea ag to the value of the land as a 
cleared sight. 


Development schemes are at best an unreliable guide to the market value 
of the land, even when they are prepared by an experienced and com- 
“petent surveyor ; they must be even more unsatisfactory when prepared 
by a Judge who has not seen the land and Is entirely unfamiliar with the 
local conditions. BijJayakanta Lahiri Chaudhury v. The eo 
of State for Indla in Council “ on 

Collector, if bound by an agreement as to amount of com- 

pensation to be given for the land acquired between the claimant and the 

_ 7 Railway Company ; see Land acquisition tes oon 
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Landlord, if can recover from the Mokarari lessee by suit interest at a rate 


exceeding that allowed by section 67 of the Bengal Tenarcy Act ; see 
Suit for rent 





_ right of—Landlord’s transfer fee and compensation, recovery 
of—Application or suit, if necessary—Bengal Tenancy Act (VII of 1885, 
as amended by Act IV of 1928), Section 26 ¥—Exact scope and signi- 
Jicance of any passage in a statute, how to be found and ascertained, 

A landlord is entitled under the law to recover the transfer fee and com- 
pensation as mentioned in section 26 J of the Bengal Tenancy Act by 
means of an application and not by a suit though the section 26 J itself 
does not expressly mention the procedure to be followed for the purpose 
of recovery of landloid’s feo and compensation. 


The true meaning, the exact scope and significance of any passage occuling 
in a statute may be found not merely in the words of that passage but ou 
a comparison of the same with other parts of the statute and the inten- 
tion of the legislature can be ascertained in that way. Aghore Chan- 
dra Jajui v. Rajnandinee Debee 
Landlord’s fee and compensation under section 26 J of Bengal Tenancy Act, 
how realised ; see Landlord, right of see 
Lease, determination of—Tenant's fixtures, right of bina of —Right 
when to be exercised—Transfer of Property Act (IV of 1882), Sec- 
tion 108 clause (h), applicability of—Transfer of Property Act as 
amended in 1929 how far modified the old law. 
The rule in Thakoor Chunder Paramanick’s case was not laid down as 
a local usage and such rule could not be regarded asa local usage of 
the city of Calcutta. A case of local usage regarding a lessee’s right of 
removal of structures erected by him could be made by evidence or by 


prior decisions establishing the usage so as to make it judicially 
notorious. ` 


Clause (h) of Section 108 of the Transfer of Property Act was intended 
to be a complete statement of the tenant’s right as regards removal of 
fixtures. It was not intended that if the right given by clause (h) had 
been exhausted, the tenant would havea further right to remove the 
fixtures making out his right by the personal law or by the general rule 
of equity and good conscience. 


Clause (b) of Section 108 as amended negatives any right to remove the 
fixtures after Lhe time limited by the clause. It has extended the period 
within which the lessee could remove beyond the “continuance of the 
lease ” to any further time during which the lessee is in” possession of 
the property leased but did nothing more. 


Where a suit was brought on the 10th December 1950 for recovery of pos- 
session of pucca buildings and structur esraised by a monthly tenant, the 
plaintiff being as assignee of the structures from the monthly tenant, 
the tenancy having determined on the 1¢th April 1928 and the defen- 
dants having obtained possession long before the suit : 

Held (a) that the plaintiff’s tenancy having determined in April 1928 and 
ihe time between 13th April 1928 and ioth December 1920 not having 
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Lease—(Conid.). ` 
been accounted for the plaintiff could not assert a .claim to recovery of 
possession of the.stinctures or to the value thereof , 
(b) That'the case was governed by Section 108 clause (h) as ance by 
the Act of 1929. Govinda Prosad Shah v. Sreemutty Charusila 
Dassi -e oo 
———, permanent, unregistered, if admissible in“evidence as disaitnent of title ; 
see Permanent lease ate 
Pendente lite—Lessee, if a itera ro of the Jase -debtor 
within the meaning of section 47, Civil Froceduie Code (Act V of 
1908)-—Transfer by way of sale, mortgage, leoss, if any distinction in 
principle exists. 
A lessee who is inducted on the land during the pendency of a litigation 
by a defendant becomes a representative of the judgment-debtor within 
the meaning of section 47 of the Code of Civil Procedure. É 
There is no distinction ia principle between a transfer by way of sale, a 
transfer by way of mortgage and a transfer by way of lease so far as 
the question of lis fendens is concerned. Nishi Kanta Saha Mondal 
v Kumar Pramatha Nath Roy ia iis 
Legal necessity, enumeration of ; see Possession, suit for sea ae 
Legatee’s claim for accounts against the executors—Figures given joan 
inventory filed at the time of obtaining probate, if evidence against 
legatee ; see Executor ia sei 
evidence regarding accoun's—Executors failed to do their duty in 
every respect : see Executor 
Legislature, proceedings of, if can be referred to, in uae a statute ; 
see Suit for rent 
Liabllity—Jndian Contract Act (IX of 1872), sections 51, 52, gga of 
wrongful repudiation of contract by one party—Conditions precedent, 
performance of, when essential—Waiver, plea of, not alowed to be 
raised for first time on appeal before the Privy Council, 


Under the Indian Contract Act, sections 51, 52, 53, a wrongful repudiation 
ofa contract by one party cannot, except by the election of the other 
party so to treat it, put an end to an obligation ; ifthe other party still 
1asists on performance of the contract the repudiation is brutum fulmen, 
i, s. the parties are left with their rights and liabilities as before. A 
wrongful repudiation by one parly does not of itself absolve the other 
party, if he sues on the contract, from establishiag his right to recover 
by proving performance by him of conditions precedent. 








Waiver depends on evidence of fact, and accordingly where waiver was 
neither pleaded nor an issue raised thereon in the Courts in India, the 
question cannot be agitated for the first time on appeal before the Privy 
Council. Florle Edrige v Rustomfji Dhanjjbhoy Sethna ava 

Limitation—Judian Limitation Act (IX of 1908)—Decisions -of Court of 
England, if can be borrowed in construing such Act—Trans‘er of mort- 
gaged properties by mortgagor—Mortgagor retaining a portion— 
Payment by mortgagor, if saves limitction as against transferee-— 


PAGE. 


161 


325 


229 
181 


271 
271 


18 


436 


Vou LVHI J INDEX OF Casts, 


, 


Limitation —(Conid ). 
Substitution—All the heirs of the deceased defendant not brought on the 
record—Suit, if fails—-Non-compliance with the provisions of 
Order XXXIV rule 1 Crvil Procedure Code (Act V of 1908). effect of — 
Order 1 rule 9 of the Civil Procedure Code, applicability of.. 

The Indian Limitation Act has to be followed by Courts in India in con- 
sidering the rules of limitation applicable to a case and where there is 
sufficient guidance given by the provisions contained in sections 19 and 20 
of the Indian Limitation Act, there could not be any justification in 
borrowing rules of limitation from decisions by Courts in England, based 


upon a statute altogether different in language from the statutory provi- ` 


sions contained in particular sections of the Indian Limitation Act. 

Where a mortgagor transfers the mortgaged properties and retains an 
interest in a portion of those propertics and payments are made by him 
towards the satisfaction cf the mortgago-debt, after the transfer, it will 
keep alive the debt even against the transferee. 

A suit cannot fail in its entirety on the ground of non-joinder of a neces- 

7 sary party 

The question of representation of the interest of a defendant who should 
have been substituted in place of a deceased defendant cannot be allowed 
to be raised after the legal representatives of the deczased defendant had 
been substituted by the Court under Order XXII rules 4 and 5 of the 
Code of Civil Procedure. Failure to object toa substitution precludes a 
party to re-open the question of representation 

The provisions of Order I rule 9 of the Civil Procedure Code is applicable 
toa mortgage suit. Non-compliance with the provisions of Order XXXIV 
rule 1 of the Code of Civil Procedure is not fatalto a mortgage suit. 
Umesh Chandra Mandal v. Hemanga Chandra Maiti 


Indian Limitation Act (IX of 1908), Sec 23, Sek. I Art. rz0— á 


Interference with plaintif’s right of worship—Continuing wrong— 
Sp-cifie Relief Act (I of 1877 1) Sec. 56—Acquiescence or other couduct 
disentitling plaintif to discretionary relief by way of injunction or 
declaration. 

Held, on the evidence, that the Parasnath Hill (in the district of Hazari- 
bagh in Bengal) is not the debutter property of the Jain deities thereon, 

In a suit alleging interference with the plaintiffs’ right of worship on the 
said Hill and claiming relief, by way of injunction and declaration, in 
respect of certain Charans (footprints of Saints), which the defendants 
had removed and replaced by Charans of a different type abhorrent to 
the plaintiffs, held (on the plea of limitation) that the sut was not barred 
by Art. 120 of the Indian Limitatioa Act, as the act complained of was 
a continuing wrong, as to which under section 23 of the Limitation Act 
a fresh period began to run at every moment of the day on which the 
wrong continued. 

Under the law of India, declarations and injunctions are discretionary forms 
of specific relief, and under section 56 of the Specific Relief Act-the 
Court may refuse to grant-an injunction if the plaintiff by acquiescence 
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Limitation—(Condd, ) 


` 


or other conduct has disentitled himself to such relief. Sir Seth 
Hukum Chand v. Maharaj Bahadur Singh i bis 

Limttation Act (IX of 1908), Sec. to, Sch. I dee 49, t45— 
‘Vest’—Transfer of proprietary right—Depostt as security—Character of 
deposit, if altered—Demand and refusal —Suit against heirs of original 
depository 

Section 10 and Article 145 of Schedule I of the Limitation Act taken 
together, mean that trust property shall not be subject to any law of 
limitation, that no length of time shall “aran action to recover such 
property but that when trust property finds its way into the hands of an 
assignee for a valuable consideration, the ordinary law of limitation will 
apply and that the assignee shall have the same benefit as an ordinary 
purchaser of property, not trust property, would have. 

The word ‘vesting’ implies property in the subject matter and it is contrary 
to the ordinary accepted meaning of the term ‘vesting’ to say that 
property is vested In person by reason merely of his haying control 
over it. 


While thus merely placing the property in the possession or control ofa 


person does not amount to the vesting of the property in him, it cannot 


be that the word ‘vesting’ is to imply ‘ownership’ because a trustee cannot 
ba the owner of the trust property. 


While tranefer of proprietary rights is not intended, mere transference of 
management or control isnot enough to satisfy the requirements of 
‘vesting’ as contemplated by section 10 of the Limitation Act; a right 
to call for a transfer and to possess the property for the purposes of the 
tiust and also a power to dispose of it according to the terms of 
the trust without reference to the owner are the essentials that constitute 
the "vestin gz’. 


Three brothers R, Dand G lived in TAA as members of a joint 
family, They had G. P. notes of the face value of Rs. 33,c00 as part of 
their joint family properties. G held the post of Dewan under the 
Burdwan Raj. In 1305 (=1898) he put in as securities with the Raj for 
his service G. P, notes of the face value of Rs. 20,000 out of the 
aforesaid securities. In 1509 (=1902) the brothers separated in mess. 
In 1911 (= 1905) they hada partition of their properties and as a result 
thereof, so far as the G. P. notes are concerned, they were divided into 
three shares. G. P. notes of the face value of Rs. 11,000 going to each 
of the two brothers D and G and to the sons of R who had by that time 
died. R's sons got the notes that were with the family, but D could 
not do soas the notes of his share formed a part of the security which 
G had lodged with the Burdwan Raj. In 1319 (=1912) G retired from 
service, but the notes 1emained with the Raj. In October 1914 G died. 
Defendants Nos. 1 and 3 were his sons and defendants Nos. 3 and 4, his 
grandsons. The plaintiffs were the heirs of D, No.1 being one of his 
two sons and No. 2 being the widow of the other. On the a7th February, 
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Limitation—(Conid.). 


1922, the plaintiff No. 1 wrote to defendant No. 1 and demanded G., P, 
notes of the value of Rs. 11,000, which was refused by the Iatte on the 
ist March, 1922. Ontheisth February, 1928 the plaintiffs instituted - 
this suit for recovery of the said G. P. notes of Rs 11,000 or, in default, 
the equivalent money value thereof together with interest : 

Held, that the suit was not barred by limitation under Art, 145 Sch. I of 
the Limitation Act. 

That section 10 and Art. 49 of the Limitation Act did not apply. 


That there were no materials which would justify the Court in affirming 
with certainty that a return of the G. P. notes in specie to the D’s estate 
after G’s service with the Burdwan Raj came to an end, was a purpose 
of the trust within the meaning of section 10 of the Limitation Act. 


That the suit against the heirs of the original depository came within 
Art. 145 Sch. I of the Limitation Act. 


That whatever form of bailment this transaction might correspond it was 
a transaction which, in the absence of a definition of ‘deposit’ or 
‘depository’ in the Limitation Act, must be judged by the ordinary 
meaning of these words, as usedin Sch.I. Art. 145 of the Limitation 
Act. 

That the character of the transaction in so far as it was a deposit was not 
altered atter demand and refusal and hence Art. 49 Sch. I of the Limita- 
tion Act ‘was inapplicable. 

Article 145 Sch. I of the Limitation Act takes no notice of the termination 
of the bailment; it is concerned with the time when the deposit is i 
made. Bibbuti Bhusan Dutta v. Anadi Nath Dutta .. aa goa 

The Bengal Municipal Act, (II of 1884, B. C.) Sre: 501; 363— 
Sale under Sec. 361 not completed— Possession not delivered—Suit for 
refund of purchase money—Limitation—Art. 9/, Sch. 1, ofthe Indian 
Limitation Act, (IX of 1908)—Notice under Sec, 363 of the Bengal 
Municipal Act. 

There 1s nothing in the Bengal Municipal Act, 1884 to prevent a sale held 
under section 361 of the Act from being completed and possession of 
the property sold being given to the purchaser and a purchaser, the sale 
in whose favour has not been completed and to whom possession of the 
property has not been delivered, is entitled to ‚claim refund of the 
purchase-money from the Municipality and no notice under section 363 
of the Act is necessary for such a suit inasmuch as it is not in respect of 
anything done under the Act 


a 


The limitation for such a suit is governed by Art. 97 of the Indian Limitae 
tion Act, 1908. Sudhamukhi Debi v. The Chairman of the 
Commissioners of the Tallygunj Municipality aie ate 235 
, question of, if can be decided on the basis of the principle that 
possession follows title—Plaintiff alleging definite previous acts of 
possession in respect of a plece of land and sues for recovery on the 
allegation of subsequent dispossession : see Boundary dispute ooo 478 
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Limitation Act, Sec. 10—Purpose of the trust—Return of G. P. notes in 
spegie—G, P., notes given to plaintiff on partition—Suit for recovery of 








G. P. notes so obtained ; see Limitation ae a 
Tm Sec 19—~'Vest’—Transference of management or control; 
see Limitation ase oo 
-———, Sec. lo—‘Vest’, meaning of ; see Limitation ... ae 


—— m, Sec. 10--Vesting, essential s of ; see Limitation ge 

—— m Sec. 10, Seh, 1 Art. 45—G. P. notes given as security—G 
P. notes subsequently obtained on partition~Suit for recovery of G. P. 
notes so obtained ; see Limitation s aan 

, Sec. 10 and Sch. I. Art. 145, scope of ; see Limitation 

, Secs. 19, 20— English law, if invoked in construing ; see 











Limitation ae vos 
„ Sec. 20—~Payments made by mortgagor who retains an 

interest in a portion of mortgaged properties, towards the satisfaction 
of mortgage debt—Debt, if kept alive against the transferee of the 
remainder of mortgaged property ; see Limitation | ae sie 
, Sch. I. Ait. 29—Suit for damages for loss of reputation 
and for mental anxieties and troubles owing to attachment stated to be 
improper ; see Compensation, suit for ia ve 
, och. L Art. 49, applicability of ; see Limitation sês 
;Sch. I. Art, 97—Suit for refund of purchase money, owing 
to non completion of sale under section 361 of the Bengal Municipal Act, 
1884 and not giving possession ; sze Limitation eee ies 
tc , Sec. 23 Sch. |. Art. 120—Interference with plaint'ff’s right 
of worship—Continuing wrong ; see Limitation or ia 
, Sch. I. Art. 120—Suit for a declaration relating to an 
entry in the record of mghts—Time, when begins to run ; ses Suit, 
maintainability of ` : ie 
a , Scho L Art. 145—Bailment, termination of; see 








aman 





























sawanan 




















Limitation > toe sae 
, Sch. I. Art. 145—'Deposit? and ‘Depository’, meanings 
of ; see Limitation ii ose eo 
, Seh. I. Art, 145—G. P. notes given as security—Suit for 
recovery of G. P. notes obtained on partition ; ss¢ Limitation as 
, Sch, I. Art. 145—Suit against the heirs of the original 
depository ; see Limitation tee tee 


, Sch. I. “Art 182(5)—Application filed in proper Court— 
Application made to the Court which passed the decree bat the decree 
and the certificate of non-satisfaction remained in the transfering Court ; 








see Execution ae sae 
Lis pendens—Transfer by ‘way of sale, mortgage o1 lease , see Lease ss 
Local usage as to lessee’s right of removal of structure erected by him, case of, 
how. proved ; see Lease, determination of ie. Sis 


Magistrate, competency of, to hold a trial—Accused persons prejudiced by 
the fact that they have no Jocus standi before the Magistrate dealing 
with the cage under Chap. XVI Criminal Proçedure Code—Case, if to be 


PAGE. 
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502 
502 


502 
503 
422 


422 


243 
502 


235 


56 


502 


192 
229 


161 
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PAGE. 
Magistrate—(Contd,). 57 
tried by a Magistrate having knowledge of matters which the law pre- 
vents persons complained against fiom bringing to his notice; see 
Transfer aly 
—— , enquiring—Previous knowledge of facts~-Qualification for trial 
see Transfer ai bee a14 
, ifcan transfer cases from the files of SERET subordinate 
r.  tothem; see Transfer wan BA 
Mahomedan. Law—Addition, if and when may be made to an see 
Dower a “ese >- 251 





Law— Appointment of Mutwalli by .Committee appointed by. 
Government under the Religious Endowments Act; see Endowment, 

deed of one see 333 
Law—Repudiation of  marriage—Option of puberty— 
Functions of ‘Kast’, if can be performed by the District Fudge— 
Declaratory suit for repudiation, if maintainable. 





Under the Mahomedan Law, a girl bas the option of puberty and no “decree aan 
is required to confirm it, bot in order to impress on the act a judicial 


imprimatur, an order of the Judge is necessary. 


“In order to make the repudiation of marriage by a girl on reaching puberty 
effective she must make a declaration before the ‘Kazi’ or Judge and get 
his order thereon. The place of an application tothe Kazi cannot be 
taken by a suit under section 42 of the Specific Relief Act for a declara- 
tion that the marriage has been repudiated, inasmuch as such a declarae 
tion is at the discretion of the Judge, whereas under the Mahomedan Law 
the girl had an absolute right to >. repudiate the marriage on attaining 
puberty. ` 


Under the British Administration the District Judge has the _ jurisdiction of we 
a ‘Kaz’ under the Mahomedan regime. Mofizuddin Mondal v, 








Rahima Bibi i wo 
mother's alienating or charging the immovable property of the 4 
minor, effect of ; see Wakf a “ae ate 259 


Makarrari tenure, Bengal Tenancy Act (VIII of 1885), Section 10amEntry. |: 
inthe form of a note in the incidence ‘column, tf comes under the -- -~- 
section—Presumption under section 50, Bengal Tenancy Act, if applies---- — 
to tenures. Š = 

An entry ın the form of a note in ‘the incidence E of the record of 
rights to show that a tenure which was recorded in such record-of-right -- - 
contained a certain area which at one time formed a portion, ofa 
mokarari tenure, comes under clause (h) of Section 102 of the Bengal 
Tenancy Act and can be validly made. - 

A presumption under Section.co of the Bengal Tenancy Act not .only 
app.ies to raiyati holdings but also to tenures. Trailakya Nath 
Bhattacharjee v. Bhupendra Nath Mukherjee > a o — 489 

Market value of land—Development ioiai and Judge ; see Land. 
acquisition f s Mi aa rae m» ` B8 
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Mesne profits —Principle of apportionmənt between, trespassers of different 
grades ; see Suit for possession iad ose 
profits, claim for—Two courses open to Court ; see Suit for possession 
profits, if to follow a decree for possession ; see Suit for possession... 
Miscarriage of justice —Incompetence of juror—Objection entertainable after 
verdict that a juror did not understand English in which language the 
addresses of counsel were made and the Sessions Judge’s charge 
delivered-—Conviction set aside by Privy Council ; see Trial by jury... 
Misconduct, charges of, against aibitrator, when to be enquired into ; see 
Arbitration . s r 
Misdirection in the matter of circumstantial evidence in the case—Circum- 
stances taken together led reasonably to no other conclusion than the 
guilt of the accused ; see Evidence, admissibility of ais es 
Mortgage, if possessory or srmple—Intention of parties to create merely a 
simple mortgage—Possessory mortgage accompanied by a lease back to 








mortgagor ; see Evidence, admissibility of 2 si R 
———--—— deed—Sub-Registrar affixed his signature or put his sealon the 
deed ; see Attestation ose sa 
suit—Proforma defendant—Omission to raise the question of title ; 

see Res judicata, constructive tes te 

— suit—Question of title, if can be raised; see Res judicata, 
constructive toe tee 
Mortgagee, if can sue upon the debt ignoring the mortgage ; see Hindu 
joint family as Ri 


— —~——,, if entitled to interest—Stipulation in mortgage bond to pay 
interest of mortgagor fails to deliver possession—-Disposssssion of part of 
mortgaged property—Mortgagee not taking steps in time ; see Usufruc- 
tuary mortgagee as wee 

Mutwalll, if can avoid the consequences of his own act and get back the 
property — Committing breach of trust in respect of the wakf .property ; 
see Wakt a ak 

——, if can be given back the property— Previous committing of breach 

of trust in respect of the wakf property—Mutwalli seeking to avoid the 

consequences of hig own act ; see Wakf a vee 

, office of, succession to, how regulated ; see Endowment, deed of ... 

, position of, appointed by Committee appointed by Government 

under section 7 of the Religious Endowments Act; se Endowment, 

deed of ih es 
appomted by Committee appointed by Government under the 

Religious Endowments Act, if can deny the title of the members of the 

Committee appointing him ; see Endowment, deed of ki ove 

appointed by Committee appointed by Government under the 

Religious Endowments Act, if can have a free-hold in his office ; see 

Endowment ; deed of ove ons 
-appointed by Committee appointed by Government under the 

Religious Endowments Act, if can invoke under the Mahomedan Law 

the powers of Mutwalli ; see Endowment, deed of see sas 
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Mutwalli appointed by Committee appointed by Government under 





Religious Endowments Act, position of ; see Committee  ... iw 
mm appointed by Committee appointed under Religious Endowments 
Act, position of, ia relation to Committee ; see Committee ... ase 
News, publishing of—Editor or publisher ; see Security deposit ... s 
, publishing of—Risk of editor or publisher —Risk depending on circum- 
stauces ; see Security deposit sis one 


Niskar right, if can be claimed by tenant ina suit for rent—Exparte decision 
in previous proseeding under section 105 of the Bengal Tenancy Act ; see 
Res judicata Sie oe 
Nonejoinder of necessary party, effect of ; see Limitation aa c. 


Notice, meaning of, if there be any difference in the Bengal Tenancy Ka, : 


Sec. 49{b) and Act IV of 1928, Sec. 4810) ; ses Notice to quit sis 
——, time given in, for vacating the land against a trespasser—Suit insti- 
tuted before ; see Suit, maintainability of oon 
————— fo guit—-Notice under section 49(b) of the Bengal Tarani Act of 
189 5014 Act amended in the meantime—Amended Act, if retros- 
poective—Bengal Tenancy Act (VII of 1885), section gob) and (Act IV 
of 1928), section 48(c). 

Notice to quit was served on the defendants (tenants) under section 49(b) 
oithe Bengal Terancy Act of 1885 on the roth April 1928 (i. e. before 
the end of Chaitra 1934 B.S} requiring them to leave the land by the 
end of Chaitra 1335. Before this period expired the amended Bengal 
Tenancy Act came into force from February 1929 : 

Held, that as there was no Indication in the new Act that the legislature 
intended this provision to be retrospective, the amended Act would not 
affect the right which had vested in the landlord under section 49(b) of 
the Act of 1885 to eject the defendants in view of the provisions of 
section 6 clauses (b) and {c) of the General Clauses Act of 1997, 


There is no difference in the meaning of a notice under the old and under 
the new Act. Joy Kumar Deb v. Jamiraddin m vis 
Occupancy holding—Bengal Tenancy Act (VIL of 1885, as amended by IV 
B. C. of 1928)—Application under section 26(F)—Transfer to a 
to-shirer by purchase —Clause ifa) of the section, if applies—Sud- 
section 8 of section z6(F), tf applicable. 

A tenant transfered his share in the tenancy to bis wife who was also a 
co-sharer. Subsequently an application under section 26(F)of Bengal 
Tenancy Act was made by the landlord. The transferee contended that 
she being a Mahomedan co-sharer by purchase, her interest is protected 
under clause r(a) and also under clauze 8 of section 26(F) of the Bengal 
Tenancy Act: 

Held, that clause 1(a) could protect the transfer if the interest of opposite 
patty No. 1 which was existing at the time had not been acquired by 
purchase. 

Held further, that the right of pre-emption under the Mabomedan Law 
would accrue only after the property had been sold to another person and 
not before, Abdul Jalil v. Sm. Mahamuda Khatun ... aa 


279 


466 


143 
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Onas probandl—Funjas Land Revenue Act -(XVII of 1887), Sec q4— 
Entries in the Record of RightsStatutory presumption as to correct- 
ness ofOnus probandi. 


Where, ina suit to redeem a mortgage, the defendants-mortgagees resisted 
the Claim on the ground that the equity of redemption had been sold 
to them by an oral sale in 1892, and there were entries in the revenue 
papers recording the mutation of sale, and the defendants were ever since 
in possession as proprietors and were also so recorded in the village 
Record of Rights : 


Held, that under the Punjab Land Revenue Act, 1837, section 44, there was - 


a statutory presumption as to the correctness of the revenue entries, and 
that the onus lay heavily on the plaintiff-mortgagor to displace the sale 
by establishing that the mutation order was a false document. 


Held further, on an examination of the mutation proceedings, that the onus 


had not been discharged. Nizam Din v. Godar: eat oes 
Oral evidence as'to terms of tenancy, if admissible, when document creating 
title is ruled out ; see Permanent lease ace ose 


Order allowing attachment before judgment of certain palas or terms of 
worship of a shrine, if appealable , see Attachment before judgment .., 
Ownership, acts of, if to be continuous , see Boundary dispute ... a 


, if to be frequent ; see Boundary dispute dee oe 

Palas, alienation of—Custom—Alienation limited to particular class; see 
Attachment before judgment act 

=; if attachable ~ Alienation limited to particular ees om; see 
Attachment before judgment a 

Partition —Self-acquisition—Ancestral property—Burden of fa a es 
sition not made out of any nucleus of joint funds—Rights under Hindu 
Law—Blending into common stock—Sending of money regularly and 
constantly —Loctrine of double share under Hindu Law—Contract Act 
(IK of 1872) Sec. 253. 

When there is ancestral property by means of which other property may 
have been acquired -then ıt is for the party alleging self-acquisition to 
prove that it was acquired without any aid from the family estate. 

Where the acquisition was not made out of any nucleus of joint funds but 
on a partnership started on a joint coatribution of the specific amounts by 
each of the partners no question of rights asunder tbe Hindu Law itself 











arises. 
Sending of money regularly and constantly to meet the requirements of 


the family does not mean that the earnings were blended into the common 
stock. 

Under the Hindu.Law, the doctrine of a double share on partition is appli- 
cable where at the foundation there was an acquisition out of joint furfds 
but the means of acquisition drawn from joint funds was of little con- 
sideration while the personal exertions are considerable. The doctrine 
has no application where there has been no common fura which ever 

** went to start or implement the business, 


PAGE, 
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Partition—(Conéd.) 

Section 253 of the Contract Act has for its foundation a contractual relation 
of partnership. 

From the use of the word ‘us’ in a letter written by one brother to another 
in connection with a suit, it is not to be inferred that there wasa part- 
nership between the brothers in connection with the business against 
which the claim in the suit was made. Ashutosh Mukerjee v. Tara= 
pada Mukerjeo in Per 

~~, double share on, doctrine of, where applicable : see Partition aa 

Partition Act (IV of 1893), section 4, applicability of—'Undivided family’ 
meaning of—Son-in-luw living as a member of the father-in-law's 
family, if a member of such family. i 

The word “ family ” includes not merely a body of persons who trace their 
descent from common ancestor but also a group of persons related in blood 
who live in one house or under one head of management. 

In order to constitute an undivided family it is not necessary that the 
members of the family should constantly 1eside in the dwelling house nor 
is it necessary that they should be joint in mess. 

The elements which must co-exist in order to attract the ‘operation of 
section 4 of the Partition Act .are, (a) that the dwelling house should 
belong to an undivided family, (b) that the share thereof should have been 
transferred to a person who is nct a member of such family, (c) that the 
transferees should sue for partition. _ , 

Section 4 of the Partition Act was of general application and Mahomedans 
are nol excluded from the benefit of that section and the words 
“undivided family ” within the meaning of that section means undivided 
family gua the dwelling house in question anda family which owns the 
house but has not divided it. 

Ordinarily a son-in law would not ba regarded whether with reference to a 
Hindu family or a Mahomedan family, asa member of the family but 
sometimes, a son-in-law who actually resides in the family of his father- 
in-law for a number of years and has piactically taken up his home with 
his father-in-law is regarded as a member of the father-in-'aw’s family. 

















Latifannessa Bibi v Moutvi Abdul Rahaman ve aka 

, Sec 4—Elements ; sae Partition sae sos 

rena ann oem, SEC, 4—Family~~Son-in-law ; see Partition st iis 
em , Sec. 4—Family, what includes ; see Partition „a 

ne meme , Sec 4 applicability of, to Mahomzdans—Undivided family, 

meaning of , see Partition is se 


eee gue 





— Sec. 4—‘Undivided family’, what conslitutes—Family, if 
constantly to reside in the dwelling house~—Members, ıt to be joint in 
mess , see Partition as is 

Partition suit—Previous compromise decree leaving certain pioperties 
joint—Froperties outside the scope of suit—Subsequent partition suit, 
tf barred—Consideration for a compromise. 

A compromise was effected in a Title suit anda decree was passed under 
its terms, In the compromise decree some properties although they did 
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Partition sult—(Contd.). 
not form the subject matter of that suit were kept jcint in conformity 
with the terms of a previous Bantaknama ; subsequently the present suit 
for partition was brought to partition the properties that were kept joint 
by the previous compromise deciec : 


Held, that the present suit was barred by the previous decree and the 
plaintiffs should not be allowed to turn round and have a decree for 
partition of the properties which were kept joint by agreement for the 

j joint enjoyment of pai ties 


Held, further, that a covenant against partition is not wholly void as 
transgressing the rule against perpetuity but is binding on the actual 
covenantors themselves. 


That there was no question of res judicata as the properties were not 
included in the previous title suit. 


That the agreement to keep the properties joint was a part of the consi- 
deration for that compromise and as such the decree was not rendered 
invalid by reason of the fact that it went beyond the scope of the suit 
Joytish Chandra Narayan Choudhury v, Radhika Chandra 





Narayan Choudhury PA Hi 

= ; subsequent, if barred—Compromise decree having certain 
properties joint—Properties outside the scope of suit ; see Partition 

suit ine iia 
Partnership, 11 can be inferred, from the use of the word ‘us’ in a le'ter 
written by one person to Another ; see Partition ii re 


Party, remedy of—Rent subsequently altered after the RETA of valua- 
tion roll—Cess Act, Sec. 27 ; see Valuation roll 

——-~, when said to be in possession of Jand ; see Boundary dispute 

Penal Code, Sec, 379— Dishonest inteation—Seizure of property according 
to agreement—Hire purchase agreement ; sse Theft : 

ı Sec, 409—Misappropriation, how to he proved by prosecution ; 

see Criminal misappropriation aes Po 

, Sec. 409~~Prosecution, what to prove ; see Criminal] misappro- 


re 





nr 





priation et 

, Sec. 477—-No probate of Will taken—Concealn. a “of Will; see 
Will, fraudulent concealment of es is 
y Sec. 477—No secretion of Will ; see Will, fraudulent conceal- 





ment of Sei one 
Performance of condition precedent, when essential~Reciprocal promises ; 
see Liability sa aT 


Permanent lease, unregistered, if admissible in evidence as a document of 

title—DB ngal Tenancy Act (VII of 1885), Section 182, applicability of— 

Oral evidence. if admissible, ahen document creatitg title is ruled 

out—Sec 107 of the Transfer of Property Act (IV of 1882)—Equitable 
estoppel. 

A permanent lease of a tenancy governed by the Transfer of Property Act 

can only be created by a registered instrument. ` An unregistered lease, 
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Permanent lease—(Conéd.), 
may be admissible for collateral purposes but it cannot be admitted as a 
document of title. 

The fact that a patticular tenancy hasa distinct and definite origin would 
prevent the applicability of section 182 of the Bengal Tenancy Act, 
although the terms ot the tenancy be incapable of proof, 

When the origin of a tenancy ıs known and the document by which it 
purpoms to have been created and which is the primary evidence of the 
transaction is ruled out, oral evidence as to the terms of the tenancy is 
not admissible nor can attendant circumstances be looked into to find 
out what its nature and incidents are. If it were otherwise the object of 
section 107 of the Transfer of Property Act would be defeated, 

A tenant cannot plead an estoppel against a statute in so far as he has been 
put to proof of his title 

Where a landlord grants a permanent right and the tenant is led into the 
belief that he has obtained such a permanent right and in that belief he 
spends money in raising permanent structures on the demised land, a 
question of equitable estoppel will arise ifthe deed by which the grant 
was made ultimately turns inoperative for some reason or other. Badal 








Chandra Sadhukhan v Debendra Nath Dey ay oe 

lease of a tenancy govemmed by Transfer of Property Act, how 

created ; see Permanent lease i ids “xe 

Plea not raised before the preliminary decree, if can be raised at a subsequent 

stage ; see Executor vee pi 

Pleading—Plea not raised before the preliminary decree, if can be raised at a 
subsequent stage ; see Executor one 


Possession, suit for—Expirte decree against Hindu widow, if and when 
binding on the reversioner —Res judicata—Civil Procedure Cede (Act V 
of 1908), Sec. 11 Expl 1V—'Hight and ought’—Matter, when ought to 
be made giound of defence—Legal necessity—Enumeration of —Burden 
of proof —~Purchaser from widow, duty of— Recitals tn deed of sale as 
to legal necessity—Entire evidence before Court—Dedate as to burden 
of proof. 

A deciee passed ex parte against a bolder of a woman’s estate under the 
Hindu law, may be binding on the reversioner, unless the decree can be 
impeached on some special ground: unless it can be shown thalit was 
not obtained fairly and properly, 

The question whether any matter which ought to have been made a ground 
of cefence within the meaning of Explanation IV to section 11 of the 
Code of Civil Procedure, must depend on the particular facts of 
each case Asa rule of general application, it may be said if the intro- 
duction of a matter intoa suit is necessary for a complete and final 
decision of the right claimed by the plaintiff therein, it mast be deemed 
to'be a matter which ought to have been made a ground of attack or 
defence in that suit, unless the matters"in that and in the subsequent suit 
are so dissimilar that their union might lead to confusion. 


‘The predecessors of defendants Nos 1 to-g in the present suit brought a - 
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Possession—(Contd.). 

suit against a Hindu widow, who was defendant No. I in the previous 
suit, and defendants Nos. 2 and 3, the plaintiffs ın the present suit, and 
other persons, for recovery of possession of the lands in suit on 
declaration of their title on the allegation that they acquired title 
thereto by purchase from defendant No 1 andthe father of defendants 
Nos, 2 and 3 by a Kobala, that they let out the lands to the father of 
defendants Nos. 2 and 3 on obtaining a Kabuliat fiom him ; that on the 
expiry of the lease, the plaintiffs attempted to obtain Khas possession of 
the lands, but they were opposed by the defendants, and that the 
plaintiffs were kept out of possession. Defendant No.1 in that suit did 
not contest. Defendants Nos. 4 to 8, the plaintiffs in the present suit, 
contested the suit on the ground that the plaintiff had nd cause of action ; 
that the suit was barred by limitation, and that it was bad for multi- 
fariousness and defect of party: An issue was raised as to whether the 
Koba'a set up by the plaintiffs was a bona fide transaction. It does not 
appear that the question whether the defendant No.1 in that suit had 
any legal necessity for executing the Kobala was raised : 

Held, that the decision in the previous suit did not operate as res judicata 
on the question of legal necessity, as the plaintiffs in the present suit had 
no present right in them toclaim possession in derogation of the rights 
of the plaintiffs in that suit conferred on them by the- holder of a 
woman's estate during her lifetime and the introduction of the question 
of legal necessity was not necessary, regard being had to its scope, for a 
complete and final decision of the same, plaintiffs seeking to recover 
possession on the expiry of a lease. 

No question as to the effect of the widow’s conveyance on the revyersioner 
could have been raised in the previous suit. 

The question of legal necessity might perhaps have been raised in the 
previous suit, but it could not possibly be said that it ought to have been 
raised as a defence to the same. 

What is to be taken to be legal necessity justifying alienation by the 
holder of a woman's estate may be enumerated under these heads . 
debts of the last male owner : his exequial rights ; religious or charitable 
purposes ; maintenance charges for the family ; marriage expenses ; 
preservation of the estate , and costs of litigation. 

The onus lies on him who wants to take benefits under a transaction by a 
limited owner to prove justifying necessity. 

It is incumbent on the alienee to prove that he acted honestly and made 
due enquiry as to the existence of legal necessity, Even when an 
alienation may be partially justifiable or a portion of the consideration 
may be valid, the whole alienation bas to be set aside. 

The recitals in a document evidencing alienation may raise a presumption, 
and sometimes a very strong presumption of necessity in favour .of a 
purchaser in the circumstances of a particular case, especially when 
evidence of a transaction is not available. As a general rule, however, the 
recital in the deed by which the property is alienated by a limited owner 
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Possession—(Contd.). 

“cannot be relied upon solely or the purpose of proving existence of 
necessity, though it may be of ‘some evidence. It may be an admission, 
and it may amount to a representation of necessity, in cases where 
a transaction, perfectly honest and legitimate when it took place, would 
ultimately be incapable of justification, merely owing to the passage of 
tims, 

_ The question of onus of proving legal necessity is not oneof substance 
and is not pertinent when the trial Court took all the evidence : when all 
the relevant evidence is before the Court, all that remains is a decision as 
to what conclusion is to be drawn from the evidence. The debate as 
to onus of proof in such a case is purely academical, and this is more so, 


at the appellate stage. Debendra Nath Sarma v. Nagendra Nath 
Dutta 


tee eee 


lawfully obtained by Mahomedan widow and in lieu of dower 
during her husband’s lifetime—Presumption of fact; see Dower 
of land, person, when said to be in ; see Boundary dispute eo 
Possessory mortgage accompanied by a lease back to mortgagor—Evidence 
as to intention of parties to create merely a simple mortgage, if 
admissible ; see Evidence, admissibility of as 
Pre-emption, right of, under Mahomedan Law, when arises ; see Dak 
holding ose 
Preliminary decree for accounts against executors—Plea not raised before 
decree if can subsequently be raised ; see Executor 
Presidency Towns Insolvency Act, Sec. 55—Burden of proof— Offcial 
Assignee impeaching the transfer—'In good faith and for valuable con- 
sideration’ ; see Sale, if valid zi eee 
Presumption—Borrowing by Karta of a Hindu trading family on a promis- 


sory note—Promissory note executed in Karta’s name ; see Hindu trading 
family 





aoe 








Mahomedan Law—Widow in possession of her husband's pro- 
perty during his lifetime : see Dower a w 
, drawing of, from certain state of tacts— Question of fact ; see 
Rent, 1f enhancibie 











eee eee 


em aman, inference of, a question of fact ; see Rent, if enhancible 

——__ mn amounting to proof—Widow had an absolute estate; see 
Suit, maintainability of T fo 

=—- - —— as to correctness of entries in record of rights—Punjab Land 
Revenue Act, Séc. 44 , see Onus probandi ag 

Prlority—Depostt of money by debtor under order of Court to abide the 
result of creditor's suit—Money ear-marked for payment to creditor-— 
Question of priority in respect of such money as between the creditor 
and the Receiver in bankruptcy of the debtor. 

Attachment before judgment of a debtor’s property at the instance of a 
creditor of his, prior to his adjudication as an insolvent, does not confer 
any right of priority on the attaching creditor as against the Receiver 
in bankruptcy, inasmuch as the attachment does not constitute the former 
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7 PAGE, 
Priority—(Conid.). 
a secured creditor ; nor does it give him any charge or lien over the 
attached property, ` 
The above principle, however, Jós not apply to the case of a creditor in 
whose favour an order has been made by a Court directing the debtor to 
bring in Court, or to deposit with a specified person, a certain sum cf . 
money, which 13 to be kept as abiding the result of the creditor’s suit or 
as ear-marked for him, and the Insolvency Receiver gets no priority over ’ 
the creditor_in respect of such amount of deposit. Gouranga Behari 


Basak v. Manindra Nath Das Gupta 222 
Privy Council, appeal before—Waiver, plea of, if can be raised for first 
time ; see Liability | nit NGA 436 





set aside the conviction on the ground of incompetence of 

juror arising from inability to understand the proceedings ; see Trial by 

jury oa 300 
Probate, revocation oaf—Probate and Administration Act ( y of 1881), 

Sec. 40 Hl.—Failure to mention the existence of minor daughters in the 

petition—Letters of administration, grant of—Application for revoca- 

tion made long after grants—Application for de bonis grant—Dental of 

citation by applicant for revocation of grant of lettes of administra» 

tion— Presumption. 

If the applicant for probate said in his pctition that the widow and 
widowed sister had interests in the estate of the deceased and omulted 
to state that there were three minor daughters and in consequence of 
the omission they were not cited, the proceedings were radically defective 
in substance. 


The failure to mention the existence of the daughters and to have them 
represented and cited was a defect sufficient to revoke the probate. 


Though a long series of years bave elapsed since the probate was granted 
which made it impossible to prove the Will as well as knowledge ot the 
proceedings by the daughter, “ much of it might have bzen avoided by 
prudent action on the part of the propounder, e. g. by taking proper and 
necessary steps to have the Will proved per testes in the presence of an 
independent guardian for the infant daughters. ” 


In the matter of de bonis grant an application is to be filed disclosing the 
fact of the former grant with the grant annexed if possible. 


Ordinarily denial of citations by the applicant for revocation.of letters of 
administration would not be sufficient but in the circumstances of the 
present case judging from the short interval that elapsed between the 

grant of the probate and the application for letters of administration the 
Court is justified in supposing that the denial is tue. Srimati Charu= 

| bala De v. Srimati Menaka Sundari De ea 318 
Probate and Administration Act, 1881, Sec so—Defect sufficient to 
revoke the probate—Failure to mention the existence of daughters and 

to have them represented and cited ; see Probate, revocation of one 318 
er ne ; Sec. 50—Proceedings to obtain 
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Probate and Administration Act, 18 81—(Contd ). 
the grant were defective in substance—Mincr davghteis not cited ; see 
Probate, revocation of wae a 
Proceedings of the Legislature, if can be referred to, in corstruing a statute; 5 
see Suit for rent . 2 re or 
Property originally self-acquired, when can become joint property ; see 
Self-acquired property w e 
Prostitution—Carrying on of the profession of a singer or dancer ; see 
Immoral trafficking z s.. 
Provincial Inselyency Act, Sec. 4, dismissal of a claim ar, see Appeal, 
if lies 
Puberty, option of, in the girl— Decree, if required to confirm itOrder of 
the Judge, necessary ; see Mahomedan Law “ 
Public policy, doctrine of application of—Contract between person napróinted 
by the Committee appointed under the Religious Endowments Act, and 
the members of the Committee ; see Endowment, deed of ens 
, doctrine of, if applicable to the case of appointment of s rvant, 
Mutwalli or manager for aterm for the management and administration 
of the endowment committed to its control by the members of the com- 
mittee appointed under Religious Endowments Act, or laying down the 
term of service and conditions under which he could be discharged ; see 
Endowment, deed of oe 
, doctrine of, if can be bende; see Endowment, deed of “as 
Punjab Land Revenue Act, Sec 44—Record of rights, entry in—Oral 
sale—Mutation order ; see Onus probandi a a 
Purchase money, how ascertained—Absence of evidence of the selling value 
of similar class of Khas lands in the neighbourhood ; see Land acquisition 
Putni gale under Putni Regulation, effect of, on a suit by a putnidar for 
recovery of the lands of his putni after annulment of the subordinate 
tenures thereunder ; ses Suit for possession a ai 
Putnidar’s right to claim Khas possession when the putni tenure itself is sold 
under Putni Regulation subsequent to suit for possession ; see Suit for 











Possession 
Question‘of fact—Drawing of presumption from certain state a facts ; sce 
Rent, if enhancible “es tee 


Receiver, insolvency, if has priority over the creditor—Deposit of money by 
debtor under order of Court to abide the 1esult of creditor’s suit or ear- 
marked for him— Attachment before judgment ; see Priority 


Reception of additional evidence by the lower appellate Court not affecting 
the right decision of a question—High Court, if can interfere; see Rent 
suit Kas ses 


Reciprocal promiscs—ondition precedent, performance of, when essential ; 
see Liability Š 


Recitals in a document evidencing alienation—Evidentiary value as regards 
existence of necessity—Alienation by limited owner ; see Possession, 
suit for Sen sik 


73 
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Recitals in deed of sale by limited owner as to legal necessity — Presumption 
of necessity ; see Possession, suit for 

Record of rights—Entry in the form of no'e—Bengal Tag Act 
Sec. 102, Cl. (b); see Makarrari tenue 





—, entry in, if sufficient—Dispute as to narrow strip of land 
claimed by respective parties as being included in their respective settle- 
ment Dags, which are contiguous ; see Boundary dispute... ne 


et mn 





, entry In, suit for declaration relating “to—Limitation Act, 
Sch. I. Art. 120—Time, when begins to run ; see Suit, mintainability of 


Registration Act, Sec. 49—Affect immovable property—Immovab'e pro- 
perty covered by unregistered bond may ultimately be in execution of a 
simple decree for money : see Unregistered bond wise 

Regular sending money for mzeting requirements of family - Blending into 
common stock ; see Partition 

Religious Endowments Act, Sec. 7—Applicability of ditag of publie 
policy as to appointment of servant, Matwalli or manager for a term for 
the management and administration of the endowment committed to its 
control by the membars of the Committee or laying down the term of 
service and conditions under which he could be discharged ; see Endow- 
ment, deed of 

ee, Sec. 7—Committee if can abpoidt Mutwalli 
{or a term on condition ; see Endowment; deed of aie s 

, Sec. 7—Duty of members of the Committee— 

Committee, if ipso facto dissolved ; ; see Endowment, deed of 

en a, Sec. 7—Procedure in matters relating to 
management and administration to bə governed by rules applicable to 
Corporation ; see Endowment, deed of bes i 

mama m —, Sec. 7-—Properties of the endowment — 
Administration of endowment—Committee’s power to appoiat trustee, 
manager or superintendent ; see Endowment, deed of ss 

, Sec. 14—Diversion of fund—Payments as 

charity, having the effect of curtailing the expenditure for religious and 

purposes as enjoined by the deed of endowment and as directed by the 

Government at the tim: when the endowment was placed in charge of 

the Committee—Malfeasance, misfeasance or breach of trust; see 

Committee e eos 

, Sec. 14—Suit for removal of Committee — 

Appointment under contract of service of Mutwalli under terms and con- 

ditions —Discharge of Mutwalli ; see Committee Aes ose 

















sas mamar 





, Sec. r4—Suit for removal of members of the 
committee—Mismanagement in the administration of endowment—Errer 
of judgment—Bona fide—Acts detrimental to the interest of the endow- 
ment ; see Committee 

ron omens, Ser, 14-——Suit for removal of sspears of the 
Committee—Diversion of funds by the Committee—Payments of 
expenditure for purposes not specifically mentioned in the deed of endow- 


at nee! a aana 
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Religious Endowments Act—(Contd.). 
ment or not provided for by the Goveinment in the matter of distribulfon 
of funds ; see Committee wae aja 
, Sec. 14—Suit for removal of members of the 
Committee—Diversion of funds by the Committee—Payments made for 





—_——. 








settlement of dispute ; see Committee ies eo 
—— anam ———,, Sec. 14, relief under, when cannot be 
granted ; see Committee is ih 


——— 











i —, Sec. 14, Suit for removal of members of the 
Committee—Malfeasance, misfeasance or breach of trust—Misapplication 
of funds attributable at the most to error of judgment ; see Committec... 

Religious purposes, if exclude charitable purpose ; see Committee ; 

Religious trust—Restriction of beneficial interest ; see Will, construction of 

Rent, if enhancible —Bengal Tenancy Act (VLI of 1885), Secs. 6, 103B— 
Presumption, tf can be rebutted by another presumption—Tenure 
presumed tobe existing from the time of Permanent Settlement— 
Condition under which tenure was held —Rent changed once in 1818— 
Inference of presunption, a question of fact. . 

Whether a presumption should be drawn from acertain state of facts 
proved before the Court, is a question of fact. 

A presumption in favour of landlord under section 103(B) of the Bengal 
Tenancy Act arising from the entry in the Settlement Khatian that the 
rent of the tenure was enhancible, is rebutted by a counter presumption 
in favour of the tenant from proof of the existence of the tenure from 
1818, that the tenure existed at the time of the Permanent Settlement. 
The primary onus on the tenant was shifted on tothe landlord by the 
evidence before the Court as to the existence of the tenure in the year 
1818 and by the further evidence showing pre-existence of the same. 

If the tenure has been held fromthe time of the Permanent Settlement, 
its rent cannot be enhanced except as provided by section 6 of the Bengal 
Tenancy Act. It is for the landlord to prove that he is entitled to 
enhance the rent payable in respect of the tenure by the conditions under 
which the tenure is held. d 

Simply on the finding that the rent was changed once in the year 1818, 

~it capnot be held that the condition under which the tenure was held, 
was that the rate of rent payable in respect of the same, is enhanclble. 

There is nothing to indicate in the present case that the history of the 
tenure in question and the intention of the parties concerned are such 
that It would be inferred in favour of the landlord that there was no 
intention to fix the rent in perpetuity notwithstanding the fact that the 
rate of rent was once altered in 1818. Kumar Manmatha Nath 
Mitter v Saroda Prosad Chakravarty we NK 

—, payable monthly—Interest, how calculated ; see Suit for rent ve 

——, suit for, against an under-tenant—Annulment of under-tenure ; see Suit 

for possession ava 

subsequently altered after the preparation of valuation roll—Perty, 
remedy of—Cess Act, Sec. 37 ; see Valuation roll me 
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Rent suit against Mutwalli—Mu!walli not des:ribed as sush—Decrees passed 
and sales held thereunder, if efectiva rent decrees—Tenancy, if 
completely represented—Reception of additional evidence by Appellate 
Court ~Interference by High Court, if necessiry. 

Rent decrees were passed against one M, who was the registered tenant in 
respect of a tenure which appertained to an Wakf estate of which M. was 
the Mutwalli. In the suits brought against M, M. was not described as a 
Mutwallı ; 

Held, that the decrees passed against M, were eftective rent decrees, and 
sales held in pursuance of those decrees, were gales held i in execution of 
rent decrees as contemplated by the Bengal Tenancy Act in view of the 
fact that the tenancy was completely represented so far as the landlords 
were concerned, 

When the reception of additional evidence by the lower Appellate Court 
does not affect the right decision of a question, no question of interference 
by the High Cout arlses. Habibulla Gazi v. Annada Charan 
Kajari sae 


Res judicata—Applivation for execution against judgment- debtor and his | 


suroty—Objection by surety tinder Section 47, Civil Procedure Code (Act 
V of 1908) and Section 135 of the Contract Act (IX of 1872), alleging 
satisfaction of decree and discharge from liadiliiy—A similar previous 
objection by judgment-debtor under Order XXI, Rule 2 of the Code, 
dismissed for default and not +e-agitated—Surcty precluded from 
raising the objection over again. 

A person who stands surety for a enibi is bound by the decree 
so longas the judgment-debtor is bound thereby and the judgment- 
debtor is bound, sọ long as payments which he might have made are not 
certified by the Cout. Rajani Kumar Seal v. The Mahaiukml 


Bank, Ltd. e eo 

mra am mm mama Bengal Tenancy Act (VIH of 1885), Section 105-—Exparte 
decision—Subsequent rent gutt—Tenant, if bound by previous exparte 
decision. 


An expatte decision “under section 105 of the Bengal Tenancy Act does 
not bar a tenant from subsequently claiming Niskar title in a subsequent 
suit for rent. Bhabadeb Chatterji v. Gopesh Chandra Nandi... 

Res judicata—Cause of action arising after disposal of previous suit— 
Abandonment, what constitutes—Possession, permissivc—Settlement 
ineffective at inception, if can be made effective afterwards— Transfer 
of Property Act (IV of 1883), Sec. 43, if applicable. 


Where the cause of action on whicha present claim was based occurred 
after the disposal of a previous suit the decision in the previous suit 
would not affect the present suit by the rule of res judicata. 


When a non-transferable occupancy holding was sold and taken possession 
of in execution of a mortgage decree by a moitgagee but the mortgagor 
(tenant) was allowed to remain on the holding at her entreaty : 

Held, that the possession of the mortgagor being permissive the mortgagor 
(tenant) would be deemed to have abandoned the holding. 


PAGE, 


430 
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483 
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Res judicata—(Contd.), 

A settlement by a landlord which may be ineffective at its inception owing 
to the former tenant not having abandoned the holding at that time, 
may be valid and effective after the abandonment of the holding by 
the tenant and section 43 of Transfer of Property Act governs such 
cases. Dob Nath Moral v. Sashi Bhusan Moral we ane 

eme ma Competency of primary Court; see Suit, maintainability 
f of te aes 
ma aera nnn — 356, tf expressly to be framed—Consideration of form. 

In order to sustain a plea of res judicata, it is not necessary that an 
issue should have been expressly framed on the question. It is enough 
if the matter in controversy in the subsequent suit has been decided 
in the previous sult either expressly or by necessary implication. 


The application of the rule of res judicata by the Courts in India should 
be influenced by no technical considerations of form but by matter of 
substance within the limits allowed by law. Moulvi Mahammad Ali 
Haidar Khan v. Upendra Nath.Ghose iis : 


Previous partition suit—Compromise decree leaving eertain 
properties joint—Properties outside the scope of suit—For partition 
of properties left joint by the compromise decree ; see Partition suit. 

, constructive—-Morigage sutt—Ex parte decree—Pro forma 
defendanit—Title. 


la the plaint of the mortgage suit the defendants Nos. 2 and 3 to the pre- 
sent suit were impleaded as the principal defendants and the father of 
the present plaintiffs, as pro forma defendant. In the body of the plaint 
there was no allegation that the defendants Nos. 2 and 3 had contracted 
the mortgage debt in the interest of the joint fami'y property, but ina 
remark just before the verification it was stated that,as the defendants 
Nos 2 and 3 had borrowed on the mortgage of joint family property and 
Tor joint family purposes, the suit should be tried in the presence of the 
father of the plaintiffs as pro forma defendant No. 3 in that case. That 
mortgage suit was decreed ex parte against the plaintiffs’ father. 


Senet 











The plaintiffs brought the present suit for declaration of their title to 


the share of the property purchased by defendant No. 1, the mortgagee, 
in execution sale : ‘ 


Held, that the suit was not barred by the principle of constructive res 
judicata, 


The guestion whether the present suit was barred by constructive res 
judicata depended entirely on the question whether upon the plaint as 
framed, the plaintiffs’ father was bound to raise in that suit the question 
of his title to any share in the mortgaged properly. 


The question of title of the plaintiffs’ father did not arise in the mortgage 
suit. The omission on the part of the plaintiffs’ father to raise the 
question of title in that suit did not preclude him from raising it in any 
subsequent litigation. Mohim Chandra Gope v, Sailendra 
Chandra De one 


145 


120 


322 


204 « 


610 THE CALCUTTA LAW JOURNAL, [Vor, LVII. 


Res judicata, plea of—Issue, if expressly to be framed—Decision , see 
Res judicata woe 

-—, rule of, application of—Consideration of fod: see Res 
judicata see eee 
Repudiation, Wrongful, of contract, by one party, effect of ; see Liability ... 
——, of murriage by girl on reaching puberty, how to be made 
. effective ; sze Mahomedan Law ase ans 
Reputation, loss of. and for mental anxieties and troubles owing to attach- 
` ment stated to be improper—-Limitation Act, Sch. I. Art. 29; see 
Compensation, suit for. she 258 
Restraint on alienation, different kinds of ; see Suit, maintainability of |... 
Revenue sale, if valid—Revenue sale held on the next payment day follow- 
ing the latest day of payment of the arrears of revenue ; see Suit for 











possession see .. 
-— sale held on the next payment day following the latest day of 
payment of the arrears of revenue ; see Suit for possession ... eee 


PAGE. 
166 


196 
436 


73 


Revenue Sale Law, Sec. 27—Entire estate- Portion of the lands of the om 


estate joint with another estate—Estate sold is recorded in-a separete- 


number in the Collector’s rent-roll with a separate revenue-assessed 
upon it; sê Suit for possession das sae 


Reversioner— Ultimate reversioners, right of- Waste and damages 
Substitution of ultimate reversionary hirs as plaintiffs on a co-widow’s 
death— Propriety of iad shad of defendant to the cat ‘gory of plaintiffs 
without her consent or application, 

Ultimate reversioneis are recognised by Courts of Jaw as having a right 
to demand that the estate be kept free from waste and danger, during 
its enjoyment by a widow or other owner for ie they have the right 
to appeal to the Court for conservation and just administration of the 
propeity, so that the corpus of the estate ray pass unimpaired to those 
entitled to reversion. 


Where a preliminary decree fcr disscluticn of a joint family business ard 
for accourts has been nade in favour of one of the two widows of a 
member of the famiiy, and thereatter the plaintiff dies, it is quite open to 
the ultimate reveisioners to intervene and ask the Court to get them 
substituted in the place cf the original plaintiff, inasmuch the suit 
touches the corpus of the estate. 


It is not proper for a Court to transfer a defendant in a suit to the category 
of plaintiffs without an application by her or without her consent. 
Kailash Chandra Das v. Srimati Kanchani Dasya ... wee 

——, ultimate, if can be substituted—Death of one of the widows of 


a member of the family after the passing of a preliminary decree for 
dissolution of a joint family business and for accounts ; see Reversioner... 





aa aan =, , ultimate, right of, for conseivation and just administration of 
property ; ses Reversioner ; was tue 
Reversioners, ultimate, if can demand that the estate be kept free from 
waste and danger during its enjoyment by owner for ‘life ; see Reversioner 


240 
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Right of worship, iaterference with—Continuing wrong—Limitation Act, 
Sec. 22, Sch. I. Art. 120: see Limitation . aoa 


oes 


Robakarl, if evidence as to revenue free title—Proceedings not inter partes 3, 


see Suit, maintainability of nee nee 
Rule against perpetuity—Covenant against partition ; see "s Partition suit ae 
~ia Thalosr Chuider Paramanick’s case—Local usage of the city of 


Calcutta ; see Lease, determination of 5 ben 
Sale, t/ vslid—Fresidency Towns- Insolvency Act (III of 1909), Section 55— 
Transfer “in geol faith and for valuable consideration ”— of 


entire stock-in-trada in favour of creditor, not void, when ii 
had no knoxledge 0“ debtor-transfergr’s inscloency. ` 
Under the Presidency Towns ‚Insolvency Act, 1909, section 55, the onus is 


on the Official Assignee impeaching the transfer to establish that it was. 


not made “ in good faith and for valuable consideration. g 


A sale by a trader of bis entire stock-in-trade in favour of a creditor in 


consideration of the amount of bis debt, where the transaction was 
admittedly a real pne and the transferee had/no knowledge at the time 


either that the transferor was in insolvent circumstances or had other ' 


creditors, is a transfer made in good faith and for valuable consideration, 
and consequently cannot be-declared void, at the* instance of the Official 
Assignee, under section 55.of the Presidency Towns Insolvency Act, 1909. 
Harry Pope v. The Official Assignee of the High Court of 
Judicature at Rangoon 5 aa 
~= — by trader of his en tire stock-In-trade In favour of creditor i in eonaidéràtion 
of the amount of his debt—Knowledge—Insolvent circumstance of debtor 
or other creditors ; see Sale, if valid 


wom Of entire stock-in-(ride in favour of one of the creditors not void,. ien 
the transferee had no knowledge of debtor-transferor’s insolvency ; see 
Sale, if valid è : si 456 


Security deposii— Indian Press id kian Powers) Act (XXI of 1931), 

Sections 3(3), 703) ~Indian Press f Emergency Fowers) Act, Section 4 

as amended by Criminal Law Amendment Act, (XXUI of 1932), 

Section 16 Clauses (d) and (f)—No specification of section contravened. 

Notices under section 3 sub-section (3) and section 7 sub-section (3) need 

not specify contravention of any sub-section of section 4 of the Indian 
Fress (Emergency Powers) Act. 


In an application under section 23 of the Indian Press (Emergency Powers) 
Act, 1931, the High Court cannot discuss whether the petitioner was put 
to any disadvantage. The Court can only proceed upon the words used 
ia the Indian Press (E mergency Powers) Act. 


The editor or publisher publishes news at his own risk ; but whether any 


real risk has bzen run depends on circumstances. 


The words complained of were as follows: “Moulana Hasrat Mohana in 
an interview ta the Associated Press on the suspension of the Civil 
Disobedience Movement said that an acknowledgment of defeat would not 
further the cause of national progress.. He. supported the opinion 


471 


471 


471 
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Security—(Contd.), 
expressed by Measrs. Bose and Patel in Europe and stated that the fight 
should be continued till the freedom was attained. ” 

Hel (per Curiam) that the words were a news item transmitted by a news 
agency and could not have directly or indirectly the effect described or 
referred to in clause (d) of section 16 of the Criminal Law Amendment 
Act, 1932. ° 

That the words complained of, were not, in the circumstances of the case, 
hit by sub-clause (f) of section 16 of the Criminal Law Amendment 
Act, 1932. 

Per C. C. Ghose, A. C. F.: The Court in deciding whether the words, were 
hit by sub-clause (f) of section 16 of the Criminal Law Amendment Act, 
1932, should consider the entirety of the words in a fair and free spirit 
and not with an eye of narrow and fastidious criticism. 

Per Mukerji, Y.: It is the effect of the words as published in the News- 
paper, and not merely the meaning of the words taken by themselves, 
that has to be considefed in order to see whether the statement which is 
complained of, is hit by section 4 of the Indian Press (Emergency 
Powers) Act, 1931. ji 

Per Panckridge F: The words attributed to Moulana amounted to an 
expression of approval of the Civil Disobedience Movement and of dis- 
approval of any proposal for its suspension. The conduct referted to in 
sub clause (f) of section 16 of the Criminal Law Amendment Act, 1932 
was conduct which was connected with and characteristic of that 
movement. 


The report of a speech might have a wider and more mischievous tendency 
than the speech itself; but, in the circumstances of “this particular case, 
the words upon which the Local Government sought to justify the order 
for security had not such a tendency. In Re: Newspaper ‘Advance’ 
and Sadhan Press one ae 


Self-ncquired property~Abandonment of separate claim—Clear intention 
to separate right~ Burden of proof—Nagative allegation—Neucleus of 
joint property. 

Under the Dayabhaga School of Hindu Law prevalent in Bengal, there 
cannot be a joint family consisting of the father and the sons. The sons 
may acquire separate property having no concern with the joint family 
property, if any property can be called joint family property, during the 
lifetime of the father. 

Brothers living in commensality are not members of joint Hindu family 
governed by the Dayabhaga School of Hindu Law so as to enable the 
brothers to claim the self-acquisition of a brother in more affluent 
circumstances as acquisition of a joint family, unless these other brothers 
proved that they had also contributed to the acquisition of the property 
claimed by them as acquisition by the joint family. 

The property which was originally self-acquired may bscome joint pro- 
perty, if it has been voluntarily thrown into the joint stock with the 
intention of abandoning all sepatate claims upon it. The question 
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Self-acquired-—(Conéid. Je 
whether there was abandonment of separate claim or not, is entirely one 
of fact, to be*decided in the light of all the circumstances of the case ; a 
cléac intention to waive separate rights must however be established and 
will not be inferred from acts attributable to various causes. 

Where noneucleus of joint property is admitted or proved, the onus is 
upon the party asserting that property was not the self-acquired property 
of an undivided member of the family. 

If, in order to make out a title, it is necessary to prove a negative, the party 
who avers it must prove the title. In some cases this allegation, negative 
in form, is made by the plaintiff, in others by way of defence: the rule 
applicable ia all such cases is that where a claim or defence rests upon a 
negative allegation the one asserting such claim or defence, is not 
relieved of the onus probandi by reason of the form of the allegation or 
the inconvenience of proving a negative. Hem Chandra Gango- 
padhya v. Mati Lal Gangopadhya oe 

property, when becomes jole A badenen a separate 
claim Clear intention to separate right ; see Self-acquired property ... 
Self-acquisition, party alleging, when to prove ; see Partition s 
Settiement, deed of, construction of—Gift over—Present gift to persons 
capable of taking and to other persons incapable of taking ; see Suit, 











naintainability of cia ies 
—_ entry, value of, in a boundary dispute between two contiguous 

settlement Dags ; see Boundary dispute a oe 
Settior, intention of, how gathered ; see Wakf see vee 


Shebait, if can avoid the consequences of his own act and get back the 
property—Committing breach of trust in respect of the property ; see 
Wakf A ay 

, if can be given back the property—Previous committing of breach 

of trust in respect of the idol’s property—Shebait subsequently seeking 





to avoid the consequences of his own act ; see Wakf see ous 
Sons governed by Dayabhaga School, if can acquire separate property during 
the lifetime of father ; see Self acquired property si eee 


Specific Relief Act, Sec. 42—Suit for declaration that defendant No.1 
was validly removed from office and defendant No. 2 was validly 
appointed in his place—Prayer for perpetual injunction ; see Endowment, 
deed of 


» Sec. 56—Acquiescence or other conduct disentitliog 
plaintiff to discretionary relief by way of injunction or declaration ; see 


——— 








Limitation ia a 
Statute, construction of—True meaning, exact scope of significance of any 
passage in a statute, how to be found ; see Landlord, right of see 
construction of Two inconsistent codes in the same matter ; see 
Under-raiyat . 
~———-—, interpretation of-~Proceedings of the Legislature, if o can he referred 
to, in construing the statute ; see Suit for rent one eee 
———— =, repeal of, effect of ; ste Under-raiyat is use 


OF} 
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Sub-Registrar, when can ba said to be an attesting witness toa mortgage 
deed ; see Attestati in 

Substitution—Death of one of the widows of a member of the Eeay after 
the passing ofa preliminary decree for dissolution of a joint family busi- 
ness and for accounts =U: timate reversioner, if can be substituted , see 





Reversioner nd - avs ive 
— , failure to object to, precludes- a party to re open the question of 
representation ; see Limitation _ es 


Sub-tenancy, non-agricultural, if can be created out of agricultural kesahe; 
. before or after the passing of the Bengal Tenancy Act 1885 ; see 


Ejectment : e. see 
Succession to the office of Mutwalli; how regulated ; see Endowment, 
deed of 


Suggestion contrary to statement of witness, when can be asped; see 
Suit for possession - 


` Sult, if bad for defect of parties—Suit for declaration of plaintiff's Niskar 


right‘to certain lands, for confirmation of possession therein and for 
setting aside the decree by some of the landlords under section 1484, of 
the Bengal Tenancy Act, against somo of the co-sharer landlors ; see 
Suit, maintainability of 

—, if fails—Non-compliance with the, provisions of order 34 oile 1 of the 
Code of Civil Procedure ; see Limitation aes 


* =; if falls in it entirety on the ground,g of non-joinder of necessary party ; ; 


see Limitation te 
——, if maintainable—Suit by members of . the Committee appointed eee 
~ the Religious Endowments Act for declaration and injunction—Duty of 
some of the members of the Committee—No substitution ; see Endow- 
ment deed of 
——, maintainability of—Bengal Tenancy Act (VOI of 1885), Secs. fot 
109—Land not assessed fo revenue~Zemindar to show thot the land 
Sorms part of his semindari—Rubakari, if evidence against a person 
who was not a party to the proceeding ~ Declaration outside the scope of 
section 106 of the Bengal Tenancy Act—Subsequent ‘suit for same 
declaration, if barred under section 109 of the Bengal Tenancy Act— 
Res judicata—Competency of the primary Courf—Suit for declaration’ 
merely, if maintainable—Inherent power—Limttation Act (IX of 1908) 
Sch: 1 Art. 120 - Suit for declaration relating to an entry in the 
record-of-rights ~Time, when runs. 2 < - - 


When itis proved that the lands were not aseessed to revenue but the 
zemindari was so assessed, the zemindar claiming them as part of his 
zemindari must show not merely that the lands were situated within thé 
geographical ambit of his zemindari, but also that they were at some 


1 


time or other assessed to revenue. 

The Robakari striking at the root of the defendant zemindar’s case and 
supporting the plaintiff's case as to revenue free title, is a very important 
piece of evidencé, though the defendant or his predecessor was nota 
party to the proceedings in which it was made. i 


t 


PAGE, 


545 


422 
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“474 


422 
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Sult—[(Contd.). 


A declaration by itself being outside the scope of a suit under section 106 
of the Bengal Tenancy Act, a prayer for such a declaration made in a 
suit under section 106 of the said Act, is not barred under section 109 of 
the Act. 

For the purposes of res judicata, it is the competency of the Court of the 
first instance that has to be looked to. 

Art. 120 Schedule I of the Limitation Act applies toa suit for a declara- 
tion relating toan entry in the record of mghts and time runs from the 
date when-the entry injures the plaintiff, 


Where the plaintiff does not stand in need of any consequential relief, a 


suit for a mere declaration is not incompetent. 
Courts have ample inherent power and indeed itis their duty to shape 
their declarations in such a way that they may operate to afford the 


relief which the justice of the case requires. Sree Sree Goddess 


Peeth Kali Mata Thakurani v. Surendra Nath Tagore . 

te, maintainability of—Civil Procedure Code (Act V of 1908), O. 41 R. £2 
CI. (3)—Absence of acknowledgment of notice—Irregularity—Civil 
Procedure Code, O 1 R. 8, applicability of. 


Where the rights of the plaintiff are particularly affected, it is not necessary ` 


to come under O. 1 R. 8 of the Code of Civil Procedure, merely because 
he also claims the right on behalf of the public. | 5 

Order 1 Rule 8 of the Code of Civil Procedure does not forbid the plaintiff 
from suing for enforcement of his own right -but merely says that if the 
plaintiff desires to sue on behalf of others, he must obtain permission of 
the Court. a : 

A suit was instituted» for the opening of a pathway on the establishment of 
the right of the plaintiff and bis men as well as the public to pass along 
the disputed way against five persons. There was a compromise decree 
in a previous suit between the same parties. By this compromise the 
plaintiff gave upa portion of his land and secured the passage in the 
first place, for his own people through the land and incidentally for the 
public also, The present dispute was with regard to the same pathway. 
The plaintiff’s case wast that from the time of compromise he used the 
pathway but towards the ead of Agrahayan 1334 (corresponding to 
December, 1927) the defendants obstructed and stopped the pathway to 
the public as well as to the plaintiff by putting several bamboos across 
this pathway and by other acts. f 


The suit was decreed by the trial Court against defendants Nos. 1 to 4 but 


dismissed against defendant No. 5 on the ground that there was no cause 
of action against him. On appeal by the defendants Nos. 1 to 4, the 
plaintiff filed a cross-objection as against the defendant No 5 who was 
madé a co-defendant and was also a respondent in ‘the appeal. No notice 
of the cross-objection was served on defendant No. 5 as required under 
O. 41 R. 2a clause (3) of the Code of Civil Procedure. The appeal was 
dismissed but the cross-objection was allowed. The lower appéllate 
Court observed; “It is evident fromthe deposition of defendant Nos 5 


. 


6:5 
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that he played a role in the obstruction of the passage and was interested 
in obliterating the passage. He was rightly madea party to.the suit and 
the suit should have been decreed against him as well, Y. The appeal 
was contested by defendant No. 5. On appeal by the defendants : 
Held, that in the circumstances and in the interest of justice tbe appellate 
Court was justified ia admitting the cross-objection eon the defendant 
No. 5. able 
That the omission of acknowledgment of notice from the party affected by 
such ‘cross-objection was an irtegularity aad was no igre «for disallow- - 
ing the cioss-objection. -di 
That it was not necessary for the plaintiff in this case to “bring „biş suit: - 
under O. 1 R. 8 of the. Code of Civil Procedure. 
That if the Court below thought permission under O. IR. S was necessary, 
it was open to it to accord it in the course of the litigation. 
“That the suit was not barred by the provisions of O. 1-R. 8 of the Code of . -; 
Civil Procedure. Sudhansudhar Roy v. Sasadhar Roy ine. 534 


w, matutainabtlity of—Declaratory suit—Defect of partiesLand held 
under Niskar right-—Some of the co-sharer landlords obtaining a decree 
Jor rent under section 148A of the Bengal Tenancy Act (VII of 
1885)—Adverse possession—No issue as to adverse possession—Burden 
of proof—Hindu widow—Presumption as to absolute estate, 


The plaintiff instituted a suit against defendants Nos. 1and 2 as principal 
defendants and three others (defendants Nos 3 to 5) being the co-sharer © 
landlords of defendants Nos. 1 and 2 as fro forma defendants for 
declaration of his Niskar right to certain lands, for confirmation of 
possession therein and for setting aside the dectee obtained’ by defendants 
Nos. 1 and 2 in a suit for rent framed under section 148A of the Bengal 
Tenancy Act before amendment, in which the other co-sharers were 
made defendants, and sale thereunder at which they (defendants Nos. 1 
and 2) purchased the lands and obtained symbolical possession of the 
sime holding the same to be fraudulent and collusive 


The suit was decreed against defendants Nos. 1 and 2 but dismissed as 
against defendants No3. 3 to 5, on the ground that a Receiver who had - . 
been appointed in respect of the properties of the said defendants A 
(defendants Nos. 2 to 5) was not made a party : 

Held, that the suit was not bad for defect of parties. 

-That defendants Nos. 3 to 5 would not be bound by the decree, 

That the effect of ‘the decree obtained under section 148A of the Bengal 
Tenancy Act was not to make the defendants Nos. 3 to 5 necessary 
parties in the present suit. -a 

That in the circumstances of the case the plaintiff established his right to 
hold the land ires from rent by adverse possession. 


That in,the circumstances of the case the defendants were not prejudiced ` 
by the fact that-no ies was framed as to adverse possession in the trial 
Court., 


we 
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tri 


Sult—(Conid.). 


That even if the onus be placed on the plaintiff to establish the fact that - 
the widow, the predecessor of the plalntiff, hadan absolute estate, the 
facts made it so probable that the widow held an absolute estate, as to 
amount to proof. Raja Kirtyananda Singh Bahadur v. Radha 
Benode Gupta Fia [A 

= , maintainability of —Shebait-—Deed of setilement—Consiruction—Gif/t 

over- Present gift to persons capable of taking—Intentions of Hindu” 
donor or festator—Gift, when absolute—Restraint on alienation—Gift, 
if for life or.absolute—General power of appointment. f 


ra 


If the gift over isa gift to a class the rule of construction In Leake v. 
Robinson is not tobe applied but, ifthe plan be to give a present 
gift to persons capable of taking, that gift is effectual, even though it was 
also: intended that other persons incapable of taking, should come in 
afterwards and share in the gift. r 


The Coutt in construing the intentions of a Hindu donor or a Hindu 
testator, must bear in mind that the form of expression or the literate. 
sense is not to be so much regarded as the real meaning of the parties, 
and that notions present to the mind of a Hindu donor or Hindu testator 
are often very d:fferent from those which are present to the minds of an 
English testator or an English: donor even though the same form of.. 
words are used by both. 


A giftis absolute, when by such gift an interest or ownership is created, 
entitling the donee to deal with the subject of the gift according to his 
Pleasure, and-conferring upon him an uncontrollable power of alienation, 
either by deed, gift or will, In other words, the power of a donee under 
such a.gitt is not confined to any particular mode or modes dealing with 
the thing owned but are of, indefinite extent, both as regards possession, 
use Or enjoyment and alienation thereof. The word ‘absolute’ implies 
both.unlimited -in estate -and unfettered in respect of any condition or 


trust. While the word ‘absolute’ itself, generally speaking, is sufficient 
to create an absolute estate, there may be cases in which it does not ; 
and words of inheritance also do not necessarily always confer wick 
estate, “The question, Ys always a question of intention to be gathered 
from the entire context taken together. 


There ae be-varions kinds: ‘of restriant imposed, on the power of alienation. 
Alienation my be prohibited absolutely or be restricted'by eral 
particular clas3s of alienation or to a. a particalar claas of wadua ks; or by . 
restraining it to a particular time. ; : ae 

Where, there is a gift not limited in any way but saintly capable of being ° 


474 


4 


| 


construedag.a gift for life or an. absolute -gift, andit is followed bya” >. 


general power.of appointment-and a gift- over in default of appointment, . ` 


the first gift should be treated-as an absolute gift unless the whole Tami. vat 


of the will suggests obherwise.- 7 J, st pes td evs 
On the,igth September, 1916, .;Surabala and Sarajubala dedicated! by. a deed ` 
of settlement,a piece of land with a temple and.a:house'staddiag thereon ' 
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to a deity whom they had installed and consecrated thereto and ie 
themselves shebaits and conveyed to themselves the said properties upon 
trust for the management and performance of the worship of the deity, 
It was provided in the deed ‘That the said settlor shall during thelr 
; natural lives act. as such shebaits as aforesaid with power -tó each of- - 
them to nominata or appoint by deed or Will her successor in office. 
In default of such appointment by the said Surabala her spiritual guide 
M, or in case of his death his eldest male heir, and ia like default by- 
the said Sarajubaia, her spiritual guide H or in case of his death his 
eldest male heir, jointly with the survivor of the said settlors, and after 
the death of both the said settlors and in default of such appointment 
as aforesaid the said two spiritual guides or their or his eldest male heir 
shall act as joint shebaits of the said deities, and thenceforth the future 
shebuits shall consist of the eidest mile descendants of the said M and .. 
the said H, provided always that every future shebait of the said deity _ 
shall have like power to nominate and appoint by “deed or Will his 
successor in office. a ` 


By an indenture made at the same time Sarajubala in order to provide for - © 
the maintenance of the Sheba, settled the whole’ of her property, including 
certain property in Calcutta, on trust, and appointed the defendant 
Akhoy Chandra Bose to act as trustee, with power to manage the said “ 
property and to supervise the management of the Shebaits appointed —/. 
under the deed of dedication, and apply the income to bz derived from . 
the settled property as therein directed, and appoint poems in case of.. 
failure under the terms of the deed of dedication. wx eae 


By her Will dated 29th December, 1916, Sarajubala left all her property 
on trust to the said defendant Akhoy to secure an income for the main- - * 
tenance of the Shebi, and by a further settlement dated the 13th.March 
1917 she made a further settlement dedicating the Calcutta property to ~“ 
the deity. : 


Sarajubala acted as Shebait until she died in April, 1917, without appolat- 
ing her successor. Thereupon the said spiritual guide H acted as Shebait. 
Surabala never acted as Shebait. ° On the roth July, 1921, H died without’ 
having appointed any successor, Thereupon the plaintiff the only son“ 
of H acted as Shebait in his place. On the 20th April,- 1931, Surabala - 
died without appointing her successor. The present suit was instituted 
while she was alive and with her as defendant H sued the first defendant 
Akhoy as trustee of the Thakur and of Sarajubala’s property,-and the .° 
second defendant as Shebait, on the ground that he succeeded Surabala 
under the terms of the desd, belng the’eldest male heir of M. Both the > 
plaintiff and the sécond defendant were alive at the time when the deeds 
and Will were'made. The plaintiff stated that the first defendant failed 
to carry out the directions contained in the deeds ‘of settlement and 
deditation and claimed various reliefs against bira. No relief was claimed - + 
against the second defendant :‘ - .' : A > saga Sais 


Von, ‘LVILL) INDEX OF CASES. -`` 
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Held, that the true intention of the deed of settlement was to confer the 
Shebaitship in absolute’ right to H with power to him to appoint his 
successor at any time he pleased should he not-exercise that power to leave 

«`. the Shebaitship to be inherited -by ‘his heirs in- the line of -inheritance as 
under the Hiadu Law but with a condition ' restricting such inheritance 
«u.i to the eldest male descendant to the exclusion of others. The condition 


being invali 1 did not aff ect the gift in favour'cf H. ` 7 gani 


That the-contentloa’that there wasa gift over and the same should take 


effect so-far as the p'aintiff- was concemed, as he was not an after-taker - 


bat was a person alive at the date of the gift, should fail 
That for" ‘the period antecedeht to the’ suit, the plaintiff had title under 


clause (6) of the’ deed. Kandarpa Mohan Gossain v. 1. Akhoy | 


Chandra Bose - - ose ove 
—, maintainability of Specific Relief Act, Sec. 42—Suit for declaration that 
the defendant No 1 was validly removed from office ds Mutwalli and 
that defendant No. 2 was validly appointed in his place—Prayer for 
perpetual injunction ; see Endowment, deed of OP pk age owe 


—, maintainabilily of ~Suit For assessment of reni by purchaser f in execu: i 
tion of decree Decree, if rent decree—Decree obtained against some of : 
the tenure- holders —Other tenure-holders, “not having notified their. h 
succession to tis landlord, not made parties in the suit = Bengal 9 


ou 


Tenancy “Act (VHT of 1885), Sec. 15, 


Re e 


It is the duty of the persons who succeed to a tenure to give notice indet 5 
section 15 of the Bengal Tenaucy Act to the landlord. The omission to .. 


notify has-only the result that the person succeeding to the’tenure is not 
entitled to recover, by a suit or any other-proceeding, any rent payable 


av 


to him, by the subordinate tenants ; but it does not affect his interest in . 


the tenure in any, other way. Hence it does not entitle the landlord to 


treat some of: the heirs as representatives of the other tenants (who did : 


not comply with the requirements of the section) in respect of the 


tenancy, and a -decree obtained by him against them cannot be regarded . 


as a rent decree. Haris Chandra Choudhury v. Nishi Kanta 
Nandy, 


ooo us 
ae) hx 


— , maintainability of—Snit for. Seih on gagan of title, ‘and jor 
mesne profits Defendant a trespasser—Service of notice by way af 


«o abundant caution in consequence of a certain settlement entry—Plea of - 
an under-tenancy with an occupancy right and Y sce g the. 


torm of notice, 


; 3 Where a suit for. ejectment and mesne profits was instituted against a 
defendant on the footing that he was a trespasser, but a notice to quit was 
served on him by way of an abundant caution in consequence of a certain 


settlement entry to the effect that the defendant was a korfa tenant with |. 
an occupany right, the suit would not be incompetent by reason ofits | 


institution bafdre “the exp ty of the term of the notice, if it were found, 
as a matter of fict ‘that the defendant had no right ta remain on the” 


445 
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land as a tenant, and it would þe no valid defence in such a- case to say 
that for the unexpired , portion of the period pf notice the defendant was 
occupying the land only with the leave and license of the plaintiff and not 
as a trespasser, Sitabuddin Biswas v. Behari Lal Mandal. a 
—— for a mere declaration, if and peed rag “360 Suit galat: 
ability of Se NA ate cee 


—— for correction of entries in the record of eae ane in favour ofa, . 


person who was dead—Legal representatives not brought on the record-= : 
Court, if can.vary or reverse swch a decree—Civil Procedure Code, . 
(Act V of 1908), O. 41, R. 4, if applicable, tm, 

Where the tenants by a suit under section 106 of the Bengal Ta Act 
prayed for’ correction, of entries in the record-of-rights which the land- 
lords, defendants in the suit wanted to “mal kalii; the Provisions of the 

‘Civil Procedure Code . gave no power to the Court to vary or reverse a 
decree in fayour of a person who was dead and whose legal represen- 
tatives had not - been brought on ‘the record and order 41 rule 4 of the 
Civil’ Procedure Code had no possible application to such cases. 
Rai Harendra Nath Chaudhuri v. Dwijendra Nath Banerji... 

— for „damages for loss of reputation and for mental anxieties and troubles 
owing to attachment stated to be improper—Limitation Act, Sch. 1. 


Art. 203 5 see Compensation, sult for oa sac 
—— for ejectment—Notice to quit within a given time -Suit instituted before 
that time ; see Suit, maintainability of - va ose win 
—— for money, if maintainable—Bond inadmissible in evidence ; see Unregis- 
tered bond . Tee Pee ies 


—— for recovery ‘of damages for eal of goods by Railway Adminis- 
tration—Defence—Loss due to fire and no negligence on the pait of-the 


Railway Administration -~-Questions pi for consideration; ses." 


Damages ` = E 1 oe , z ae > Jik 
~-— for refund of purchase mohey+-Sale held under. section 361 of the Bengal 


Municipal Act, 1884 Sale not completed and possession not given‘ 


Notice under section 363 of the,Bengal Maniclpal Act- 1834, if necese 
sary ; see Limitation ~ ane ae 


‘e»— for removal of members of the Committee appointed by Government 
under Religious Endowments Act—Appointment of Mutwalli on terms 
and .conditionsAgreement evidencing .contract of service—Contract, 
valid and binding-—Discharge of Mutwalli ; s¢e Committee .., sis 


—— for removal of shebait ofa private Debutter—Valiation according to 
plaintiff’s choice not a a a tod; if to be puhi see 
Coyrt-fess - à "ges ave 


—— for settlement of fair ‘and equitable rent by landlord—Suit dismissed 
fordefaulf[sxie raised by tenant ' defendant, as to status, if still fo be , 
dectded—Ben ral Tenancy Act (VII of 1853), sections 105, 105A. 1 


A suit” was brought by | the landlord under section 105 of the -Bengal 
Tediancy Act for settlement of_ fair and equitable. Tent, Jn that/.suit, the. 
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235 
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tenant-defendant made an application udder ‘section 105A of the Bergar: ' 
Tenancy Act for “the decision of the isstle as to the status of thd'defen:' 4 
dant'and advalorem - -court-fees were paid’ bythe tehant. The landlord’s* 
application ` “was” ultimately ‘dismissed ‘for default but no Sre were’ 
passed déiding the issue raised by the tenant-defendant 2-7 Le ale 

Held, that the issue raised by the “téndfit-defendant should have been 7! 
determined in view°of the fact that the condition precedent, 1. e. thé 
institution of a proceeding under ¥éction 105 of thé Beagal” Tenancy Act" + 
had already beer fulfilled. Hrishekesh Chatterjee i 9.  Nabakrishna be 
Roy Chotidhury woo ONES gag 

Surety for judgiment-debtor, how long bound ; see Kes fudicata... : ut : o 237 

for judgment. debtor, if precluded from claiming the same relief— 
Judgment-debtor not entitled to relief aider O. a1 R: 2 of the Code of ` 
Civil Procedure by reason of lapse iy time or for some other reason ; sed 
Res judicata ~ : ove «owe. A287 

Surveyor—Value of land ; see Land sista ‘ees t 36 

Tenancy, subordinate, created out of tenancy, which is an agricultural One, - 
for residential purchase in favour of non-agriculturist fisherman and never 
subjected to agricultural use—Subordinaie ‘tenancy created before and ---~ -——~ 





ad 


after the passing of Bengal Tenancy Aot,1885, difterénee between ; see ~ —~—~ 

Ejectment Ng TAA oe a 226 
Tenant, if can plead estoppel against a statute= Proof of -iltle ; sea Perma- F 

nent lease hy aee -> B28 


Theft—Hire-furchase agreement — Provision of seisure of property “ld in, 
default of payment of rent—Breach of agreement—Bona fide seisure of 
property in consequence—No theft, dishonest intent being absent— |. 
Sections 379, 380, 114 of the Indian Penal Code, (Act XLV of 1360). 

Where, under a hire Purchase agreement entered into between Messrs. = 
Singer & Co. and the complainant in respect of a sewing machine, it 
was provided by one of its clauses that the company or their employees 
would be entitled to seize and remove the machine or its parts on the 
complainant defaultiog in payment of monthly rents agreed upon, and 
where the complainant, “who was in arrears in respect of the rents ‘for. 
several months, made a payment ona certain date, of ‘rent ‘for one of 
those months, but the accused persons who were employees of the 
company, overlooking that payment, removed parts of the complainant's 
machine : 

Held, that there was no dishonest intention on the part of the accused to 
constitute an offence of theft and therefore the convictions of the accused - 
persons under sections 380 and 380/114, Indian Penal Code should te set 
aside. Mohammed Abdul Khoyer v. Asagar Khan .., e. - 434 

Title, proof of—Claim or defence resting upon negative allegation—Burdeu. of -. + 
proof ; see Self-acquired property- A eee TETE 85 


Transfer—Criminal Procedure Code (Act V of 1898), Section 528—Diseri- = 
tlon—Prejudice—Magistraie having knowledge of facts... » a 
In section 528 of the “Code ‘of Criminal Procedure there are no words’: *- 
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which have the effect of fettering the discretion of the Chief Presidency 
Magistrate or other Magistrates in transferring cases from the files of 
Magistrates subordinate to them. But before such an order is made the 
Magistrate must and should have reasons and those reasons should be 
such as the law regards satisfactory from the point of view of principle. 
If thé accused persons are prejudiced by the fact that they have no locus. 
standi before the Magistrate who deals with the case under Chapter XVI 
Criminal Prosedure Code before the issue of process it is not the proper 
way to counter-aot that prejudice by ordering the case to be dealt with 
by a particular Magistrate who happens to have knowledge of matters 
which the law prevents persons complained against from bringing to his 


notice. So far as fiom ‘previous knowledge of the facts being a quali- . 


fication for the enquiring Magistrate, it is im many cases a disquali- 
fication. 


An order for transfer of a case is entirely a matter of discretion with the 
lower Court and in the matter of setting aside that order the High Court 


cannot disregard the circumstances of the particular case. Shanta Ram `` 


Sharma v. Kanal Lal Jatia ee sts 
m, order of—Discretion ; see Transfer ~ H Ae 
= by unauthorized person who subsequently acquires interest in 


property transferred—Settlement by landlord—Abandonment not made . 
at the time but subsequently made ; see Res judicata io wee? 


Transfer of Property Act, Sec 43—Settlement by landlord ineffective at 


inception owing to former tenant not having abandoned the holding at 


. the time, if can bəs valid and effective after the abandonment of the i 


holding by the tenant ; see Res judicata e 








remove the fixture after the time limited by the clause ; see Lease, 
determination of s i 





removal of fixtures ; see Lease, determination of ae ix 
eee ee ee SEC 108(h) as amended in 1929, kow far modi. 
fied the old law ; ses Leage, determination of nae 


Trial by Jury—=Otjection entertainable after verdict that a juror did not . 


understand English in which language the addresses of Counsel were 
made and the Sessions Fudge's charge delivered—Miscarriage of 
fustice—Conviction sed aside by Privy Council. 


Where the appellants were convicted and sentenced after a trial before the 


Sessions Judge and a jury, and it subsequently transpired that one of the 


members of the jury had not sufficient knowledge of the English language 


to enable him to follow the proceedings, Ae/d, that evidence was admis- 
sible even after verdict to estabiish the incompetence of a juror arising, 


as in this case, from his inability to understand the proceedings, and the ° 


result of the trial being a clear miscarriage of justice, the convictions and 
sentences must be set aside, Rash Behari Lal v. King-Emperor ... 


, Sec, 108th), as amended—Tenant’s right to 


; Sec. 108{h), scope of—-Tenant’s right as regards 9 
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Trustee, if can sell property in his possesssion : Sse Vendor and purchaser ... 





—, manager or superintendent appointed by Committee appointed by 

Government under section 7 of the Re‘igious Endowments Act, if a 

Mutwalli under the ordinary Mahomedan Law ; See Endowment decd of 

of an endowment, if can question his own breach of trust : see Wakf ... 

Under-raiyat -Suit for rent—Act IV B.C. of 1928, Sec 31, effect of, on 
section 48 cf the Bengal Tenancy Act (VIII of 1885)—Contract rate ~ 
Statute, construction of 

Section 48 of the Bengal Tenancy Act as enacted by the Act of 1928 has 
not a retrospective effect. 

There cannot be two inconsistent Codes in the same matter and if the pre- 
vious statute has to be preserved that must be done expressly. 

The effect of repeal of a statu‘e, in the absence of saving clause is, that it 
has to be considered as if the statute so repealed, had never existed. It 
ceases to be operative, unless there is any clause in the new statute 
pteserving the old statute 

In a suit for rent by a raiyat landlord against bis under-raiyat for the years 
1333, 1404 and 13 5 B. S.: 

Held, that as regaids the rents foi the yeais 1333 and 1324, the causes of 
action arising before February, 193), old section 43 of the Bengal Tenancy 
Act appled but as regards rent for 1335, section 48 as amended by 
section 91 of Act IV B. C. of :928 applied, as the cause of action arose 
after February, 1929. Digambar Paul Ghosh v- Tafazuddin 


lardar : ihi sce 


, ejectment of, decrce foi, for non-payment of arrears of rent— 
Mortgigec of non-transferable under-raiyati holding if can deposit money 





to stay execution , sze Decree, execution of sas aa 
Unregistered b0nd— Personal covenant to repay—Suit on such bond, if 
maintainable. 


Although for want of formalities as to registration, a bond becomes 
inadmissible in evidence for the purpose of affecting :mmoveable pro- 
perty still a suit for money can be founded on the simple contract con» 
tained in the bond for a personal covenant to repay. 

The fact that the immoveable property covered by the bond may ulti- 
mately be seized in execution of the simple decree for money do:s not 
biing'the case within the prohibition against affecting 1mmoveable pro- 
perty by an unregistered document. 

The High Court before interfering with the contract between the parties, 
as to rate of interest on the ground that it 1s extremely burdensome, and 
the discretion of the Judge, should see that there ts pe'f-ctly clear 
evidence to that effect. Khantamoni Dasi v. Biswanath Pal 


permanent lease, if can be admitted asa document of title ; 





— 





sse Permanent lease oa on 
permanent lease, when admissible ia evidence ; sve Permanent 





lease ove ‘ae 
Usage, local, as to lessee’s right of removal of structure erected by him, case 
of, how proved ; see Lease, determination of das as 
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Usufructuary mortgage—Stipulation in moriyage bond to pay interest if 
mortgagor fails to deliver possession—Dispossession of part of mort- 
gaged property—Morigagee, tf entitled to interest. 

Where usufructuary mortgage bonds contained a stipulation that the mort- 
gageo was to get interest at the rate mentioned in the bond if the mort- 
gagor failed to deliver possession of the property to the mortgagee and 
it was found that the mortgagee was not put in possession of a portion 
of the properties mortgaged but that atno time within a period of 
twenty one years after the alleged dispossession did the defendant take 
any step to require the mortgagor to give any additional security for the 
mortgage debt and in a suit for redemption it was alleged by the mort- 
gagee that he did not obtain possession of some of the properties 
covered by the mortgages and he was therefore entitled to get interest 
as stipulated in the mortgage bond : 

Held, that if the mortgagee did not take steps in time calling upon the 
mortgagor to furnish additional security by way of compensation and for 
the purpose of reimbursing himself to the extent of his loss, the mort- 
gagee would be deemed to have acquiesced in the diminished security 
and could not therefore claim interest on the mortgage money on 
account of dispossession [rom a portion of the mortgaged premises. 
Prasanna Kumar Haldar v. Giris Chandra Ghosh... a 


Valuation, basis of—Rent subsequently altered after the preparation of 

valuation roll—Valuation roll unaltered : see Valuation toll 

— of property compulsorily acquired, how measured—Principle ; see 

Land acquisition aes tis 

roll—Rent subsequently altered—Vaination roll unallered— 
Basis of calculation, what to be—Cess Act {IX B, C. of 1880), 
Secs, 41(2), 37. , 

When the rent of a tenure was fixed at a certain rate and the cess 
valuation roll was prepared under the Cess Act upon that rate and 
subsequertly the rent of the tenure was reduced but the valuation roll 
was not altered and cess was claimed on the rent subsequently fixed : 

Held, that the cess payable would be calculated upon the cess shown in 
the cess valuation roll under section 41(2) of the Cess Act and not on 
the amount of rent which has been subsequently fixed, 








Held further, that the remedy of a party was to proceed under section 37 


of the Cess Act and get the valuation roll altered.- Gorachand Borhal 

v. Mohit Krishna Kundu i ies 

to be putin the sale proclamation—Duty of Court—Civil Proce- 
dure Code (Act V of 1908), Order 21 Rule 66 (20), scope of. 

Order 21, 1ule 66 (2e) of the Code of Civil Procedure, with which may be 
read Form 29, Appendix E, does notin terms cast upon the Court the 
duty of making any valuation of the property to be sold, 

In dealing with matters under order 21, rule 66 regarding the valuation 
to be put in the sale proclamation ; (i) it is the duty of the Court (apart 
from exceptional circumstances) to make a valuation the result of which 
is to be included in the sale proclamation, (ii) such duty (save in excep- 
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Valuation—(Conid ). > 
tional circumstances) is not discharged by merely stating the values 
respectively put upon the property by the parties. The Court should 
make its own enquiry and arrive at a single figure, (iii) if by reason of 
exceptional circumstances the course indicated in (i) and (ii) is found to 
be impracticable, such circumstances should be clearly set out in the 
order. Banbehar! Chatterji v. Bhukanlal Chaudhuri 

Vendor and purchaser—Conditional contract—Contract subject to approval 


of title by purchaser's solicitor—Rescission—Solicitor, if advises. 


reasonably and bona fide. 

Per Ghose A. C. F.: Under certain circumstances trustees have the power 
to sell property in their possession for ‘“ provident administration *” ofa 
“particular charity,” but the purchaser takes the property subject to 


the obligation of showing that the sale was beneficial lo the charity and. 


justified by the circumstances. 


Per Costello, ¥.- In the absence of a properly constituted scheme 
sanctioned by the Court and in tae absence of an application to the 


Court for a sanction ad hoc the position of the purchaser of the charity- 
estate is that he takes subject to the obligation of showing that the: 


sale was beneficial to the charity and justified by the circumstances. 

Per Curiam No competent attorney would be likely to allow his client 
as a purchaser of a trust property to put himself into the position of 
having to take the risk that at sometime or othe: he might be called 
upon to show that the purchase made by him was beneficial to the charity 
whose trustees were the vendors to him. 

Per Costello, F : The authority of charity trustees to sell charity lands 
must be conferred upon them by virtue of relevant provisions in a 
‘scheme’ legally established under sanction of the Court or else by an 
order obtaining from the Courtin the exercise of jurisdiction of a nature 
analogous to the jurisdiction of the Court of Chancery in England. 
Misrilal Raidani v. Netal Chand Nandi ae 


Waiver, plea of, not allowed to be raised for first time in appeal before the 
Privy Council ; sve Liability 


depends upon evidence of fact ; ses Liability sats 
Wakif subsequently converting the wakf property to his own use, effect fe 
see Wakf ose oes 
~— subsequently disposing of some of the wakf properties as personal 
properties, effect of ; see Wakf ine sie 


Wakif’s right to properties dedicated, when extinguishes ; see Wakf 
Wakt, deed of—Construction—IJnt2ntion of wakif, how gathered; see 








Waki ar wes 
, provisions of, not carried out, effect of ; see Wakf ies aes 
——, valid~Wakif subsequently converting the wakf property to his own 

use ; see Wakf fe 
, validity of—Substantial dedication of property to charity—Gift t to 

charity ; see Wakf ta 

„ when becomes absolute and binding ; see Wakf we ove 
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Wakf—ZJntention of sottlor, how gathered—Wakf, when absolute and 
binding—Wakf, valid, effect, of on subsequent dealing on wakf property 
by the settlor—Provisions of watf not carried out—lamily arranges 
ment dealing with wakf proberty—Mahomedan mother's dealing with 
minor's properties, when binding on the minor—Estoppel—Court, if 
can place property in the hands of delinquent mutwalli—Trustee, if 
estopped from questioning his breach of trust 


The intentions of the wakif have to be gathered primarily from the terms 
of the deed, though attendant circumstances may be looked into if the 
intention 1s not apparent or clear from such terms, and subsequent 
circumstances also, but only if and so far as they throw any light on such 
intention. . 

According to Abu Yusuf whose tenets hold the field so far as Bengal is 
concerned the wakf becomes absolute and binding on the mere decla- 
ration of the wakif, and on such declaration being made his rights in the 
properties which from the subject matter of the declaration becomes 
extinguished at once. 

The properties must be substantially dedicated to charity and not that the 
gift to charity should be substantial. 


Once it is found that the wakf is valid, it is wholly immaterial ‘whether its 
provisions were carried out or not, for that isa matter of breach of trust 
only. The fact that the wakif himself did not act according to the terms 
of the wakf or that he subsequently converted the ‘wake property to his 
own use or that he disposed of some of the properties of the endowment 
as af they were personal properties of his own—allegations even if 
proved—would not affect the validity or operative character of the wakf. 

Under the guise of a family arrangement, a party cannot enter into a 
transaction which he is not ander the law competent to do and which 1s 
beyond his disposing power. 

Under the Mahomedan law a mother has no power as de facto guardian of 
her infant children to alienate or charge their immovable property. The 
minor on coming of age can ratify the arrangement or accept a benefit 
under it, in that case he would be estopped from questioning its 
validity. 

There can be no estoppel where both the parties made an agreement with 
full knowledge of the real facts. 

A Court is not so powerless as to feel compelled in all cases to place the 
property again in the hands of the same delinquent mutwalli or shebait 
who had previously committed a breach of trust in respect of it and who 
now seeks toavoid the consequences of his own act, even though proper 
defences are taken resisting such a course. 

A trustee of an endowment may under circumstances be estopped from 
questioning his own breach of trust. Syed Zainuddin Hossein v. 
Moulvi Mohammad Abdur Rabim eat 

property, dealing with, by the wakif, as if his personal properly j see 

Wakf 585 oe 
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Whole alienation, if to be set aside—Alienation by limited owner partially 
justifiable ; see Possession, suit for ” ves 
alienation, it Lo be set aside—Portion of consideration valid—Alienation 





by limited owner ; see Possession, suit for ie 
Widow, how long can hold her husbands properties in lieu of eee see 
Dower ae toe 


made owner and given unrestricted power of alienation—Alienation 
in case of legal necessity ; see Will, construction of sie sis 
Widow’s possession of her husband's properties in lieu of dower—Possession, 
nature of ; see Dower Sas iis 
possession of her husband’s properties in lieu of dower during his 
lifetime—Presumption nature of ; see Dower T vee 
———-—— power to hold her husband’s property in lieu of dower , see 
Dower ses see 





Will, construction of—Creation of absolute or limited interest—Intention of 
testator 
Where the terms of a will provided, “In case I die sonless my wife shall 
become the owner and possessor in absolute right............having equal 
and same powers as myself with full powers to make sale or gift of the 
same for valid reasons etc. : ” 


Iela (on the question as to whether the widow got an absolute interest or 
not) that the intention of the testator was not to create an absolute 
interest in favou: of the widow with unrestricted powers of transfer but 
to enable her ta enjoy the properties for her life with powers to alienate 
the same or any portion theieof if thera is any legal necessity. Annada 
Sundari Gupta v. Ratan Ram Deb oes ‘as 


, constructions of—lixed Britti or allexance—From ‘generation to 
generation’ —Legality—Bititi not charzed on any immoveable pro- 
perty—Such Britti, if transferable or assignable—Religious trust— 
Restriction of beneficial interest — When 1t reverts to original donor. 

One B lefta Will by which he mide certain drittis by a clause thereof 
which runs as follows -— 

“For the promotion of my spiritual welfare I settle, as fixed drit#1s or 

allowances, to be received from generation to generation, Rs, 400 a year 

for the ‘Nij Sheba’ of Srimaty Kanakmani Debya, wife of my spiritual 
guide, and one rupee a month for the ‘Sheba’ of the temple of Gopaleswar 
at Khagra . ” 





Held, upon construction of the above cliuse of the Will that the words 
‘from generation to geneiation’’ apply as well to the gift to Kanakmani 
_as to the gift to the temple; that ıt should be taken that the allowance 
was to be received by Kanakmani and her heirs cither for their personal 
use or for the worship of the deity. 


Held also, that assuming that it was competent ta the testator to make a 


gift of the above kind, not limited to the life of the grantee but operating 
in perpetuily, such 6) ftti or allowance as provided in the Will, (which is 
not charged on any immoveable property) is not transferable. 
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Will—(Conid ). 

Obiter : Whatever may be the precise meaning of the words used by the 
testator in the above clause of the Will they import an element of 
religious trust so that the beneficial interest is restricted to the line 
appointed by the testator and will revert to the testator's heirs when that 
line comes to an end. Bishnu Charan Sen v. Radhabhusan 
Thakur . f see vee 

——, fraudulent concealment of—Indian Penal Code (Act XLV of 1860), 
Sec. 477—Secretion—Question as ta fraudulent and dishonest conduct. 

Under section 477 of the Indian Penal Code, though the fact, viz., the con- 
duct of the accused in secreting the Will is fraudulent and dishonest, is a 
very important circumstance to be taken into consideration, if there be 
no secretion then nothing further need be considered by the Court. 

A died sometime in 1924 after having executed a Will, leaving him 
surviving his widow, his son, the accused and the executor, and his 
daughter's son. The Will after execution remained with the solicitor 
till the and February, 1926, when it was made over to the accused. The 
accused did not take any steps to obtain probale thereof. The people 
who were advising the widow, the complainant, knew that there had 
beeń a Will executed by the testator. The accused in obtaining from 
the Land Acquisition Court certain monies in respect of the acquisition 
ofa portion of the testator’s estate, m July, 1990, swote an affidavit to 
the effect that the testator had died intestate : 

Held, that, if, as a matter of fact, the accused had been advised that in the 
circumstances oblaining and having regard to the terms of the Will it 
was not necessary to obtain probate, that would furmsh sufficient 
explanation for the action of the accused in suggesting in the affidavit 
that the testator had died intestate. 


Thcugh the accused obtained possession of the Will with the knowledge of 
the solicitor who was responsible for the drawing of the Will as well for 
the custody thereof till and February, 1926, that in the circumstances of 
the present case there was no secretion within the meaning of section 477 
of the Indian Penal Code. The only question was whether the accused 
had placed himself in such a position that he came within the clutches of 
section 477, Indian Penal Code. Nukur Chandra Sarcar v. Ranjit 





Kumar Mullick sea sé 

—— empowering the executors to have their work done through agents and 
servants—Executors, liabihty of ; see Executor sas ove 
Witness—Effect of omission to put contrary suggestion ; see Suit for 
possession see ae 

, statement of —Suggestion, contrary, when can be accepted ; see Suit 

for possession wee 





, deposition of, befora the Committing Magistrate, put in under sec- 
tion 288 of the Criminal Procedure Code, if evidence in the case; see 
Evidence, admissibility of sts as 
, statement by, recorded by Magistrate under section 164 of the Code 
of Criminal Procedure, if admissible in eridence for corroborating the 
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PAGE. 
Witness—(Conid.). 
statement made by him before the Committing Magistrate—Witness 
resiling from the statement ; see Evidence, admissibility of ... tos 66 
Worship, right of, interference with—Continuing wrong—Limitation Act, 
Sec. 23, Sch. I. Art. 120 ; see Limitation äi .. 56 


Zemindar claiming the land as part of his zemindari—Zemindari assessed to 
revenue—Proof given that the land was not assessed to revenue ; see Suit, 
maintainability of “ee 120 

to prove that the lands are situate within the angka pk ambit 
of his zemindari but also they were at some time or other assessed to 
revenue—Proof given that the lands were not assessed to revenue but the 


zemindari was so assessed ; see Suit, maintainability of oe 120 


mo, ERRATA. 


Al page 49 after line 5 insert Mr. Urukramdas Chakravarty for the 
Receiver. 

At page 207 foot note for L. R. 43 I. A. 99 read 43 I. A. 91. 

At page 220 line 21 for (7) read (8). 

At page 222 line 19 for Goananga read Gouranga. 

At page 504 footnote for (3) read (1) and for (4) read (2). 
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Co-Operative Credit Societies Act, Sec. 4 Proviso (2)—Judgment 
against society—] udgment debt satisfied by a member who stood surety— 
Liability of other members, how enforceable ae 

Criminal Procedura Code, Secs. 209, 25%, scopes of— Order of discharge 
on evidence, when can be interfered in revision 

Decree for money, if can be executed piece meal se 

High Court, :f can give effect to compromise—Privy Council appeal 
declared admitted 

Income Tax Act, Secs. 2, 10(2) (ni) and Explination= Guaranteed interest 
paid to subscribers, if assessable—Fund registered: under the Indian Com- 
panies Act with capital raised by periodical subscriptions 

Land Acquisition Act, Sec. r4—Order apportioning compensation nen 
able under Civil Procedure Code ave a 

Limitation Act, Sec. 20, Sch. I. Art. 73—DIart payment made but no 
acknowledgment within prescribed period wee 

Penal Code, Sec. 114—Abetmen', nature of 








, Sec 153, connotation of ie = 

Provincial Insolvency Act, Sec 52—Decrce creating charge on immovabie 
property—Apphication for sale in execution—Adjudication of judgment- 
debtor as insolvent—Interim Receiver’s right to apply for stay—Order 
disposing of Receiver’s application, if appealable i kê 

Specific performance, if can be had—Sale by guardian of a San Sigal: 
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THE EFFECT OF MURDER ON ‘THE RIGHT OF THE MUR- 
DERER TO TAKE ANY BENEFIT IN THE ESTATE ` 
OF THE MURDERED PERSON UNDER. `.) 
THE ENGLISH LAW. sie gs 


(By, Mr. N.. MUKERJRE, Me As, B. Ie, BARRISTER-AT-LAW.) i 


The startling decision of the Division 'Bènch was on appeal 

-> > reversed by the Appeal Court ‘(composed of 

it Grounds for oi tre Lord Esher M. R., Fry L: J. and Lopes L. J.) 

Appeal Cott by the which took a different view viz. that the trust 

created in favour of.the wife under- the 

Married oiei “Property Act, 1882, section 11, having become 

incapable of Being Jegally performed by reason of her. crime, the 

policy’ money forms part:of'the estate of the insured, and as 

between his legal representatives and. the insurers no question of 
public policy arises'to afford a defence to the action. 


2 


ate 


In other words, the statutory trust having been defeated by the 
act of murderer on the part’ of the wife there wasa resulting trust 
Jor the husband, ebabling the executors to recover the policy" money 
for the benefit of his estate (1). ° 


Lord Esher M..R. said (2): , ` a No doubt there is a rule that 
ifa contract be made contrary to public policy, performance cannot 
be enforced either at Law, or in Equity. If, in consequence of the 
death of the insured having been, caused by the crime of a person 
in whose favour the policy is expressed to be made or to or upon 
whom the policy money is left by Will or settled; such person is not 
entitled to insist on its being paid to him, but he nevertheless claims 
the money from the executors they may then vouch the doctrine of 
pupile policy and say that by reason of. it such person has forfeited 

u) See Lewin on Trusts, 13th Ed. Page 46, hs A 

(2) [1892] 1 Q. B. (C. A.) 147,at PP. 15H 1541155.) 
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his or her right to the money. Any one claiming through the wife, 
The Rule of public (the murderess), is equally shut out by the 
polie y bastard shuts out pule of public policy so that any assignee 
e Criminal as well as 
persons claiming through fronr her or other person claiming through her 
him and in his right. cannot recover the money. But the rule of 
“public policy does not apply as between the executors representing 
the estate of the insured and the insurers, and, therefore, their rights 
and liabilities must be governed by the contract.” The executors 
not being permitted by law to keep the policy money to themselves 
it follows as a necessary result that they must hold it as part of the 
testator’s estate, , 


In Fauntleroy’s case (1) the plaintiffs were the assignees of a 
person guilty of a capital felony (viz. forgery), the contracting party, 
who, by his own crime, hastened his death at the hands of the 
hangman as if he had committed suicide. The rule in such a case 
is that it is against public policy that the assignees of the contracting 
party should reap any benefit from the contract through his crime. 
That has no application where the death is caused by the crime of a 
person who is not a party to the contract, (2) 


As pointed out by Fry L. J, inthe present case, [ Cleaver v. 
Mutual Reseros Fund  Life-Association (3) ) “The principle of 
public policy, like all such principles, must be applied: to all cases 

to which it can be applied without reference 
of subi Sna the rule to the particular character of the right 

asserted or the form of its assertion, In 
Fauntleroy’s case (1) it was held ta prevent the assignees ‘of a forger 
from claiming the benefit of a policy on his death by. the hands of 
justice. It would equally apply, it appears to me, to the case of a 
cestui-que-trust as such by reason of the murder of. the prior tenant 
for life, or of the assured in a policy. Now it is, to my mind, illogical 
to make the crime of one cestui-que-trust a ‘bar to the claim of 
another or of the trustees of that other cestui-que-trust. The crime 
of one person may prevent ‘that person from the assertion of” what 
would otherwise be a right and may accelerate or beneficially affect 
the tights of third parties but can never ‘préjudicially or injuriously 
affect these. 


of t * a” 
(1) [1830] 2 Dow. & Cl. 1; 4 Bligh (N.S) 194. ° : 
(a) Wainemright v, Bland, i Mood & Rob 48 4 s 
See also Horn v. Anglo Australian Insurance Co., 30 | L. J. (co. ) 511 and 
Moore v, Woolsey, 4 E & B 243. 
(3) [1892] 1 Q. B. (C. H.) 147 at p. 156 et seg. Z 
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The rule of public policy should be applied so as to exclude 
How should the rule {OM benefit the ¢riminal and all claiming 
of public policy ‘be under him or her, but not so asto exclude 
applied ° alternative or independent rights. The 
authority of Fauntleroy’s case (1) goes to show that neither Florence 
E. Maybrick, (the murderess of her husband James Maybrick), 
_nor.the administrator of her estate, who claims through her, can 
take any benefit. ‘The language of the statute (z) (creating the trust 
in fayour of Florence E. Maybrick) must be read as if it contained 
an exception of such a case.” In other words, as put by Swinfen 
Eady L, J. in Jn the Estate of Hali (3). ‘“ Although the insurance 
Company had to pay to the executors of the innocent husband ‘the 
amount of the policy money, the trust in favour of the married 
woman, the murderess, was treated as non-existent as if that clause 
had been struck out of the policy, and the money, was held ih trust 
for the husband’s executors asif the trust in favour at the wife 
had never been inserted in the policy at all.” 


The principle of public policy must be applied as often aise 
claim is made by the murderess and will always form an effective bar 
to any claim which she may seek to acquire asthe result of her 
crime. (4) 

_ The question was incidentally raised in the Maydrick case 

ae ee A an whether the motive for the crime was or'was 
crime, material for the not material for the purpose of the application 
purpose of the applica- of the principle. If the motive were held: to 
tion of the principle? 

be material, then, assuming (as erroneously 
decided by the Division Bench), the executors of the husband were 
suing not gua executors but rather in their capacity of statutory 
trustees for the married woman, the murderess, under.the Married 
Women’s Property Act, 1882, the rule of public policy would apply 
neither to her nor to her trustees, there being no evidence to 
connect the’ crime with the policy money. 


The contention was put .by Sir Charles Russel Q. C. for the 
ea thus: “We are entitled to assume, in the absence of 
evidence, to the contrary; that Mrs. Maybrick was not aware of the: 
existence of the policy ; ; that being so, she could not have murdered 
her husband with the object of obtaining ‘the insurance money, and 


“ (1) See supra. 
(2) The Married Women's Property Act, 1882 (45 & 46 Vict. C. 75). 
(3) [1914] P. 1 at p, 8. 
(4) See Cleaver’s case, supra, 
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therefore the defendants (the insurers) cannot be relieved on the 
ground of public policy” (1). 

_ To this contention Will J., one of the Judges of the Division 

ee eee Bench, furnished the following answer. “Is 
critne not material for it sufficient, he asked,’to say that she (Mrs. 
the purpose of the appli- Maybrick) murdered her husband without also 
cation of the principle. 

saying that she murdered her husband ‘in 

order to obtain the policy money? I think it is sufficient. 


- + The proper way to state it (the rule of public policy) here is that 
a person who commits murder cannot be allowed to benefit ‘by his 
crime, and to-say that that principle can be defeated by showing 
that-the motive -for the crime was not to obtain the’ money would 
be to greatly impair its efficacy. I donot think that the ‘issue can 
depénd upon whether she had that knowledge or not. It would be 
very dangerous in my opinion to allow that question to be raised. 
It would be almost impossible to ascertain how much or how'less 
she knew.” In this view of the matter the rule of public policy is 
applicable irrespective of the motive forthe crime. This view is 
Yacitly, approved.in Jn the Estate of Hall—Hall v. Knight and 
Baxter (2), where the motive. and degrees of moral guilt of the 
crime were held to be immaterial for the purpose, of the application 
of the rule of public policy. 

(i) Both Fauntleroy’s case (3) and Cleaver’s case (4) were, ‘it may 
be observed here, cases of contract, but the rule of public policy i is 
E Hie eb public not confined to a contractual relation only, as 
policy applies equally to is manifest from the last mentioned case. 
eae a as well as to Where, as we have seen, the Court of Appeal 

“refused to enforce the trust in “favour of 
Florence E. ‘Maybrick who had brought about the conditions 
essential to its fulfilment by feloniously killing the person | whose 
death made it Operative. 

(ii) Cleaver’s case (4) was ‘the first of its kind since the passing 

E aa a of the Forfeiture Act, (d, e. the Act to abolish 
the first of its kind since forfeiture for Treason and Felony), 1870, 
Eee aot a For- (33 and 34 Vict. C. 23). Prior to that Act the 

Crown does not appear to have ever lost its 
cómmon law right to take P of the property vested in the felon, 


(1) See pleadings in the Maybrick case before the Division Bench, [1891] 39 
W. R. 638. 

(a) [1914] P. 1 at pp. 7,8. ~ 

(3) [1830] 4 Bligh (N. S.) 194 

(4) [1892] 1 Q. B. 147. 
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for what was veste] in him was wrested away from him by the 
Crown, the only apparent exception in this respect having been the 
case of Prinze of Wales Gi, Association Company v. Palmer (1) 
where, the Crown having disclaimed, the decision proceeded on the 
footing of fraud. , 

The question of a rule of public policy in such cases, therefore, 
has arisen only in recent times since the passing of the Forfeiture 
Act; 1870," Injeed, as observed by Joyce, J. in Zn re Houghton, 
Houghton v, Houghton (2), * Since the abolition of forfeiture for 
felony it-has been settled that where a person is criminally respon- 
sible for the death, the felonious slaying, of another, whether the 
crime be murder or manslaughter (3), he cannot take: ka) ka 
under the Will of the deceased. ” 

Even if, as conjectured by Lord Justice Fry there is, prior to 
Cheaver’s case, (3) no English authority directly asserting the existence 
of the principle though Pauntleroy’s case Sub-nom. Amicable Assurance 
Society v. Bolland (4), appears to proceed on it, the decision of all 
three Judges of. the. Appeal Court, Lord Esher M. R., Fry L. J., 
and Lopes L. J., as to the rights to the moneys payable undera 
policy of insurance on the life of a person murdered by the claimant, 
has met with general approval. 

When, [as well put in the Law quarterly Review (5) b persons, 
whether an Insurance Company or not, set up a principle of public 
policy as forbidding them to fulfil a contract for which they have 
received the full considerations the principle so vouched requires, as. 
Lord Esher observed (6), to be narrowly scrutinized, because, gene- 
rally speaking, public policy would rather have people perform their 
contracts. 

The doctrine is merely. Asen without discussion in. PA the 
P ::.. Estate of Curingunda (otherwise, Cora) 
(Eringa otherwise Crippen (7) where it was applied to the case 
i . . . Of a person claiming under the Will of a 
testator of whose murder he had been convicted. The Court passed 
over the legal representative of the murderer of his wife and granted 
administration to the estate of the intestate wife on the application 
of one of her next of kin, 


.~{1) 25 Beav. 605, referred to, Hall, In re, [1911] P. 15 Note. 
~T (a) [1915] 2 Ch. 173 at p. 176. See also Theobold on Wills, ath Ed. at p. 138, 
{3) [1892] 1 Q. B. 147. 
(4) [1830] 4 Bligh (N. S.) 194. 
(5) Vol. VII at pp. 109—110, 
(6) Cleaver’s case, supra. 
(7) [1911] p. 108 (114). 
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Sir Samuel Eyans, President of the Probate Divorce and Admira- 
lity Diyision of the Supreme Court-said; “Itis clear.that the law 
is, that no person can obtain or enforce any rights resulting to him 
from his own crime; neither can his representative, claiming under 
him, obtain or enforce any such rights. The human mind revolts 
at the yery idea that any other doctrine be possible in our system of 
ge a 

-That case was approved in Jn the Estate of Bernard Hall,. Hall 

v. Knight and Baxter (1), where the principle 
wedi a Y- as laid down by the House of Lords in 

Fauntleroy’s case (2) and elaborated in 
Cleaver’s case (3) was applied toa caseof manslaughter in similar 
facts: `“ A man shall not slay his benefactor and thereby take his 
bounty” were the terms in which Lord Justice Hamilton, stated 
the. rule (4). 

There a legatee Jean Baxter, who,had Leen convicted of the 
manslaughter of her testator, Julian Bernard Hall, was held to be 
tightly dismissed from an action in probate of the Will. 

Swinfen Eady L. J. said; “Jean Baxter has been convicted of 
manslaughter and been sentenced to penal servitude. The death of 
the testator directly resulted from the crime of Jean Baxter, and 

wha ies Genet the question which „arises in this appeal is, 

policy applies as much to <an she benefit by that crime? In my opinion 
ah I sag A the reasons given by the Lord Chancellor in 
rees of moral guilt of the Faustleroy’s case (2), and the reasons given 
ane by the Court of appeal in Ckaver’s case (3) 
completely govern us. It 1s against public policy that a person 
committing a crime should directly benefit in the way that it is 
claimed that Jean Baxter should benefit. ” 
‘No one, therefore, can be allowed to reap benefit by the death, 
the felonious slaying, of another; but in the artificial classification 
of crimes the felonious slaying may fall either within the definition 
of murder or of manslaughter. 5 


In Cleavers case (3) all three members of the appeal Court, Lord 
Esher M. R., Fry L. J, and Lopes L. J., laid down the doctrine iri 
terms as applicable to murder as to manslaughter. 


But by using terms wide enough to cover manslaughter H were 
not, in fact, speaking obiter. 


` 
ry 


wae re’ 


(1) [1914] P. 1. nes sist 
(2) [1830] 4 Bligh (N. S.) 194. (3) [189271 Q. B` 149.’ 5? 
(4) In the Estate of Hall, supra at p. 7. ae 
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(iii) “No distinction ean be drawn, ” observed Hamilton L. J. in 
in the Estate of Hall, Hally. Knight and Baxter (1) between the 
rule of public policy where the criminality consists in murder and 
the rule where the criminality consists in manslaughter why should 
the legatee be excluded from taking the bounty when she can be 
hanged, and not be excluded when he can only be sent to penal ser- 
yitude for life ? 

The distinction seems to me,ejther to rely unduly upon legal 
classification or else to enlarge what- I am ‘sure, would be very 
noxious—a sentimėntal speculation as to the motives and degrees of 
moral guilt of a person who has been’ justly penne and sent to 
prison. | “4 

In Zn #e Houghton, Houghton y. Houghton (2) which was nota 
case of a legatee murdering his own testator the decision was really 
rested on the ground. that the murderer. was insane. a 

(iv) I there was no mens rea public policy drops. Joyce J. said: 
i 1 can see no reason why he (i. e. the insane parricide), should not 
have taken any benefit under the Will of his father if tp deceased 
had left a Will,” 

(v) The rule. of public policy does not apply.to a case af 
excusable or justifiable homicide for the same reason, .. . 

:. The above noticed reported English decisions, with ‘the exception 
of Fauntleroy's case (3) and Jn re Houghton (2) have been in cases 
where.the murderer was the devisee or legatee- ade the Will of 
the murdered person. , 

..The American case of Riggs v. Pastries u): appears to be i in 

f harmony with the general trend of reported 

“het ee English decisions on the subject, There the 
facts, were these : one Francis B. Palmer gave 

certain legacies to his two daughters and the remairider of his estate 
to his grandson Elmér Palmer, with a gift over to the daughters in 
case’ Palmer should survivé ‘him and die unmdrried. Palmer 
murdered the testator by poisoning him-in order to prevent the 
tegtator.from revoking. those provisions which he had manifested 
some intention to do. The majority of the Judges in effect held “it 
is cotbpetent toa Court to -import into ʻa statute,- on: grounds of 
‘publi¢ policy, what the’plain and unvarnished words of thé enact- 
ment do not, in any way, cover’, In the result the devise and 


(1) [1914] P. ratp. 7. (2) [1915] 2 Ch. 173 at p. 176. 
(3) See Supra, i y 


(4) [1887] 115 N. Y. 506: 12 Am. St. R, 619. 
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a 


bequest to Palmer, the murderer of his own testator, was held as 
Theory according to TevOked; the theory’ being that asthe Will 


which the Court treats as speaks as froni the date of the death of the 


revoked all legacies and, 
bequests to the testator’s’ testator it must be presumed that the testator 


Wayan. would have revoked the legacy or bequest in 


favour of his murderer.* 
(vi) This theory or presumption cannot be applied, however; 
for example, if the Will in the murdeter’s 
me aé ps favour is made in the interval between the 
akah ang m = wound ane the death. “It can not be 
and death in favour of denied” observed Tascherean J. in Lundy 
ae Y y. Lundy (1) “thata Will by anyone in 
ew | favour of the person who killed him is 
good if made in the interval between the wound and the death. ” 


. . Apparently the same effect would follow from the republication 
or revival of the Will in that interval. (2) 

The rule of paas 
to How can any Court make any such presamp- 


policy does not app bA 
Wills made nor to Wills tion ‘if the testator with his eyes wide open 


revived or republished in 


the inte between does make a Will and give a legacy to his 
ound sag death, assailant after the wound (subsequently 
proving fatal). ` | 


_ (vii).The.doctrine of “ unworthiness (Jndigne, erbunwiirdig) " 
recognized in other systems of Jurisprudencé 


|e ge of based on the Civil Law, is unknown to the 
a rule of public policy is English Law (3). According to that doctrine, 


a ane to eae the donee who kills his testator is deemed 
land, ‘unworthy to take as a beneficiary on the 
ground that the deceased would presumably have revoked the 
bequest to his slayer or disinherited him (4). 

A free pardon by the Crown puts a man in the same position as 


Query—what is the to status as he was in before conviction. It 
ert of a ‘free pardon 

by the Crown on the dis- takes away the crime and puts him in the same 
ability of a murderer to 
benefit under the Will position as if it had not been committed (5). 


af ‘his victim, 
`o Query—whether the effect of a free pardon by.the Crown in 
favour of the legatee or devisee who murders his testator would be 


, 


f 


* See Halsbury’: z Laws of England Vol. 28 page 539. 
. (1) [1895] 24 Canada Supreme Court Reports 653. 
` (a) Halsbury's Laws of England, Vol. 28 pp. 575—577. © 
(3) Do P. 54 NGO). 
(4) See Lundy v. oe supra at p. 654. 
(5) Hay v. Tower Division Fustices (1890) 24 Q. B. D. 561. 
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toś sweep away the disability and so enable such legatee or devisees 
to take as a beneficiary under the Will of his victim. The point 
was raised in the pleadings in Ju re Houghton, Houghton v. 
Houghton (1) but was passed over by Joyce J. in his judgment. 

Iñ general, on grounds of public policy, a person whd is proved 
to be guilty of the murder or manslaughter of the testator or, it 
seems, to have caused the death of the testator by any act which is 
a felony or misdemeanour, cannot claim to take under the testator’s 
Will as against other persons claiming against the testator (2), 


(The end of section one). 
To be continued. 


(1) [1915] 2 Ch. 173 at p. 176. 
(2) See Halsbury’s Laws of England, Vol, 28 Para. 1068 pp. $39, 540. 


o 


REVIEW. 


Law and Practice of Life Assurance and Provident 
Insurance in Indla—by Taradas Dutt, M.A., B.Le ; published by 
M. C. Sarkar and Sons, Ltd., 15 College Square, Calcutta. 1933. 


So far as we are aware this is the first Indian text-book on the 
whole law of Life Insurance and Provident Insurance. With the 
rapid growth of Life Assurance and Provident societies in India 
such a work has for some time past been a real desideratum in 
this country. 

The learned author has dealt very fully and with great lucidity all 
questions connected with the subject, not only questions of 
immediate practical importance to the Insurance lawyer of the 
Insurance man but also with wider topics like the theory and 
doctrine of Life Insurance. In the main however the book isa 
practical hand book. The author has divided the book into thirteen 
chapters following the divisions generally found in English and 
American books on Insurance law and has divided the subject 
matter into appropriate heads. He has also provided conveniences 
in the shape of paragraph headings, side notes, index, and tables 
of cases and statutes etc, The text of the manyal is followed by 
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the texts of the Provident and Insurance Acts with very brief 
comments and also the Government Rules in extenso. In short 
the author has spared no pains to make the work an exhaustive 
vade mecum on Insurance Law and Practice. 


In the exposition of his themes he has not overburdened his 
text with notes of cases, but at the same time he has dealt with 
most leading cases in the text and has given ample references 
in the notes. The result is a book which the Insurance 
man will not find tiresome and the professional lawyer will find 
adequate. 


As we have indicated, the book is by no means a mere 
annotation or exposition of the Insurance Acts. Insurance law 
does not stand by itself, itis really a ‘branch of the law of ‘con- 
tract. Questions of contract law and also otber branches of law 
have bearings on questions to be dealt with in Insurance in so 
many ways that a real vade mecum of Insurance law must include 
a great deal of these allied topics. The author has therefore dealt 
fully with all such matters where they arise. 


We are sure the book will fulfil a useful function and will be 
welcomed both by the trade and by the legal profession. 





The Calcutta Law Tse 
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NOTES OF CASES. 


Land Acquisition Act (L of 1894)— Order apportioning compensation— 
Non-appealasle under Section 54—Appeal compelent under the 
Civil Procedure Code. 


Certain lands were acquired in Nasik anl there was an order 
in respect of the apportionment of compensation in a reference 
under Section 30 of the Land Acquisition Act. There was an 
appeal to the High Court against that order and it was contenled 
that under Section 54 of the Act no appeal lay against such an 
order. f 

Held (per: Baker and Rangnekar, JJ.) that the appeal lies 
against such an order under the Civil Procedure Code though mo 
appeal- 15 competent under Section 54 of the Land Acquisition Act, 
the order not being an award. 4 

Ram Chandra Ras v. Ram Chandra Rao (1), explained. 

Venkataredai v. Adinarayan Rao2), followed. 


` 


S R i 
(1) (1922) 24 Bom. L. R 963; L. R. 491 A 123,1 L. R qs Mad. 320, 
35 C. L. J. 545. 


(2) (1928) L L. R. 52 Mad 142. 


Co-operative Credit Societies Act (ZI of 1912), Section: 4, proviso (2)— 
Judgment against Soceity—Judgment debt satisfied by a member 
who stood surety— Liability of other members, how enforceable. 


D, a co-operative credit society failed to act up to an agree- 
ment entered into with M. In respect of the agreement two 
members of the Society S and P were sureties. M thereupon 
brought a suit against P and S and the liquidator representing the 
society and a decree was obtained against the three persons. In 
liquidation proceedings what’ was recovered by the liquidator was 
paid to M and the balance was paid by P as surety. P thereupon 
brought a suit against the co-surety S and some members. 


I L. R. 57 Bom 514 


z922. 
Syaa 
Ragbunathdas ^ 
Harjivandas 


v 
The District 
Supetintendent of 
Police, Nasik. 


I L R 57Bom. 319 


panone 


1932. 
“eye 


Shamis Rakhama 
atıl 
v 
Mahadev Sadashiv 
Patil. 
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Held (ger Patkar and Barlee, JJ.) that the co-surety was liable 
to pay half the amount but tbe liability of the members of a Co- 
operative Society though unlimited yet execution cannot be issued 
against them in respect of a judgment obtained against the society. 
The members can only be reached by process of winding up. 

_ Harihar Prasad vy. Bansi Missir, (1) referred to. 


S. R. 


(1) (1931) i. L,R 1r Pat. 174 


ed 


L. R. sy Bom. 329 Indian Penal Code, Section rrg—Abetment, nature of—-Section 153, 
an connotation of. 


1932. 
eat war m Hast A was convicted firstly under Section 153, and secondly under 
Tuan Sections 427 and 114 of the Indian Penal Code on the alleged 
taper: facts that he first provoked a riot and then abetted the commission 
n of mischief by a riotous crowd. by inciting it to commit this 
offence. There was an appeal to the High Court against the above 
conviction. 


Held (ger Murphy and Broomfield, JJ.) that Section 114 of the 
Indian Penal Code applies when a criminal first abets an offence 
and is subsequently present at its commission. Active abetment 
at the time of committing the offence is covered by Section rog 
and Section 114 refers to abetment previous to the actual commis- 
sion. 


Abhi Misser v. Lachmi Narain (1); Ram Ranjon Roy v. Empe- 
ror (2) and Barendra Kumar Ghose v. Emperor (3) referred to. 

Held further, that Section 153 involves some act of origination 
of a riot, by doing an illegal act infuriating to the feelings of those 
who ultimately come to riot. 

S R. 


(1) (1900) I. L. R. 27 Cale, 566. 
(a) (1914) I. L. R. 42 Cale. 422 at p. 426. 
(3) (1924) I. L. R. 52 Calc. 197 at p. 212. 
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REVIEWS. 


The Indian Stamp Law by Kanti Chunder Pal, M. A. 
Published by the Standard Law Book Society, 5 Hastings Street, 
Calcutta, 1933 ; price Rs. 4 


When this publication was placed in our hands for review we 
began to scrutinise it with unusual interest because we felt that 
it being the production of a gentleman outside the legal profes- 
sion, the lawyers might naturally entertain some prejudice against 
it, but ona careful examination of the book we are fully satisfied 
that there would be no occasion for any such misapprehension, 
inasmuch as the publication is decidedly much above the ordinary 
type of annotated editions of statute laws that we commonly come 
across inthe book world. The learned author isa man of great 
scholarship and vast erudition, and having held various respon- 
sible posts in the Registration Department of the Bengal Govern- 
ment fora considerable length of time, ke has come to acquire 
avery large amount of practical experience in matters relating 
to the stamp law and this must have, judging from his present 
achievements, enabled Lim fully to appreciate the inner scheme 
of the particular branch of the law to which he has set his hands. 
We would naturally prefer a book of this sort in which scholar- 
ship has been combined with practical experience to the produc- 
tions of raw juniois of the legal professions or the non-practising 
bachelors of law whose knowledge of matters legal scarcely extends 
beyond what they have picked up from a few students’ publica- 
tions or some of the Digests published from Madras. We have 
never made any secret of our disapproval of the cheap legal 
publications mechanically compiled from the indexes of decided 
cases, and in the pages of this journal we have very often recom- 
mended the scholarly productions of erudite and well-informed 
people like the present author. The Introduction to the book is 
really a masterly production and givesin a nutshell the whole 
genesis of the stamp law of this country. In his notes on the 
sections or the articles of the Act, the learned author has sufficiently 
indicated the implications of their wordings and has thereby 
facilitated the solutions of problems not covered by judicial 
precedents. The case-references in the book are fairly exhaustive 
except in respeę of the cases deliberately omitted in order to 
avoid the overcrowding or unnecessary multiplication of citations. 
The book contains the latest amendments including the Provin- 
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cial ones. Considerable skill and judicious exercise of discre- 
tion have been shown in marshalling the subject topics and in 
arranging and selecting the decided cases. The few important 
and relevant mattets collated in the several appendices attached 
to the book are no mean proof of-the learned author’s com- 
prehensive grasp over the whole range of his subject. In short, 


the reader will miss nothing in it which might take away from 


its utility as a book of constant 1eference on the subject in, 


„question. 


1 


Constitutional Law of England, Colonies, Dominions and 
India by S. A. Desai, 1932. 


This small book 1s evidently meant for the use of the Univer- 
sity students and on the whole is a faily good one, in so far 
as it goes, but we are afraid it has been too much abridged to be 
of any real assistance to those for whom it has been intended. 


“It would have been better if the learned author could see his 


way to elaborate his notes a little furthe: instead of recording 
them in merely skeleton forms. For instance, in dealing with 
the question of Habeas Corpus in India, it should have been 
mentioned what fiindamentil rights the Rule vindicates, what 
useful purpose it has served, how it has been worked in certain 
notable trials, on what principles and-for what reasons its opera- 
tion has been restricted by the State Prisoners’ Acts and the 
Bengal Criminal Law Amendment Act and so forth. Similarly, 
ın relation to the question of the mzht of Public Meeting, the 
students should have been given the genesis of the law and should 
have been told how the law on the matter has been gradually 
evolved by the judicial pronouncements or the statute law, and 
how,the law now stands in this country, why and for what rea- 
sons it does so, and what its present implicitions are. However, 
we are glad to find that the learned author has dealt with many 
phases of the constitutional questions of this country. We wish 
him success in his maiden venture. 


The Calcutta Law Journal 
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NOTES OF CASES. 


Lncome-Tax Act, Sections 3 and ro(2) (iii) and explanation— Fund 
registered under the Indian Companies Act with capital raised by 
periodical subscriptions—Nature of—Guaranteed intzsest paid to 
subscribers —If assessable. 

A fund incorporated as a limited company under the Indian Com- 
panies Act (VI cf 1882) had its capital from the monthly contribu- 
tion of different classes of subscribers, who after a certain period were 
paid some amount in excess of what they had contributed and 
these excess payments were called “guaranteed interests.” The 
rules also provided for the receipt of current and fixed deposits 
from and. also for grant of loans to subscribers, non-subscribers and 
registered Co-operative Societies. In the year of account, however, 
all transactions were with its own members. 

The sum paid as ‘ guaranteed interest’ was claimed to be 
deducted from the total income of the year. 

Held (fer Owen Beasley, C.J., Ramesam, Sundaram Chetti, 
Pakenham Walsh and Burn, JJ.) that the guaranteed interest 
was interest on capital borrowed for the purpose of the business 
and was not in any way dependent on the earning of projects and 
the fund was entitled to claim deduction in respect of the said 
interest under Section 1o0(2) (iit) of the Income Tax Act. 

Held further, that the fund was nota company but a Mutual 
Benefit Society as contemplated in Section ro(2) (IIL) explanation, 
S R 2 


Code of Civil Procedure, Order XXXII, rule 7—Applicability to 
execution proceedings. 

The question which arose in this appeal was whether the provi- 
sions as regards compromise by next friend or guardian in respect 
of a suit was applicable to execution proceedings as well and the 
matter was ultimately disposed of by a full Bench. 

Held (fer Ramesam, Ananta Krishna Ayyar and Cornish, JJ.) 
that Order XXXII, rule 7 applies to execution proceedings. 

S. Re 





IL. R 56 Mad. 415 





1922. 

~~ 
The Commissioner of 
Income Tax, Madias 


v. 
Madura Hindu Per- 
manent Fund Ltd. 


1. L. R. 56 Mad. 440. 
1633. 
<o 
Muthalakkammal 
v 
Narappa Reddiar. 
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I, L. R. 56 Mad 
433 F. B. 


1932. 
aa 


Venkata Challam 
Pillai 


+ ove 
Sethuram Rao, 


I. L. R. 56 Mad. 453 


1932. 
EMA, 


K. G. Ethirajulu 
Chettiar 


Va 
Tbe Official Receiver 
~ East Tanjore, 
Negapatam. 
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Sale by a guardian of a minsr—Stipulation to reconvey if vindee 
desired to sell—Nature of the contract—Specific performance, tf 
enforceable. 


A as the guardian of B sold to C some land under a registered 
sale deed with the stipulation that in case of C selling it im future 
he should reconvey the site to B for the original price. In violation 
of this C sold the site to D. Thereupon B brought a suit for 
specific performance. 

Held by the Full Bench (ger Jackson, Sundaram Chetti ad 
Mockett, JJ) that it was not merely a standing offr but a completed 
contract, and that the contract was unenforceable by either party 
for want of mutuality as B was a minor when the contract was 
made. 


S R 


Decree creating charge on immovable property—Exeiution application 
Jor sale of—Adjudication of judgment debtor as insoivent—Interim 
receiver's right to apply for stay— Property in such a case, if falls 
within Section 52, Provincial Insolvency At—Order disposing 
of Receivers application, if appzalable. 

One C filed ta suit for recovery of a certain sum of money 
from B. It was compromised and B agreed to pay a fixed amount 
which would constitute a charge on some immovable property, 
which was to be sold in default of payment. A decree was passed 
in terms of the above compromise. Theresfter B was adjudicated 
insolvent and D was appointed interim receiver in the insolvency. 
C filed an execution petition for the sale of the property and D 
was impleaded therein. D therupon applied under Section 52 of 
Provincial Insolvency Act for stopping the sale. 

Held (ger Venkatasubba Rao and Reilly, JJ.) that the property 
in question cannot be regarded as property in the possession of the 
Court within the meaning of Section 52, Provincial Insolvency Act. 

Held further, that no appeal lies from an order passed on such 
an application made by the Receiver, as it does not come within 
Section 47 nor is it a decree. | 


S R 


The Calcutta Law Journal.. 











VoL. van. | CALCUTTA, AUGUST 16TE, 1933. | No. 4. 











THE EFFECT OF MURDER ON THE RIGHT OF THE 
MURDERER TO TAKE ANY BENEFIT IN THE 
ESTATE OF THE MURDERED PERSON UNDER 
THE ENGLISH LAW 


(By.Mr. N. MUKERJI, M.A.,B.L. BarRISTER-AT-LAW.) 


Section II—The incapacity of a party to a murder to take, by 
way of heirship under the Statutes of descents and distributions, 
a distributive share in the estate of the murdered person under 
an intestacy. 

Owing to the general habit of will-making among Englishmen 
no case exactly touching this point has yet 
arisen in England, the reported decisions 
there have been in cases where the murderer 
was a devisee or legatee under the will of the -murdered person. 
Whether the murderer can benefit under the Statute of Dis- 
tributions if the murdered person’ dies intestate, has not yet been ` 
determined there. But it seems clear that if it is contrary to | 

public policy that the murderer can benefit 
The rule of public policy under the will of his victim it is equally ’ 
equally SA tHe opposed to public policy that he can take a 
share in his victim’s estate: as statutory heir 
or next of kin merely because his victim has died” intestate. 

In re Houghton, Houghton v. Houghton (1) (where one John 
Frederick Houghton, whilst insane, had 
murdered his father William Houghton and 

his brother Jasper Arthur Houghton, was tried and convicted on 
an indictment for the murder of the brother but was found insane 
when he committed the act, and was ordered to be detained as a 
. criminal lunatic), the rule of public policy’ was held to be inappli- 
cable, Joyce’J. said. “If he (the criminal lunatic) had been found 
guilty of the act he would not have been found guilty of any 


No direct English autho- 
nity on the point. 


In re Houghton 


(1) [1615] 2 Ch. 173 (178). 
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offence. In other words, having regard to the decision in Festead 
v. Rex (1 h the defendant John Frederick Houghton, if actually 
tried, would ‘have been acquitted of any criminal offence, even if 
found guilty.of the act of killing his father. Consequently I see 
no reason why he should not have taken any benefit under the 
will of his father if the- deceased had left a will, There is still 
less reason,’ if possible, why he should not take his proper share 
under the intestacy of his father, the distribution of whose property 
is regulated by the positive provisions of the statute law.” 

` The portion in ifavcs implies as if the.Statute law forbade the 
consideration of any disqualification as against the murderer, 
whether found insane or not, and must be regarded as obiter dictum, 
for that observation was not necessary for the purpose of the deci- 
sion which was really rested onthe ground that the murderer was 
insane. That differentiates this case and takes it out of the opera- 
tion of the general principle acz) rding to which it is against public 
policy that a person who is guilty of feloniously killing another 
person can take. any benefit in that other person’s- estate. The 
case has, therefore, nothing to do with the-question as to ‘whether 
the murderer can take as statutory heir or next of kin under the 
“Statutes of Descents and Distributions if the murdered person dies 
‘intestate’. The point has not been decided in England, but it has 
been in Pennsylvania in Jn re Carpenters 
estate, (2) where & majority of the Judges of 
the Supreme Court held that a son who had murdered his father 
for the purpose of securing the latter’s estate took the estate as heir 
“under the Statutes of Descents and Distributions. They, however, 
expressed themselves as having reluctantly felt bound to arrive at 
their decision lest they would be importing into the Statutes they 
“had to deal with “exceptions which it was beyond the legitimate 
bounds of judicial interpretation to introduce, ” 


In re Carpenter’s estate. 


. Joyce J. in Je re Houghton, (3) incidentally considered the ques- 
tion whether the murderer is debarred from taking the share in the 
estate of the murdered person which descends to him under the 

“general rules applicable to an intestacy, as opposed to the case where 
he benefits under the deceased’s Will. He said: “It has not been 
determined or judicially considered in this country (England) 
whether the murderer . can take a distributive share under the ; 
intestacy of his victim. “In America there have been conflicting 

(1)-[1914] A. C. s34 

(2) [1895] 50 Am. St. Rep. 765 

(3) [1915] 3 Ch. 173 (177) 
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decisions on the point (1). In the case of Carpenter’s estate (a), the 
Judge is represented as having said this: “The intestate Jaw in 
the plainest words designates the persons who shall succeed to the. 
estates of deceased intestates. It is impossible for the. Courts to. 


designate any different persons, to take such estates without Titing: 
the law. t ', N 


“If the law says, if fete is a son he shall take thé lee how’ can 
we say that, although there is a son he shall not take the estate but, 


@ The American cases on this subject have indeed been conflicting. ‘In 
Riggs v. Palmer (1883) 115 Ny, 506 = 12 Am. St. R. 117 (where the murderer, ,~ 
Elmer Palmer was a legatee under the’ Will of- his grandfather, ‘the “murdered: 
testator) a majority of Judges held it was competent to a Court to readand 
construe a statute, subject (0 the paramount rule of public policy, however 
imperative the language ot the statute may ‘appear to'be In the result the 
murderer was‘held to have forteited his legacy.by reason of his crime. * 

Riggs v Palmer was followed by Schsllenberger v. Ransome (1891) 31 Neb. 
61=21 Am St. R 695—696. The`facts in Schellenberger’s case were these: 
a female child of - -tender years was entitled toa certain 'estate in fee simple, 
subject to her father’s life-estate. The father who, had the child died a natural 
death at the time she was murdered, would have been her heir killed her in order, 
that the fee simple might then and there, vest in him as such heir. The Supreme 
Court of Nebraska held on the analogy of Riggs v. Palmer, that the transferees | 
from the murderer acquired no interest in the estate which had been owned by” 
the deceased child as the transferor himself had nothing to convey since no one 
could take by inheritance the estate of a person whom he murders for the pur- 
pose of removing the lite estate standing between him and that estate , On review, 
however, this view was abandoned , and the transferees were held entitled to the 

“estate of the murdered child notwithstanding it was found that they had taken 
with the knowledge that the hansferor was the murderer. 

In In the case of Carpenter's estate (where a son murdered his own father), 
decided in 1895, (so Am. St. R. 765) it was held itis not competent to a Court 
to take away the statutory right to succeed as the heir or next of kin even where 
the intestate is murdered by-:such heir or next of kin. Ya a 

Lord Halsbury in his Laws of England, Vol, II pp. 1 ef seg, summarises «ithe 
American decisions on the subject as follows: “It appears from certain Ame- 
rican decisions that there is no simular restriction on the capacity to take on the 
death of another person as the right to take is conferred by ‘staints without 
qualification such as the right of (1) one of the next of Kin under the Descent 
and Distribution, who may take even where the intestate is murdered by him., 
[Re Carpenter's estate (2; and Re Fohnson’s, estate (1905) 29 Pennsylvania 
Sup. Ct. R» 255 (wife murderer)} ; or (2) such as a statutory rigit to take as keir 
[Schellenberger v Ransom (supra)]; of (3) a “Fight | to dower [Omens v. Owens 
(1888) 100,North Carolina Rep 242)1; but there may be a restriction’ in other 
cases of common law rights, [Box v. Lanier (1904) 79 South Western Reporter 
1042) (husband not entitled to take murdered wife’s choses in action), of rds ‘the’ 
estate of Crippen, supra. : ‘ 


ee 


(a) [1895] so Am. St. Rep 765. 4 i is 


Ñ 
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-remote relations shall take who have no right to take if there is 
ason? From what source is it possible to derive such a power in 
the Court? The logical foundation of this argument (o/s. that the 
_ son who murders his own father has forfeited all right to his father’s 
estate), is and must be that it is a punishment for the soms wrongful 
act. But the law must fix punishments ; the Courts cah only enforce 
them. In this state (Pennsylvania) no such punishment as this 
‘thas been ‘ fixed by? any law, and, therefore, the Courts cannot 
impose it, How can there be public policy leading to one conclu- 
sion, when there is a positive statute. directing a precisely opposite 
conclusion? The Intestate law casts the estate upon certain desig- 
‘nated persons, and this is absolute and peremptory, and the estate 
cannot be deviated from these persons and given to other persons 
without violating the statute.’ There can be no public policy which 
contravenes the positive language of a Statute.” “ This seems to 
me” says Joyce J., “ very cogent reasoning on this subject ”; but 
if the view taken by Lord Justice Fry in Cavers case (1) is sdopied 
there is an answer to this argument. He sthere says that this 
The reasoning in the principle of public policy must be so far 
case of Carpenters regarded inthe construction of the Acts of 
Tad ime by Fey Li Parliament that “ general words, which might 
—See also Riggs v. include cases obnoxious to this principle, must 
Talmar: be read and construed subject to it,” The 
American case Riggs v. Palmer (2), cited above, lays down the law 
in similar terms. There the majority of Judges held “ i# ts competent 
to a Court to import into a Statute, on grounds of public policy, what 
the plain and unvarnished words of the enactment do not, in any way, 
cover,” 

In Kenchava v. Girimallappa Channappa Ta Lord Phillimore, 
in delivering the judgment of the Judicial ` 
h Committee of the Privy Council, furnishes a 

similar answer to the observations of Joyce J. in Jn re Houghton (2), 

He says: “ The English law on this subject is based upon principle 

and is well settled.» It is true that the reported decisions have been 
. in cases where the murderer was a devisee or legatee under the 
“ will of the murdered person, and that Joyce J. in In re Houghton 
(4), thought it a matter for consideration whether the same rule 
“would apply in the tase of, an intestacy, and cited a decision of a 
à 


Kenchaza v. Girimallappa 


(1) [1892] 1 Q. B. 147(156). 

_(a) [1889] 12 Am. St, R. 117. 

(3) [1924] L. R. 51I, A. 368 (373) ; oo L. J 447 (450). 
(4) [1915] 2 Ch. 173: ° 
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Court in the U, S. A.*, by which it was held the provisions of the 
Statute of Distributions were paramount and forbade the consi- 
deration of any disqualification. But the actual decision of Joyce J. 

was rested upon another ground and a quite satisfactory ono” (vis. 

insanity of the murderer rendering the rule of public policy inappli- 
cable), “and their Lordships are unable to follow the reasoning of 
the learned American Judge. Statutes regulating heirship or descent 
Statutes of Descent and 97 giving force to Wills and to the devises con- 
ag inate aé ae tained in Wills should be read as not intended 
affect paramount ques- fo affect paramount questions of public policy 
tions of public policy or 

well settled principles of 97 . depart ee well- a principles of 
Jurisprudence. - jurisprudence.” 

If the murderer is disqualified from taking under the Statute of 
The murderer isto be Distributions, ‘his proper share in the estate of 
regarded as not ex'st ing the murdered person in the- case of an 
a e oo intestacy, the.next question arises, whether 
ing the stock for a fresh the murderer. should, be regarded as (a) not 
line ot descent 

existing in law, when’ the succession opened, 
and as (b) not forming the stock fora ffesh line of descent; or 
whether he should be regarded merely asa person deceased who 
formed the stock for a fresh line of descent. 

The first part of the proposition is a correct statement of the law 
as laid down by Lord Phillimore on, the „subject in. Kenchava's 
case (1). The disqualification of the’ murderer is not only personal 
to the murderer himself but extends even to his heirs—the channel 
through which the right to succeed would ‘have flowed on to them 


is dammed up. | BS 


“The murderer was not to be regarded”, observed Lord. 


Phillimore in Kenchava’s cas? (1), “as the stock for a fresh line ‘of 
descent but aS non-existing when the succession opened. ” : 

In this view of the law as laid down by Lord Phillimore the as- 
sumption in Jn the estate of Cunigunda Crippen (2) that if a husband 
murders his wife: he forfeits his common law marital right in her 
property, is well-founded. He is, for the purpose of inheritance to 
such property, to be treated as if he didnot, in law, exist when the 
succession opened, or, (which comes to the same thing), as if he had 
predeceased his wife. The American case of Box v. Lanier (3), 
appears to proceed on the same principle.» »- 


* i.e. In re F. Carpenter's estate—See Supra -< 

(1) [1924] L. R. 51 I. A. 368. + 5 t 

(2) [1911] P. 108. 

(3) [1904] 79 South Western Reporter, 1042 (Tennessee) . 
x P 


Y 


ka 
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Similarly ifa remainderman murders a prior tenant for ‘life he 
forfeits his remainder. “The rule of public policy”, said Lord 
Justice Fry ‘in Cleaver v. Mutual Reserve Fund Life Association (1), 
“ equally applies to the case of a cestui que trust asserting a right as 
such by reason of the murder of the prior tenant for life, or of the 
‘assured in a policy. ” 

The artificial distinction between /ega/, and equitable estates is 
, part of the English law, and fhe next question arises,— 15 the murderer 

` disqualified wholly as to bath legal and equitable estates, or only as to 
the beneficial interest in the estate of the murdered person ? 

The murderer not existing in the eye of law when the succession 
opened, no distinction should. be drawn between the miurderer’s 
legal and beneficial interests in the estate of the murdered intestate. 
If any such distinction were sought to be drawn then the 
answer would be—fhe disqualification extends to the legal as well as 
beneficial interest. 

A comparis:n may here, be instituted between a disqualified 
person under Hindu law: and a disqualified murderer under the law 
of England. . 

The disqualification of the Saas as, to succession is absolute 
but limited only to his right to succeed to a distributive share in 
the estate of the murdered intestate. “ The rule of public policy 

7 should be applied, : said Fry L. J. in Cleaver’s case (supa) “so as 
" tó exclude the criminal and all claiming through him but not so as 


`» to exclude alternative | ‘or independent rights. ” 


, The class of disqidlified ` persons under Hindu law stand however 
on a different footing—¢he disqualification is general and absolute jor 
all purposes of inheritance or succession. If, for instance, the husband 


1" is disqualified he becomes incompetent to inherit in every capacity, 


Ss as son, father, brother and soon. No doubt in certain 
- particular cases partial disqualification is recognized by Hindu law. 
“For instance, 2 widow, unchaste at the death of her husband, can- 


» not inherit to her husband, though she can inherit to her father as 


daughter or to her brother as Sister this partial disqualification in the 
. case of an unchaste widow is one of modern growth and is, there- 
7 fore, exceptional. The disqualification of a person disqualified 
‘under the Hindu law is only personal to him and does not extend to 
his heirs if ‘free from, all’ disqualifying defects and in actual or - 


constructive existence when the succession opens (2). 


_* By the English law on. the other hand the heirs of the murderer 


(1) [1892] 1 Q. B. 147 (156). ee 
(2) Ganga v. Chandrabhagabai [1907] I. L, R, 32 Bom. 275 at P kah 
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cannot inherit to the murdered person: bécause the murderer was ` : 
tbe channel through which the right of succession, not to the mur- 
derer’s estate but to the estate of the murdered person, went to 
them, and when the channel. becomes tainted or obstructed the right 

to succeed ceasss to flow on to them. 

To conclude this section : a person who is proved to be guilty of | 
the murder or manslaughter of another person or (semble) to have 4 
caused the death of that other person by any act amounting to a 
felony or misdemeanour cannot claim to take as statutory heir or 
next of kin a distributive share in the estate of the deceased person 
under an intestacy. Doe ni 

. an 
(To be continued. ) 


. 


. 
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NOTES OF CASES. 


Privy Council appeal— Declared admitted—Parties entering into 1.L.R. 57 Bom. 369 
compromise—: Whether High Court, can give effect to, 


whe 1933. 
After tbe disposal of a first appeal in which G' was a- party, G ( 7: #Giariirao “Narasingrao 
- applied for’ leave to appeal to His Majesty in- Cotincil and a, certi- “vs Desai 


ficate was accordingly granted. He also- put in the security and Rach Chandra. 
other necessary costs and the appeal was- declared admitted., = 
Meanwhile, however, the parties entered into +a compromise: arid se 
G thereupon applied that this might be,given effect to. | , + £ | 
Held (ger Murphy and Nanavati, JJ.) that where ‘after a final 
‘Order for the admission of an appeal to His Majesty in Council is 
made by the High Court a compromise is entered intd-between the 


parties, the High Court has no power to supersede its first decree 
even by consent. 


i~n r 


9 
S. Re : , ; | 
PN i 
Criminal Procedure Codz, Section 253—Order of discharge on evidence ` R e < 
by Magistrate—When can be wana in revision—Scope of LLR. 57 Bom. 430 
Sections 209 and 253. ; 1932. 


Five persons were placed on trial before ‘a Magistrate under Parasharam Bhika 
various sections of the Indian Penal Code of which accused Nos. 4 Sinperar, 
and 5 were charged’ under Sections 395," 342 and 220 read with ae 
114, The Magistrate. on a consideration of the evidence discharged 
the above two under Section 253, Criminal Procedure Code. 

The complainant moved the Sessions Judge against the order of 


24 


I. L. R. 57 Bom. 453 


1933. 
ua 


Vishwanath Raghu- 
nath Kale 


“oy, 
Mahadeo Rajaram: 
Saraf 


a 
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discharge, who set aside the said order and directed commitment 
to the Court of Sessions. The two accused then applied in revi- 
sion, 

Held (ger Murphy and Broomfield, JJ.) that’ the order of dis- 
charge by a Magistrate on a consideration of the evidence could 
not be set aside unless it was unreasonable and perverse and not 


“ otherwise even when the revising Court did not agree with it. 


Emperor v. Rawji Hari (1), In re Bai Parvati (2), Emperor 
v. Bai Mahalaxmi (3), ‘In re’ ‘Narainah Venkatah (4) and Queen 
Empress v. Chotu (5), referred to. 

Held further that ‘the Magistrate has no wider discretion to 
appreciate evidence tinder Section 2:3 than under Section 209. 
S. R 


a 

(1) (1907) 9 Bom. LR 225. 

(2) (igto) 1. L R. 33 Bom. 163 
t3) (1915) 17 Bom L. R. gto. 
(4) (1917) 19 Bom. L. R. 350. > 
(5) (1886) I. L. R. 9 All. 52 F. B. 


tor k . 
Indian Limitation Act, Section 20; Schedule I, Article 73—Suit 
on promissory note—Part payment made but no acknowledgement 
within prescribed period—Li mitation, if saved. 

There was a promissory note executed by M in favour of V 
dated May 29,1925. There were three part payments on different 
dates all within three years from the date of the note. There was 
a fourth payment on June 2, 1928 andon that date an acknow- 
ledgment was signed by M admitting all payments including the 
last one. A suit was brought by Von the note on June 4, 1931 
and admittedly June 2 and 3 were holidays. ` 

Held (ger John Beaumont, C. J. and Baker, 7.) that the suit 
was within.timé-as under Section 20 of the Limitation Act” the 


‘part payment of the principal, when made within the prescribed 


period and not also the acknowledgment, will extend the period of 
limitation. l 

Venkatasubhu v. Appusundram, (1) relied on. 
S. R i 


(1) (1893) I. L.R. 17 Mad. 92, 


vatana 
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REVIEWS. 


Bail & Recognizance in Criminal cases by B. K. Basu, 
B. L, Published by the author, 1932. i 


This small teatise is intended as a commentary on the law of 
bailas contained in the Criminal Procedure Code and certain 
other cognate statutes with an exhaustive collection of the case- 
law on the subject. The method of breaking up tbe Code into 
a number of topics and dealing with them separately has our 
heartiest approval ingsmuch as it facilitates fuller research of, and 
‘specialisation in, particular subjects without necessitating the hand- 
ling of unmansgeably bulky volumes. We have very closely 
cxamined many parts of the book and are glad to be able to say 
that it fully satisies the requirements of a successful commentary. 
The learned author has approached his subject with considerable 
skill and intelligent appreciation of the legal principles. His 
notes are accurate and assortment of the case-law scientific. He 
has all throughcut endeavoured to biing out the essential principles 
of legal propositions to the fore front of his book and whenever he 
has found any judicial pronouncement to militate against the basic 
principles of law, he has come forward with his comments. One 
notable feature of the book is the analytical statement of the points 
involved in each subject with an exhaustive enumeration of the. 
decide] cases Learing on them, divided into groups according to 
the Courts which pronounced them. This method has this definite | 
advantige thata lawyer knows at-a glance what particular autho- 
tities he will have to look into. The short notes on the reported 
cas28 have been so nicely prepared and "arranged that the whole 
rass presents an extremely easy and pleasant reading with an 
unfolding of the whole law on a. purely evolutionary line. The 
get-up of the book is fairly well, and nay, even far better than what 
can reasonably be expected of a production from an outlying 
mafusil town, 
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The Code of Civil Procedure, 1998, with Explanatory notes 
and comments by Nariman Merwanji Bhagalin, B. A, LL. B., 
Attorney-at-law ; published by Messrs. Shri Samarth Book Dépot, 
Book-sellers & Publishers, Bombay ; 1933. 


This small volume, primarily intendel for tne use of the law- 
students, is the second edition of the book entituled as above. We 
have been told in its preface that its first edition was very rapidly 
sold out. It isa common belief with many that the demand for 
a book isa sure proof of its merit and utility ; but we regret to 
‘say that we cannot share this belief, inasmuch as we often find 
that nowadays very inferior publications run through editions after 
editions in quick succession, whereas very ably written works pass 
away out of the maket almost unnoticed. There are quite a 
hundred other factors than pure usefulness or merit that go to 
ensure success for a book. So, we thought it necesary to eximine the 
book itself rather than depend on a mere report of its rapid sale, and 
we are satisfied, that, in this particular instance at least, its usefulness 
and mejit have in no small degree contributed to its success and 
popularity. Tne whole subject has been presented to the students in 
an attractive and intelligent form, so far asthe question of arrangement 
of the sections is concerned, without introducing any alterations in 
the language. of the text. The relative importance of the different 
provisions has been indicated by means of typographical devices. 
Explanatory notes have been appended to the more important 
sections to make their meaning cl2ar, and in order to show how 
the provisions of the Code have been cunstrued and applied in 
the decision of cases arising in the Courts of law, short notes of 
the leading cases have been given in appropriate places. The 
book on the whole isa good production, but its utility would have 
been still greater if the learned author had paid a little more at- 
tention to-the elaboration of the more important provisions of the 
Code, because at places we find it difficult to gather the meaning 
of the extemely brief statements cf law. For an instance, we can 
refer to his notes at the bottom-of p. 48 of his book. We feel 
that it would not be very easy for the students to grasp the-exact 
significance of what has been said there. It-is in respect of such 
matters that greater elaboration. is necessary, and we hope that the 
learned author will see to it in his next edition. 


The Calcutta Law Journal. 
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FORM AND FORUM OF DIVORCE AND REPUDIATION 
CAUSES OF MAHOMEDAN WIVES. 


(By Mr. A. C. Ghose, M.A , B.L, Advocate.) 


Under the provisions of the Mahomedan law, a wife can claim 
divorce under certain specified - circumstances, for example, when 
her husband charges her with adultery or denies the paternity of 
her child or when the husband is impotent and unable to consum- 
mate the marriage. We, however, for the present, do not take 
into consideration the controversial question whether legal cruelty 
or conjugal infidelity on the part of the husband or his inability 
to maintain, or his deserting, the wife are good grounds for 
dissolution of the marriage at the instance of the latter. There 
is also another provision in Mahomedan law to the effect that when 
a Mahomedan minor girl is contracted in marriage by a guardian 
-other than the father or grandfather, she can, on attaining her 
-puberty, repudiate the marriage forced on her while under tutelage. 
It appears from the original texts of Islamic jurisprudence that in 
both the above cases, the wife could secure her emancipation 
from the disadvantageous marital thraldom only with the help of 
.the Kast. This part of the personal law of the Muslims has been 
kept in tact by means of a number of enactments (to some of 
which we shall hereafter refer) passed either by the Imperial Parlia- 
‘ment or the local Legislatures, subject to this ‘limitation that there 
is no express indication anywhere in any of these statutes as to 
who is to exercise the function of the old Kasi since the abolition 
of his office as a judicial functionary by Act XI of 1864 or as to 
how, or by following what exact procedure, the wife is now to 
-invoke the authority which, if at all, has replaced the antiquated 
Kasi. In this state of things it is quite natural that the question 
of form and forum of the wife’s proceedings for emancipating her- 
- self from the matrimonial bondage has of late come to be debated 
at the Bar and canvassed in the Press with considerable zeal, but 
«the legal literature that has up till now grown over the matter does 
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not point to any definite conclusion in any direction with the con- 
sequence that still considerable research work remains to be done 
in order to achieve a satisfactory result, unless in the - meantime 
the Legislature with its usual benignity intervenes to end all the 
troubles of the inquisitive members of the legal profession. 
One great difficulty attending an investigation of any question 
of Mabomedan Law is that no reliable detailed history of the 
administration of this law in the country of its origin is now availa- 
ble and the little information that is still available about it is 
“locked up for the most part ina very difficult language, Arabic,” 
which few people in India can read and fewer still can understand. 
Besides, we do not get much enlightenment about this somewhat 
uncertain law from any historical account cf its administration in 
this country during the times of Mahomedan rule. All our know- 
ledge about it has been built up out of a few Persian translations, 
ofthe Koran and some of its commentaries by the Arabic Juris- 
consuls. Inthe reign of Emperor Aurangazeb, a complete collec- 
tion of the doctrines of Mahomedan Law, so far as they could be 
collected from the Arabic text-books or their Indian translations, 
was made in the form of what we calla Digest and this Digest is 
extant even to this day and goes by the name of Fafwa-Alamgiri. 
From a reference to these Persian translations of the old Arabic 
texts and the Fatwa-Alamgiri or their English renderings that have 
been handed down to us, it will appear that they were mostly con- 
_ cerned with what we commonly call substantive law in contradistinc- 
tion to adjective or judicial administrative law and the result of 
this is that we are very much in the daik as to what exact procedure 
used to be adopted for dispensation of justice in the old Arabian 
Courts or in the Indian Courts of the times of our Moslem rulers, 
It.is no doubt true that at this distance of time we do not much 
. suffer because of our ignorance of the old Islamic procedural or 
administrative law, inasmuch as the old rules regarding them, 
whatever they were, now stand superseded by the adjective laws 
of the British Indian Courts. But if we had possessed a -fair 
knowledge of the old procedural laws we could have easily ascer- 
tained whether the Moslem jurists at all appreciated the necessity 
of framing rules of pleadings, forming tribunals of different grades 
or ofadjusting the fiscal questions for the maintenance of the law 
officers with reference to the nature and values of the causes tried 
by them. A glimpse into all these things is necessary to .inter- 
pret many of the old terms in the light of modern conceptions, 
.and the absence of a fair knowledge of them has been res- 


i 
Voi, LVIII.] : DIVORCE CAUSES OF MAHOMEDAN WIVES. ` 29A 


ponsible for many a blunder on the part of our mòdern. text- 
writers. For. example, formerly judicial .assistance was. sought 
mostly, in, the form of complaints, and the old. Arabic.. or 
Persian word for a-complaint has,in some places, been rendered . 
in modern text-books as an application, and not ‘as‘a plaint, in . 
oblivion of. the great distinction that now prevails between these , 
two modern terms, and in consequence of it, controversies „often. 
arise as to the form of the order that has to be made ina. wife’s: 
divorce or repudiation cause, its appealability, the venue of Courts. 
and the amount of Court-fees necessary for it. If we had full 
knowledge of the old Administrative systems, we might have easily 
averted all. such’ difficult and troublesome questions by suitably 
rendering the old terms in modern phraseologies. The history of 
judicial administration during the Moslem rule also is a gigantic 
blank, as Scrafton has rightly complained in his Fifth I etter on the 
Government of Hindusthan (published in 1763), and throws no light 
on:the matter under discussion. In this state of kelplessness we 
have entirely to fall’ back upon. the statutory provisions made since 
the assumption of the sovereignity of this country by our British 
masters. The true sovereign power of our present rulers .really 
dates from the year 1765, in which the Dewany authority (which 
term means the authority to collect revenue) over the three- 
provinces of Bengal, Behar and Onissa was conferred by the Moghul 
Emperor, Shah Alam, on the East India Company in exchange for 
the territorries (the District of Kora and Allahabad) won by the 
Company, the previous year, in the battle of Buxar from the Nawab 
of Oudh. ` The East India Company had, no doubt, quasi-legis- 
lative powers under about half a dozen Charters obtained from 
England between the years 1601 and 1753, but weare not concerned: 
with.them or the enactments passed thereunder, because most of 
them were concerned only with the regulation of rights and conduct: 
“ofthe Company’s own servants or the natives who placed: them- 
selves under their protection, through the instrumentality of the 
Mayors Court presided over by a number of semi-amateur judges 
alike innocent of English and native laws, So for an investigation 
of the points under discussion we can safely take-the year 1765 as 
our starting point. For the next six or seven years following the 
assumption of the Dewany, we do not find any notable activity on 
the partrof the Company’s servants for stabilising the administration 
of.justice in the country excepting the appointment of a’number of 
Supervisors over the native judicial officers and the exchange of a 
certain amount of correspondence with the Directors at. Home 
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reporting local conditions and soliciting instructions. These 
Supervisors made rules for the native officers of justice and that 
was virtually all the law-making or legislation for the period, and 
from the correspondence with the Home authorities as chronicled 
in Harrington’s Analysis and Colebrooke’s supplement, we find that 
(i) the native officers went on with judicial administration as “before 
without much interference from the Supervisors, (2) that’ upstarts 
who could enforce obedience to their orders assumed the duty of 
deciding cases in the remoter parts of the country, (3) that law more 
or less was a matter of personal whims and common sense with the 
law officers, (4) that every decision was a corrupt bargain with the 
highest bidder. So, we can safely skip over this period as well, till 
we come to the year 1772, in which, under the orders of the Court 
of Directors at Home, a Committee of Circuit was appointed here. 
consisting of the Governor-General (Warren Hastings) and four 
members of the Council. This Committee proposed a plan, generally’ 
known as the Plan of Warren Hastings, for the administration of 
justice in the country; it was subsequently adopted by the-Govern-’ 
ment and passed into law, and has since been called the Regulation 
of 1772 or the First British Indian Code. Under this Plan, Mafusil 
Dewany Adalauts, that is, the District Courts of Civil Justice, under 
the superintendence of the Collectors of Revenue (virtually the 
new forms of the old Supervisors), were established in the several 
districts and a superior Court of justice, called Dewany Suddér 
Adalaut, was established at the seat of Government. Of course, we 
are not here taking any account of the Mafusil Fouzdari Adalauts 
or the Nizamaut Sudder Adalaut, not being concerned with them. 
The Mafusil Dewany Adalauts and the Sudder Dewany Adalaut 
respectively correspond to the present day District Courts and the 
High Court, Appellate Side, The Regulation cf 1772, ive. the Plan 
of Warren Hastings contained only 37 Rules, some of which again 
dealt with criminal law. So the Rules dealing with civil law were 
numerically quite insufficient to make. extensive provision for the 
administration of justice. We, however, find one Rule in this 
Regulation, Rule 23, ordaining “that in all suits regarding inhéri- 
tance, marriage, caste and other religious usages or institutions, 
the laws of the Koran with respect to Mahomedans and those. of 
the Shaster with respect to Gentoos, shall be invariably adhered 
to ; on all such occasions the Moulavis or Brahmans shall respec- 
tively attend to expound the law and they sign the report and 
assist in passing the deciee” (see Colebrooke’s Supplement, p. 5). 
So, tbe position is, that, in 1772, the indigenous :Mahomedan Law, 
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including its administrative or prccedural side, was in full force, 

and the Kazi’s power of the pre-British days to make decrees in - 
matters of divorce and dissolution of marriage, for all practical 

purposes, continued unimpaired, for he was always a co-opted 

member of the Bench under the above Regulation having a hand 

in the preparation of cecrees. It is perhaps with reference to this - 
position that the learned judges who recently decided the case of 

Majisuddin Mondal v. Rahima Bibi, (1), went on to observe: “It - 
appears that shortly after Warren Hastings became Governor of 
Bengal, the East India Company established Civil Courts, which 
tcok over the powers and duties of the Mahomedan Courts and 
administered Mahomedan Law.” This is virtually also the opinion 
expressed in Cowell’s Tagore Lecture on the History and Constitu- 
tion of the Courts and Legislative Authorities in British India, p. 
28. The only innovation introduced in the arrangement recommen- 
ded by the above Rule is that a Moslem Kazi’s exclusive power 
to deal with divorce and repudiation matters were abrogated, 
because there was on the Bench alsoa non-Moslem element, more 
potent than the cc-opted Moslem factor itself. However unplea- 
sant this system might have been to the orthodox Muslims, it came 
to stay under the Sovereign authority of the country, but there is 
no definite knowledge as to how the system worked. In those days, 
the condition of the people was not very prosperous, nor were they 
of very litigous habit ; tesides, the ordinary people always living 
under the powerful dominion of the more influential villagers dr 
the zemindars, they got all their disputes settled by the intercession 
of village arbitrators or zemindars’ officers. Besides, the Muslim 
husbands possessing unlimited powers for divorcing their wives 
Without judicial assistance and the wives’ claim for divorce being 
confined within very limited grounds, and asa result of the afore- 
said causes, very few cases of divorce came up to the regular 
Courts, and fewer still up to the Dewany Sudder Adalaut, and ss 
the system of reporting judicial decisions was not then-very much’ 
in vogue, no reliable account of the working of the above system has 
reached.us. However, we have historical proof that thence onward 
judicial administration was getting more and more stable and-thé 
Governor-General in Council was arming himself with greater 
legislative powers with Imperial sanction and vigorus propoganda 
were being carried on by means of circulars-to make the British 
administration of justice more attractive and generally acceptable. 

This produced its desired effect and gradually more and more 
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litigants rallied round the British Courts. In consequence of all 
these, the volume of judicial business considerably increased with: 
the result that the Judicial Regulation of 1780 came to be passed. 
onthe .11th of April, 1780. This Regulation, while re-iterating | 
the main outlines of the Plan of Warren Hastings, especially as. 
regards the application of the native laws, introduced two impor- 
tant changes ; irs‘, the Governor General ceased to preside over 
the Sudder Dewany Adaulat and a separate Judge, Sir Elijah 
Impey, was appointed “to the charge and superintendency of that 
Court” ; secondly, in some of the important districts, the Revenue 
Administration was separated from the Judicial and the Collectors. 
were relieved of their duty of administering civil justice, being. 
confined only to. Revenue work and regular judges were appointed 
to take charge of the judicial work. See Harrington’s Analysis, 
Vol. Tj, p 30 and Fiela’s Regulations, p. 39. This is the first 
demarcation of the Civil and Revenue Courts. It is worth-our 
while to quote here section 27 of this Regulation (Reg. I of 1780) 
inasmuch as it virtually re-iterates Rule 23 of the Plan of Warren 
Hastings. It runs thus“......that in all suits regarding inheritance, 
marriage and caste and other religious usages or institutions the 
laws of the Koran with respect to Mahomedans and those of Shaster 
with respect to Gentoos shall be invariably adhered to”. So, up, 
to the date of this Regulation, viz. the year 1780, the position as 
to the applicability of the native law remained the same as before. 
On the assumption of the reins of his new office, Sir Elijah Impey, 
who might be regarded as the First Chief Justice of Bengal, set to 
- +the-work of wholesale reformation of the judiciil system of the 
country, and the first work of importance that he did in that direc- 
tion was to prepare his famous thirteen Articles of Regulations 
and get them passed on the 3rd November, 1780. All these 
Regulations were incorporated with additions and amendments in 
the Revised Code consisting of ninety-five articles or sections, and 
this Revised Regulation (in which the aforesaid Rule 27 re-appear- 
ed with the addition of the word “succession”) was passed on the sth 
July, 1781. The object of the Regulation as explained in its Pre- 
amble was to ascertain the powers and the jurisdiction of the mafusil 
Courts and to explain and clear up the rules and orders regulating. 
the procedure of Courts and to apprise the litigants of the same, so 
that they might have greater confidence in the regular and proper 
working of the Courts and might look to the right quarter on the 
right occasion for the redress of their grievances. Sir Elijah’s Revised 
Regulation may be looked upon as the First Civil Procedure Code of 


Vou, LVIII.] DIVORCE CAUSES OF MAHOMEDAN WIVES. ‘33% 


British India and is very important from one point of view, namely, 
that it is the first attempt to define and demarcate the powers- 
and jurisdiction of Courts. In this Regulation we find the use 
of the word “suit” wire the word “complaint” occurring in the 
earlier Regulations, Although this Regulation did not purport 
to make any new law but simply to consolidate, clarify and explain 
the existing law (as will appear from its Pre-amble), still as the 
pre-amble cannot cut down tke meaning of the language of a statute, 
the use of the terms “suit” and “jurisdiction of Courts” and the 
chalking out ofan elaborate procedure must have slightly affected 
the form and venue of divorce causes and must have rendered 
a summary procedure for them altogether undesirable, if not 
altogether impuacticable. This change was quite in consonance 
with the spirit of Mahomedan Law, which never considered 
marriages or their dissolutions as cheap affairs. Any one who will 
care to go through the Koranic verses 226-38 and 241-42 of Sura 
II and verses 2-7 of Sura IV, will be struck with the serious earnest- 
ness and solicitude with which the Holy Prophet laid down his 
injunctions relating to marriage and divorce in the name of.God. 
To make trifles with such Divine institutions and to think of 
subjecting them to summary adjudications is a matter at which 
every pious and devout Mahomedan must necessarily shudder. In 
our humble opinion, Sir Elija’s Regulation was the first statutory 
indication to negative a summary procedure for divorce cases, But 
even if this be considered insufficient to lead to any such positive 
conclusion, there can be no doubt that the subsequent evolution of 
the law since then up to the present day, which we shall presently 
trace, makes it absolutely impossible for the Court to decreea 
dissolution of marriage merely “onan application. After 1781, 
there were no doubt several minor Regulations, but as in none of 
them (as collected in Russell’s Statutes) we find anything worthy 
of note we pass on to the year 1793, which may be characterised as 
the year of vigorous legislation. The first important Regulation 
of that year that captures our attention is the Reg. III of 1793. 
By this-Regulation, twenty-three zillah and three city (Patna, Dacca 
and Moorshidabad) Dewany Adalauts were established (see 
: Harrington’s Analysis, Vol. I, p. 45) and to prevent the time of 
the zillah and city Judges from being occupied with the trial of 
petty suits and consequently to enable them to determine causes 
of magnitude with greater expedition, these judges were empowered 
by section 6 of Reg. xiii of 1793 to authorise the Registrars of 
their respective Courts to try and decide suits for money or'of any 
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.personal property in which the amount or value contested did not 
exceed two hundred rupees (Harrington’s Analysis, Vol. I p. 86). 
“This latter pravision relating to the Registrars’ power to try small 
causes of a pecuniary character is important as this is the first 
attempt to reduce the District Court’s file by establishing subor- 
dinate Courts. The other important statute of the year is the 
“Regulation IV of 1793. This Regulation, as its Pre-amble shows 
-was enacted for receiving and trying suits declared cognisable by 
the Zillah and the three City Adalauts established by. Reg. III 
of the year. Section 15 of the Regulation (Reg. IV of 1793) is 
comparatively more important and bears quotation. It runs as 
follows—“Section XV: In suits regarding succession, inheritance, 
marriage and caste and all religious usages and institutions, the 
Mahomedan Laws with respect to Mahomedans and the Hindoo 
Laws with regard to Hindoos are to be considered asthe general 
rules by which the judges are to form their decisions. In the 
respective cases, the Mahomedan and Hindoo Law Officers of the 
Court are to attend to expound the law.” This provision it must 
have been noticed is analogous to Warren Hastings’s Plan both 
as regards the application of Mahamedan Law to the Mahomedan 
suitors and the attendance of Mahomedan Law officers, with this 
differnece that the assistance of the native officers was not any 
more required for the preparation of decrees but only for exposi- 
tion of the law. This was the first” blow to the Kazi’s power as a 
judicial functionary although the system of Kazi was not altogether 
abolished till then, for we find Reg. XXXIX of 1793 enacted on rst 
‘May, 1793, for the appointment of Cauzi-ul-Coozat or the head Cauzy 
of- Bengal, Behar and Orissa and of the Zillah Cauzies, and Reg. 
-XLIX of 1795 extending the Cauzi Begulation of Bengal to Benares. 
So, with the close of the 18th Century, the position was this: (1) 
The indigenous system of Mahomedan Law .was kept in tact sub- 
ject to the question of any change regarding the discontinuance 
of summary procedure and the introduction of an elaborate system 
of judicial proceedings, as implied in the term suits; (2) the 
British Indian Courts administered this indigenous law; (3) the 
Kazi lost his position on the Bench but was made only an advisor 
of the Judges, (4) the system of grade division of -Courts was just 
introduced but the power of deciding divorce and similar causes 
. remained with the District Courts and not transferred to the sub- 
ordinate judiciaries. This position continued in the subsequent 
-legislations that followed, to wit, Regulation VII of rygz, 
Regulation VIII of 1795 (extending Regulation IV. of 1793 to Bena- 
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res) Regulation II of 1803, Regulation III of 1803, Regulations 
XVI and XLIX of 1803, Regulation VIII of 1805. Sume of these 
Regulations deal with the constitution of Courts ani the appoint- 
ment of local commissioners for the trial of certain class of suits for 
the convenience of the inhabitants of the distant parts of the 
country which had no facility of communication with the district 
-head-quarters. The following extract from Harrington’s Analysis (p. 
go) will be found instructive in this connection: “...... but for 
the general convenience of the inhabitants residing at a distance 
from the Zillah Courts, the authority of native commissioners vested 
with the powers of Munsiffs, under Regulations XVI and XLIX, 
1803, has been extended to receive, try and determine all suits pre- 
ferred to them against any native inhabitant of their respective 
jurisdictiong for money or other personal property not exceeding in 
amount or value of the sum of Rs. 50 Sicc2 Rupees.” 

The other Regulations worthy of mention here subsequent to 
1803, which bave from time to time amended the provisions relating 
to the procedure of civil actions and the constitution of Courts as 
contained in Sir Elijah’s Revised Code and the subsequent Regula- 
tions down to 1803, including the more important ones of the year 
1793, ate Regulation VIII of 1805, Regulation V of 1831, Regula- 
tions VII of 1832 and VIII of 1833. We need not stop to consider 
these Regulations in great details because their main provisions have 
been re-iterated and re-enacted in the Civil Courts Act and the Civil 
Procedure Code, enacted in the second half of the 19th Century, 
and as we propose hereafter to consider these latter statutes in some 
details in respect of their material portions, no minute considera- 
tion of their predecessors is necessary. Suffice it to say that in 
all these Regulations we more or less find the same injunction as 
to the application of the native laws in relation to disputes about 
marriage, succession etc., but at the same time in all of them we 
can perceive a systematic, gradual and persistent attempt at greater 
elaboration of the nature and conduct of the judicial proceedings 
with insistence on precision and accuracy cf their forms and more 
frequent use of modern phraseologies such as plaintiff, defendant, 
suits, actions, jurisdiction of Courts and a more jealous attention to 
the rules of pleadings. In the group of the Regulations mentioned 
above, one Regulation however, viz. Regulation V of 1831, deserves 
alittle specific mention. By this Regulation, the Munsiffs, asa 
class of subordinate judiciary, were, for the first time, invested 
with power to try suits relating to immoveadle property. We have 
already referred to the Regulations XIII of 1793 and XVI and 
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XLIX of--1863 as -containing the first indicatidn of graduation’ of 
Gouits and’-we have already noticed that. the object of the ińtró- 
duetion of this $ystem of grade-division was simply to lighten the 
work of the- Zillah Courts by r2moving from their files the small 
suits for recovery -of money and personal properties. As' time 
went on, the files of the District’ Courts (s. e. the Zillah Dewani 
-Adalauts) became gradually ‘more and more beavy, and it became 
necessary to divert gradually a greater - variety -of suits from their 
files. This necessity was first feltin the year 1793, and was parti- 
ally -provided for in that year; the second instalment of greater pro- 
visions in this direction was made in 1803; and in 1831 “a- more 
‘definite and remarkable progress was made by establishing a regular 
and permanent class of subordinate judiciary, known ‘a3 Munsiffs, 
‘and investing them with powers to try suits relating to reaf property 
up to a certain pectiniary limit. In this Regulation of 183i provision 
was also made for appeals fromthe decisions of the Munsiffs to the 
Zillah Court ; so, in it, the bifurcation of superior and inferior grades 
of Courts was more complete than -before. This Regulation too 
‘like all its predecessors re-iterated the injunction as to the applica- 
tion of the personal laws of the parties concerned, but to make it 
‘consonant.with the jurisdiction of the Munsiffs, for whom it was 
meant, its scope was limited only to cases of inheritance and succes- 
sion to veal property. So, up to the date of this Regulation ques- 
tions relating to the law of person and status (including matters of 
divorce and-repudiation of marriage) remained unaffected and had 
to be mooted as ever only inthe Zillah Courts. In this state of 
things the legal history of the country continued without any notice- 
‘able innovations till the year 1859, which marks another epoch in 
the development of ‘the procedural law of the country. In this 
year, Sir Elijah’s Civil Procedute Code with all its subsequent amend- 
ments, - some. of which we have already noticed, came to be 
recast and replaced by a Regular Code of Civil Procedure, being 
Act VIII of 1859. This Act was at first intended to regulate 
the procedure of Mafusil Courts ‘only, but it was subsequently 
extended to the High Court-(established in- 1861) by the Charter 
‘of 1865.- This was virtually the present Civil Procedure .Code 
in its crude fotm and was repealed and replaced by the Code: of 
1877 (IX of 1877) which was in its turn repealed and replaced by 
‘the Code of 1883 (XIV of 1882). The place of this last mentioned 
Code has been taken by.thbe present Code óf 1908. In 1864, an 
important. statute was endéted namely, Act XI of 1864,” which 
repealed the law. nelating to the offices'ef Hindu and..Mahomedan 
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law officers and relating to tke offices of Kazi-ul-Coozat. ‘and of the 
ordinary Kazis. In consequence of this statute Regulation XXXIX 
of 1793 and Regulation XLIX of 1795 ceased’ to be law, native law 
Officers as advisors of the judges as to the state of the native. laws 
were considered no longer necessary and the Kazis as statutory 
beings became extinct. In 1870, the Court Fees Act'was passed and 
in 1871 was passed the Bengal Civil Courts Act superseding the:sta- 
tutes; referred to at p. 33, ante, in so far as they related.to the ques- 
tion of the constitution of Courts and their powers. “Thé ‘next year, 
the Indian Evidence -Act (Act I of 1872) was pessed, :practically 
completing the list of procedural adjuncts of the Civil Coutts 
necessary for effective administration of civil justicé in the country. 
We here pause fora moment to take a retrospect asto the real 
position at about this part of the 19th century in relation to the 
question of form and forum-of divorce end “ iepudiation” causes, 
which form the theme of-our present discussion. From what has 
been-said above. the-position seems to Le this—(1) ‘The substantive 
part or the indigenous Mahomedan. Law. was still in full force, but 
its adjective part, e. g. the rules of -procedure or those of evidence 
which were supposed to have been drawn from the law of the Koran 
and were adhered to by the British Indian Courts of the earlier days 
became altogether abrogated by the Ciyil Procedure. Code and the 
Indian. Evidence. Act, (2) The powers of Kazis and Mooftees as 
judicial adjuncts were goné for everin consequence of_the Act XI 
of 1864. Of course, the office of the Kazi was restored in’1880 by 
the Kazi’s Act (Act II of 1880), but that was only for the limited 
purpose of martiage-registration and similar other ceremonial func- 
tions, because it was authoritatively enacted by section 4 of that-Act 
that the restoration of the Kazi shouldinot be deemed to confer any 
judicial or administrative powers on any .. Kazi. Or. Naib : Kazi 
appointed under the Act.. Though after the abolition of; the Hindu 
and Mahomedan law officers -in 1864, we hear of instances in; which 
the services-of -Pandits and Moulvis. were requisitioned to give opi- 
nion-on-the state of the native laws, still there was no judicial . ele- 
ment-in the matter ; it was at best something like expert_ eyidence. 
After-thé enactment of the Indian Evidence. Act,. the opinion of 
the native jurists could not count even as.expert evidence, because 
Hindu- sud Mahomedan Laws not being matters of foreign law, such 
opinions would be excluded ¿by section. 45:0f that Act. (3) The 
abolition of the Kazi did.not preclude. the British Indian Courts 
from granting reliefs .to suitors: in, accordance with their personal 
Jawi, because this power. was, reserved for . the Courts. bya ‘number 
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of Regulations and Acts. (4) The procedure for invoking a Court’s 
jurisdiction for the grant of relief was the institution of a ssi# on 
payment of proper Court-fees according to the scales fixed by the 
Court Fees Act, 1870, of course, in the absence of specific statutory 
provisions authorising grant of particular reliefs on mere applications 
and by summary adjudications, because the old method of institu- 
tion by filing applications or lodging complaints was gone as a com- 
-bined result of the Civil Courts Act and the Civil Procedure Code, 
(5) The Court of the District Judge ceased to be a Court of insti- 
tution except under certain special statutes (e, g. Act VIII of 1890, 
. the Guardians and Wards Act; Act V of 1920, the Provincial Insol- 
vency Act; Act XXXIX of 1925, the Indian Succession Act or its 
old substitutes and so on). The last two points, it should be noticed, 
relate particularly to the question of form and forum of all legal 
-actions and therefore necessarily apply to divorce and “repudiation’ 
causes under the Mahomedan Law as well. We are fortified in our 
aforesaid conclusions by the present provisions in the Civil Courts 
„Act of 1887 and the Civil Procedure Code of 1908, From a refer- 
ence to the Civil Courts Act (XII of 1887) which has replaced the 
Act of 1871, already referred to, it will be found that Chapter II 
of the Act deals with the question of the constitution of the modern 
Civil Courts and section 3 of that Chapter mentions the different 
classes or grades of Courts which can administer civil justice. 
-Chapter III of the Act deals with he “Ordinary Jurisdiction” of 
these Courts. Section 18 of the Act which comes under the Chap- 
ter headed “ Ordinary Jurisdiction” runs thus :—" Save as other- 
-wise provided by any enactment for the time being in force, the juris- 
Giction of a District Judge or Subordinate Judge extends, subject 
to the provisions of section r5 of the Code of Civil Procedure, to all 
- original swi#s for the time being cognisable by Civil Courts.” ` Sec- 
tion 9 of the Code of Civil Procedure defines what suits are cognis- 
able by the Civil Courts. Therefore, the ordinary jurisdiction ofa 
District Judge is limited only to such original suits as are in the 
contemplation of section 9 of the Civil Procedure Code, of course, 
- subject to the qualification indicated by the opening words of the 
section which we have shown above in italics, namely, “Save as 
aforesaid etc.” This means that ifany other enactment (not any 
personal law) bas brought any matter within the ordinary jurisdic- 
‘Hion of the District Court, its ordinary jurisdiction will be extended 
to that extent only. Therefore, how an application, which is quite a 
different thing from a swf, especially when it is founded ona 
personal law and not authorised by-any statute, can at all. fall within 
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the ordinary jurisdiction of. the District Court: passes our compre- 
hénsion. Whatever might have been the state’ of the law before in 
connection with this ‘subject, must now be taken as abrogated by 
the Civil Courts Act. Then it should be noticed that the. jurisdic- 
tion of Subordinate Judges who are a lower grade of judiciary has 
been made concurrent with that of the District Judge and the 
power to try civil suits up to the value of Rs. rooo has been rele- 
gated to the Munsiffs -(See section 19 of the Civil Courts Act) and 
section 15 of the Civil Procedure Code to which the above-quoted 
section 18 is subject, enjoins that all suits should be instituted in 
Courts of the lowest grade available ; so, the position is that divorce 
causes even if laidin the form of suits cannot any more be pre- 
sented before the District Judges, and far less when they are in 
the form of mere applic ations. The effect of this section 15 is to 
render the District Court a Court. of non-institution. Now we pass 
onto Chapter 1V of the Civil Courts Act which deals with the 
` “Special Jurisdiction” of the Civil Courts. It will be seen froma 
careful consideration of the language of the different sections of 
that Chapter that by no stretch of imagination a Moslem Divorce 
cause can be broug ht within -the four corners of that Chapter. 
From a careful comparison of the few sections above referred to, 
the conclusion is irr esistiblé that (a) a Mcslem Divorce cause must 
be.started as a suit or as a proceeding within the meaning of section 
zy .of the Civil Courts Act, otherwise Mahomedan law cannot 
be applied at all’ (see said section 37); (b) If it be laid asa 
proceeding, it is not within the jurisdiction, whether ordinary or 
special, of any of the different Courts mentioned in. section 3 
of the” Civil Courts Act, --because an originating application 
cannot be entertained at all apart from a statutory authority. 
(c) If it- be- laid “as -a suit, it may fall under section 
9 of the Civil Procedure Code and in that way may be 
within the ordinary jurisdiction of the Civil Courts, -but in such 
a case the suit must have to be instituted in the Munsifi’s or 
Subordinate Judge’s Court and not in the District Judge’s Court, 
because that Court, isa Court of non-nstitution for the purposes 
of.such a suit (see section 15 of the Civil Procedure Code). We 
have traced the enti re legal history of the administration of Maho- 
medan law and we ha ve seen that the early Regulations by a long 
course of succession , have landed us on the soldered platform of 
two statutes—the Civil. Courts Act.and the Civil Procedure 
Code ; we must either take our stand on them or fall to the ground 
and if we take our stand. on them, the irresistible conclusions 
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mentioned above force themselves on us—no, no escape there- 
from! To maintain a contrary view isim possible without doing 
violence to the.plain meaning of the statutory provisions referred 
to above. The only seemingly plausible «rgurent in support of 
the contrary view that we have up till now found either advocated 
in’the Press or advanced at the Bar is virtually the line of reasoning 
that seems to’ have been put forward on behalf of the wife in the 
case of Mafisudain Mondal v. Rahima Bibi (x), and evidently 
accepted by. the learned Judges therein: This eyes is sub- 
stantially as follows :— 

When the British Courts were first established during. the time 
of Warren Hastings, the indigenous Mahomedan law with its own 
rules of procedure and evidence was in full foice ; Kazi’s powers 
were taken over by the British Indian Courts ; therefore divorce 
applications which the old Kazis could. entertain and determine, 
became triable by the British Indian Courts ;-as at that time there 
was only one grade of Courts, namely the District Court, and 
divorce applications fell within the jurisdiction of such District Court; 
when subordinate Courts were gradually established and some of 
the. District Court’s powers were , made over to them, the residuary, 
powers ‘(as were not taken away, from the District Court and dis- 
tributed among the subordidate Courts) still remained with that 
Court and covered the power of entertaining divorce applications 
(just in’ the manner’of_ the old Kazis) and this was a matter of 
special jurisdiction. with the District Court and that special juris- 
diction has been saved by section 4 of the present Ciyil Procedure 
Code, 1g08,.and has therefore survived upto this day ; the old 
Kazis ‘proceedél on applications and as their powers have con- 
tinued up till now in-the above manner,’ an. application before. 
the District Court'svill be the proper procedure fora Muslim diyorce 
cause. . o : | Ba Din $ 
:--The TERTE Or- fatiiity of: the above argument will appear 
from- the following facts: (i) The theory of residuary- powers is 
untenable, because, a// the ordinaty’ powers (except these conferred 
by sgecia/ enactments) of the District -Court were-taken away and 
distributed among the- subordinate Courts,- therefore there is no 
question of any residue being left, see sections 18 and 19 of the Civil! 
Courts Act ; besides; the District Court has been declared to be 
a Court of non-institution (see section 15 Civil Procedure. Code) ; 
so, the District» Court cannot- any'more be a’Court of institution. 
in respect ‘of the Muslim divorce causes, (ii) that the 7 Boier to 


~ -(1) (1933) 58 C. LJ. 73, 37 C. W. N, 1043. À ot ara 
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éntertain_a divorce cause is. not a spécial jurisdiction as 
is contemplated- in ‘section 4 of the Civil Proceduré, Code ; 
this will appear from a’ juxta-position (vide infra) cor a side- 
by-side comparison “of the different forms of section 4 in the 
diffèrent Codes of 1877, 1882 and 19c8; therefore, there is no 
question of'any such saving by said section 4; besides, the term 
spesial jurisdiction, if it means anything, must. mean the special 
jurisdiction referred to in Chapter IV of the Civil Couits Act or 
the'special jurisdiction : created by special statutes ; (ii) .It is not 
correct to suppose that the form of proceeding before the Kazi 
was an application in the modern sense cf the term ; we, on the 
-other hand find that formerly in order to “come forward with a 
demand (af kodum-o-lit-talabe), a party had to present before the 
Kazia Mah-arz ; this arz is nothing but our modern .araji or 
plaint, (iv) From the constant use of the terms, plaint, plaintiff and 
suits in all the subsequent regulations (already referred to) amen- 
ding Sir Elijab’s Code and in the other Codes subsequent thereto, 
‘the conclusion is irresistible that the idea of proceeding by an appii- 
cation, even if ‘prevalent before, was subsequently disapproved by 
the Legislature and abandoned, (v) Anoriginating application except 
when ‘specifically authorised by some statute is not within the 
contemplation of the Civil Courts Act, and no Court has any 
jurisdiction to entertain it at all, (vi) Marriages and divorces were 
not so cheap affairs as the rights in connection with them could 


' be determinable by. summary adjudications on mere applications, 
-(t) (vii) Summary adjudication is inconsistent with the spirit of the 


-Koranic verses referrred to above, see p. 33%, ante. and with the 


-sanctity attached to the maniage-institution by the injunctions of 
-the Holy Prophet, (viii) A District Court’s power to entertain 


an originating application (excepting those under certain special 


“statutes or the Civil Procedure Code) does not at all subsist now 
-under the present state of the statutory law, (ix) A proceeding-by 


application jeopardises the right of appeal, as will appear irom 
the combined effect of sections 2, ¢6 and 104 of the Code of Civil 
Procedure, (x) Along with these, should be considered the expres- 
sion of judicial opinion (although not made the rule of Court) in 
Kabil Gazi v. Madari Bibi (1), (xi) It is also worthy of note that 
divorce proceedings in tle other prcvinces are generally in the 
form of suits and instituted in the Courts of the lowest grade, as 
will appear from the following reported cases: KhairDin v., Hakem 


(1) Read the arguments at the bar and the observations from the’Bench in the 
case of Kabil Gast v, Madari Bibi, 57 C L. J, 106. | 
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Bibi (1), Ghulam Fatima v. Rahman, (2); Mahomed Husain v. 
Begam Jan (3); Zafar Hussainv. Ummatur Rahaman, (4); 
Rahiman Bibi v. Fasul (5) ; Khan v. Mt. Bhag Bhari (6); 
Muhammad Ibrahim v. Altafan (7) ; (xii) Next, it should be noticed 
that the very fact that the Legislature has prescribed a special fee 
of Rs. 20 on a divorce retition under the Indian Divorce Act, (IV 
of 1869)—such a petition being sanctioned by that Statute—but 
prescribed no such special fee in the case of a Mahomedan divorce, 
clearly indicates that the Legislature undeistood that a Mahomedan 
divorce cause being virtually a declaratory suit and assessable as 
such, there was no necessity for making a separate provision for it. 
Except on this hypothesis, it is not easy to account for non-assess- , : 
ment of the Muslim divorce causes in the Court Fees Act, while 
specific fees have been prescribed for similar proceedings for the 
people of the other communities such as the Indian Chiistians or 
the Parsis and soon. (Vide Arts, 20 and 21 of Sch. II of the Court 
Fees Act, 1870). 4 

Having thus exposed the futility of thé only* plausible argument 
in support of the contrary view, we now proceed to consider the 
decision in Mafizuddin Mondars case (8) in greater details, in 
as much as in this case the: opposite view: seems to have found 
favour. It should be notelat the very outset that that wasa 
repudiation case and the conclusion arrived at by the learned Judges 
therein may be justified on its own particular facts, apart from:the 
general principles of law. It being a repudiation case, all’ that was 
necessary for it was a mere judicialj imprimatur and not a judicial 
decree in the accepted sense of the term and the lower Court having 
put its imprimatur on the wife’s repudiation of the marriage, irregu- 
larities of procedure, even if existing, were naturally considered 
insufficient to warrant an interference by the High Court in revision. 
So the decision of the case may be justified on its own peculiar cir- 
cumstances. We have already quoted from its judgment the passage - 
relating to the assumption of judicial authority by the British Indian 

(1)97 P. L. R. 1915; 281 C. gar. (2) 127 P. R. 1919 , 501, C, 270. 

(3) A I. R. 1927 Lah. 155, 93 I. C, 1017. 

(4) 41 All. 278 , 49 I. C. 256. l 

(s)-48 All. 834; A L R, 1927 All. 56 ; 98 l C 573. 

(6) A.I R. 1925 Lah. 66; 761. C. 45. 

(7) 47 All. 243 ; A. L R. 1925'All. 24; "831 C. 27. 

™We have come across other arguments elsewhere, but these being mostly 
masses of incoherent thinking, we do not think that any useful purpose will be 
served by attempting to consider them in details. 

(8) (1933) 58 C. L. J. 73, 37 C. W. N. 1043, 
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"Courts." (Eee'p, 312; ante). The: propriety of that obsetvation may 
be‘conceded. ' The'judgment ‘ext thus“ procéeds orl: And tifider 
section 4 of’ “the Civil: Procedure’ Codes’ the Civil Courts retain t this 
jurisdiction i in the absence of any specific provision to the’ contrary. ” 
‘It is ‘rather difficult” to "appreciate ‘what ` ‘was’ „ibe ‘ ‘occasion “for this 
observation, ‘because evidently, there was no, contention at the, bar 
in this case as to tbe applicability of, the unstiperseded, native law 
to the:native litigants. a The question wag whether having regard to 
the provisions of the Civil! Courts Act, the District Court had any 
special jurisdiction to entertain an: application. for dissolution of 
marriage ; there was no-question of any special or,non-speécial juris- 
diction of the Civil Courts as a whole. before the High Court... Ber 
sides, the judgment overlooks the fact that section 4 only reférs-.to 
such spetiad jurisdiction: ag was in, existence an the rst January, 11909 
(that is, the date- on ;which ,the- present-Code came, into. force). . 
Before: applying section 4," the Court, should have. examinedgthe ” 
provisions of the Civil Courts Acts of 1871 ‘and 1887 and ascertained 
What was the jurisdiction of, the District Court, under those statutes, 
because section 4 has only preseryed the, special jurisdiction which 
existed since 1887 and has done; nothing more. The special jurisdic: 
tion referred to in section 4 must refer to the “ special jurisdiction ” 
- contemplated i in, Chapter IV of the Civil, Courts Act or any special 
jurisdiction created. by some other specific statute. , This will appear 
from a mere: parallel- statement, or juxta-position of the’ different 
forms of section 4, in the three different Codes of the years, 1877, 
1882 and 1908 without any comment on,pur part. , . a ee ge vt 
a Section 4 of the Code of 1877+ Save as provided in the second paragraph of 
section 3, nothing herein contained | ‘shall be deemed to affect the tollowing enact- 
„ments (namely) : n the Central Provinces: Courts Act, 18655) the Punjab | Courts 
Act, 1865; Act No. "XXVII of 1867 ; the Gudh Civil Courts, Act, 1871; * the 
‘Punjab Appéals “Act, 1874" the Burma Courts Act, 1875, or any local law’ pres- 
Ncribing a special procedure for suts between latdlord and tenant, or any local law 
‘providing! for the partition of imrhoveable property, and where under any ‘of the 
said Acts, concurrent civil jurisdiction is given .to the Commissioner and .the 
Deputy, Commissioner; the, local Goyernment ; may declare “which of such: . officers 
shall for the purposes of this Code, be deemed to be the District Court. » ed 


Section 4 of the Code of 1582 : Save’ as provided in the _ second KD. of 
section 3, nothing hereln contained shall be deemed to affect the following enact; 
ments (namely) : the Central “Proviaces, Courts Act, 1885; the Lower Burma 
Courts Act, 1889 ;. the Punjab Courts Act,” 2877 ; ; ‘the Oudh ‘owl Courts Act 
1879 ; cr any law Hieretofore- or hereafter passed under theIndian Councils Act 
1861; by 4 Governor orta Lieutéharlt-Governor in Goundil,? prescribing a [special 
procedure for suits between landholders and their tenants or. agents»; or any.law 
heretofore or hereafter passed under the Indian Councils Ât 1861, by a Governor 

o: 1 Lis tenant-Governor in Council, providing for the pattition of ' imabetahle 
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property ; and where under any of the said Acts concurrent civil jurisdiction is 
given to the Commissioner and the Deputy Commissioner, the Local Government 
may declare which of such officers shall for the purposes of this Code be deemed 
to be the District Court. 

Section 4 of the Code of 1908: (1) In the absence of any specific provision to 
the contrary, nothing in this Code shall be deemed to limit or otherwise affect 
any special or local law now in force or any special ‘jurisdiction or power 
conferred, or any special form of procedure prescribed by or under any other 
law for the time being in force, (2) (Omitted here as being limited to land- 
holder’s right of recovery of rent of agricultural land). 

After the above comparison there is hardly any room for the 
contention that section 4 had at all any application in Majisuddin’s 
case, It is singularly unfortunate that the effect of the Civil Courts 
Act {the most relevant statute) has not at all been considered in the 
judgment. Then we find another observation in the judgment 
to the following effect—“The place of the application to the 
Kazi cannot be taken by a suit under section 42 of the Specific 
Relief Act for a declaration that the marriage has been repudiated, 
for such a declaration is at the discretion of the Judge whereas 
under the Muhammadan law the girl had an absolute right to 
repudiate the marriage on attaining puberty.” We have already 
shown that there is no knowing as to whether an application as 
we understand it now was the usual procedure before the Kazi of 
old ; any how, under ‘the present system of law an application as 
a method of invoking judicial assistance is unthinkable except in 
certain recognised cases. We have already given our reasons for 
the same and the same need not be repeated here. The right 
view in this matter has been, taken by Guha J. when that learned 
Judge observed in Kabil Gazi v. Madari Bibi (1) that the procedure 
of the Algerian Courts as recorded in Ameer Ali’s book could not 
possibly represent the procedure of a British Indian Court. Besides, 
„as the said learned Judge observed that on grounds of expediency 
at. least an important point of Muslim marital’ law should not be 
decided in a summary proceeding started on a mere application 
imperilling a right of appeal of the parties. If the question of 
application goes, the form fora divorce proceeding must necessarily 
be a declaratory suit, as we find no other convenient mode for the 
purpose under any of the statutes. How-the judicial and rational 
discretion of a Court implied in the grant of a declaratory relief 
can militate against the adso/ufe right of repudiation of a Mahomedan 
girl,, passes our comprehension.- An absolute right is always a 
necessary condition for sustaining a decree or order, and whether 


(1) (1933) 57 C, L. J. 106. 
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or not the Court should make it is more or less a matter of judicial 
discretion. The entire fabric of jurisprudence is~-fotinded on the 
theory of correspondence between judicial discretion sf .the Court 
and an absolute right of a suitor and in the absence’ or negation 
of militancy between the two. Divorce isa form of relief claimed’! 
in specie ; then why the Specific Relief Act should altogether be 
ignored is not easy of comprehension. Then we find that the 
learned Judges have explained ‘away the doubt expressed by Mr. 
Justice Mookherjee in Alimannessa Bibi v, Abdul Sobhan (1); on the 
ground that, that was with reference to wak/s ; but the cases relied 
on by the learned-judges themselves were all wak/cases. There- 
fore the reasonings adôpted in Afafisuddin’s case are not at all 
convincing and the authority of the decision in the absence of 
consideration of the effect of the Civil Courts Act should be limited 
to the particular facts of ‘the case and cannot be accepted as laying 
down any general proposition of Jaw. In our humble opinion, 
though hazarded not without a certain amount of hesitation, the 
cases on wak/s stand altogther on a different footing as pointed in 
the case of ‘Adtmannessa (2). All trust properties are in the cwstodia 
legis of the District Court anda number of statutes, such as the 
Religious Endowment Act (XX of 1863, section 2), the Charitable 
and Religious Act (XIV of 1920, section 2), the Wakf Act (XLII of 
1923), section 92 of the Civil Procedure Code (old section 539 of 
the Code of 1882) has made the District Judge a custodian of-all 
trust properties and conferred on him special and exclusive. powers 
to deal with such properties. Therefore the considerations that 
apply to Wadf cases may not hold good in divorce causes. 


In this state of things we are apt to think that the view to 
which Guha J. seemed inclined in Kabil Gasi's case (2) ought 
to form the rule of guidance for the subordinate Courts until the 
Legislature comes forward to settle the matter one way or tbe 
other. 

It will not be out of place to, make some suggestions here for 
the consideration of the Legislative authorities, should any legisla- 
tion be ever undertaken in the matter. The grounds on which a 
Moslem woman can claim divorce should be distinctly specified. For 
the purpose of the Courts jurisdiction, a divorce cause should 
rank like any other ordinary civil action. If a suit is thought to be 
the most convenient form for a divorce proceeding, it should be 


(1) (1915) 22 C. L. J. 577 (£88) ; L La R. 43 Cal, 467. 
(2) (1933) 57 C» L. Js 106. 
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expressly ;provided that such a suit should be in. tbe nature of an 
ordinary declaratory suit without the restrictions contained in section 
42 of the Specific Relief Act as to the- consequential, or incidental 
reliefs. If, on the other hand, an application is considered tobe the 
propèr form, distinct provisions should be made for its proper | verifi; 
cation'and for making -the order in the case a: decree 80 as to make it, 


_open-to an appeal or a second appeal. The mode of valuing the suit 


or application (as the, case ‘may be) should. be prescribed and, the 
parties should‘be giyen: an option to put their own values ron their 
causes and in that way select their forum. When the value of the suit 
is within the pecuniary limits of a Munsifi’s Court, the ordinary Court- 
fees payable in a declaratory suit should- te reduced by half so that. 
the question of Court-fees may ,not operate harshly on the poorer 
people: Claims for oyer-due dower should bevallowed to be included 
in the same suit. Proyisions should be :made.for the,wife’s main- 
tenance pendente life and for her: out-of-pocket expenses necessary 
for prosecuting “her suit. .A woman above the age of 16, years should 
be‘allowed to proceed without a next friend and execute a vakalat- 
nama without the restrictions of minority; . The certificated guardian- 
ship.of a husband should not -prejudice the question of ‘next friend’. 
Provisions should be. . made for the custody and maintenance of the 
children of the paities . (including. the one en venire sa mere), : The 
decree should: be)made executable by. publication in order to avoid 
thé} complications that :may ‘possibly , arise. in ew garte cases, 


A Remarriage: should be, made possible with, retro‘action but only by 


means Of special registration. -Compromises with power , to, enforce 
the considerations.“by means of execution shouldbe allowed. . ‘The 


. provisions. of.a divorce proceeding , should be made applicable 


mutatis, mutandis to ‘repudiation’ cases. — 
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Some considerable time has elapsed since we ventured to point 
out in a previous issue of this journal* that the decision of the 
Madras High Court in the above case was erroneous in so far as it 
held that in the absence of husband’s permission and in the absence 
of agnate kinsmen, a widow in the Madras Presidency can make a 
valid adoption: with the consent of husband’s cognate kinsmen if 
they happen to be the reversionary heirs of the husband. The 
judgment, it has been shown, is contrary not cnly to the decisions 
of the Privy Council bearing on the point but also oppcsed to the 
general principles and policy of Hindu law regarding adoption. In 
arriving at the above conclusion, the learned Judges seemed to have 
been influenced in a great measure by the theory started by Sastri 
Golap Chandra Sircar in his Tagcre Law Lectures on Adoption that 
adoption in Hindu law is more a temporal than a spiritual’ institu- 
tion and we took some pains to show that the view of the learned 
author is wrong. We are glad to find that our views have received 
further corroboration from a very recent decision of the Privy 
Council in the case of Amarendra v. Sanatan Singh (1) (since 
reported,) where Sir George Lowndes lays down that “In their 
Lordships’ opinion it is clear that the foundation of the Brahminical 
doctrine of adoption is the duty which every Hindu owes to his’ 
ancestors to provide for the continuance of the line and the solemni-' 
zation of the necessary rites...... »....and that in this doctrine the 
devolution of property is altogether a secondaiy consideration.” 

The decision of the Madras High Court in the above case on’ 

* s4C.L. J. 13n. 
(1) 57 C. L, J. 593 ; 37 C. W. N. 938; A. I. R. 1933 (P. C.) 155, 
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the second and more important question (which is the sixth point in 
the judgment) viz., wo are heritable bandhus according to Mitak- 
shara law, is also erroneous. The actual question in this case was 
whether fathers sisters son’s daughters son isa heritable bandhu 
according to Mitakshara and is entitled to inherit in the absence of 


“nearer heirs. The learned Judges have held he is a heritable 


bandhu,and in so holding have dissented from the views of Pundit 
Rajkumar Sarvadhikari (Tagore Law Lecturer, 1880) that heritable 


‘bandbus under Mitakshara are not ali cognate sapindas indiscri- 


minately but are confined to certain families or specific “lines ” of 
the propositus (See Sarvadbikari, 2nd Edn. p. 597 ef seg). Our 
labours in this connection have been considerably lightened bya 
recent decision of a Full Bench of the Allahabad High Court in the 
case of Gajadhar Prasad and others v, Gauri Sankar and another (1) 
(since decided). There the question was identically the same and the 
learned Judges (Sulaiman, Mukerjee and Young, JJJ) dissenting 
from the Madras decision in Keshar Singh’s case have held that 
heritable bandhus must be confined to certain particular “lines”, 
of the propositus and that father’s sister’s sows daughters sons is not 
a heritable bandhu. ‚Mr. Justice (now Sir) Sulaiman and Mr. Justice 
Mukerjee (now Sir) have, by independent reasonings from the texts 
and other data, in the Mitakshara, in separate Judgments come-to 
the same conclusion as Pundit Sarvadbikari in his Tagore ` 


-Lectures that the heritable bandhus according to Mitakshara are to 


be confined to particular families or lines of the propositus and do 
not include ač cognate or dhinnagotra sapindas within 7 degrees on 
father’s and; 5 degrees on mother’s side or even af the cognate 
gapindas within 5 degrees as argued by tke learned advocate for the 
appellants in the Allahabad Full Bench case. 

„As the learned Judges of the Madras High Court have dissented 
from the views of the eminent jurist it would not be out of place 
to make a few observations before examining in detail their.judg 
ments in the case in question. Now, the law relating to the herit 
ability of bandhus in the Mitakshara School and the order of 
succession amongst them were in a state of great obscurity, almost 
ghaotic, until the researches of Pundit Rajkumar succeeded ‘in 
evolving a rational and consistent system out of the slender materials 
to. be found in Vijnaneswara’s commentary. Dr. Jogendra Nath 
Bhattacharjya himself an erudite Hindu lawyer and Sanskrit scholar 
while:adopting Pundit Rajkumar Sarvadhikari’s scheme of succession 
amongst Mitakshara dandfus in his valuable work on Hindu law, 


(1) L L. R. s4 All- 698 (F. B.) ; A. L R. (1992) All. 417 (F. B.). 


i 


Vol, LVIII.) KESHAR SING Vi SECRETARY OF STATE. 49n 


pointed out that “ no English text writer before Pundit Rajkumar 
ever-attempted to solve the question.” Sarvadhikari’s scheme of 
Mitakshara bandhus is fully explained in his great classic lectures 
which in the words of Sir Asutosh Mookerjee “have materially 
developed Hindu law of Inheritance in our own times.” In fact, 
Pundit Rajkumar Sarvadhikari with his scheme of succession amongst 
gotrajas in the Mitakshara School adopted by the Privy Council in 
the-case of Buddha Singh v. Laltu Singh (1) and by all lawyers and 
Courts in Indi, and with his doctrines of “ mutuality” and “ lines” 
of Sapindaship amongst Aeritable bandhus in the same School, 
adopted by eminent Judges and lawyers in India and finally 
approved by the Privy Council in the case of Ramchandra v. 
Vinayaka (a) not to speak of ‘his researches into the law of inherit- 
ance in -the Dayabhaga School and numerous other’ valuable 
researches dating back to the Vedic period may, justly claim a high 
place amongst the makers of the Hindu law of Inheritance in 
modern times, > The rule of preference or the order of succession 
amongst bandhus or their’ classification according to Pundit Raj- 
kumar need not be discussed here. There may be and there is 
some difference between him and the Privy Council as to the 
position and status of some of these bandhus, That however is 
another story and may be reserved for a future discussion. 

“So far however as Prof. Rajkumar’s theory of the heritability of 
bandhus or- bhinnagotra sapindas is concerned which is fall} 
explained in his Tagore Lectures (see p. 570 ef seg) and need not 
be discussed in detail here, it may very briefly be said to be based 
on two principles: (zs¢) that in order that the claimant may be 2 
heritable bandhu of the propositus, the claimant and the propositus 
must be sapindas of each other, in other words, there must be 
mutuality of sapindaship amongst them; and, (and/y) that the claim 
ant must also belong to certain particular “'#nes” or families viz., 
(a) owner's own family, or (b) that of his father, or (c) in’ his 
mother’s family or (d) in his father’s mother’s family, “or (e) in his 
mother’s mother’s family (see Sarvadhikari, and Edn. v. 591). Now 
with regard to the jirst principle, i. e, mutuality of sapindaship 
which is deduced by the author from Manu’s ‘text IX v: 187, 
wane YWA a: aw ae WA Hea as ‘interpreted by Visweswar 
‘Bhatta and Ballam Bhatta, since sapindaship’ceases after the yth 
degree on father’s side and 5th degree on mothei’s, “it follows 
that in the case of Jhinnagotra sapindas or bandhus, if A’ be a 


(1) 42 I. A. 208 ; 37 All 604; 20 C. W. N. 1; 22C. L, J. 481, | 
(2) 411. A. 290 ; 42 Cale. 384 ; 18 C. W. N., 1154; 20C, L. J. 572. 
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sapinda of B, B need not necessarily be a sapinda of A, whereas in 
the case of sagotra sapindas if A be a sapinda of B, B must also be 
asapinda of A. Allthis has been fully explained by the author 
with the help of diagrams (see p. 592, 2nd Edn). Thus in the 

A S1 S2 S3 D S4 diagram P represents the propositus, A his 
father, S represents a son and D a daughter, 
Here S4 is a sapinda of A and therefore 
also of P being within 7 degrees of sapindaship on father’s side of 
P but Ais nota sapinda of Sq being on his mother’s side and 
removed more than 5 degrees and therefore not a sapinda of P 
either; in other words, there is want of mutuality of sapindasbip 
between P and S4 and therefore S4 is not a heritable bandhu of P. 
This doctrine of mutuality of sapindaship as an essential condition 
of heritability amongst Mitakshara bandhus as propounded by 
Pundit Rajkumar has not only been adopted by eminent Judges like 
Mr. Justice Ramesh Chandra Mitter (aftetwards Sir), Sir Richard 
Garth and others inthe Full Bench case of Umaid Bahadoor v. 
Udoi Chand (1) and by Mr. Justice Gurudas Banerjee (after- 
wards Sir) in the case of Badu Lal v. Nanku Ram (2) but 
approved by the Privy Council in Ram Chandra’s case (3) 
where their Lordships observe “ The doctrine of mutuality is based 
on the rule enunciated by Manu and is fully explained by Dr. Raj- 
kumar Sarvadhikari in his Lectures” (see p. 572, 2nd Edn.) and 
followed since by all Courts in India. One should have thought 
that the matter had been placed beyond all controversy, yet, there 
are writers who insist on running their heads against stone walls by 
refusing to see how A may bea sapinda of B without B being a 
sapinda of A. 

With regard to the second principle viz., the “dine” theory that 
in order to bea heritable bandhu under Mitakshara the claimant 
"must also satisfy a second ‘condition viz, belong to particular 
families or “ Hines” of the propositus as fully explained and also 
graphically shown in tables (See Sarvadhikari, znd Edn. pp. 607a 
and 6o7b), it is equally beyond controversy. Pundit Rajkumar 
Sarvadhikari has evolved the doctrine of “ Zines ” not only from the 
express statements but also the illustrations and implications of the 
„great commentator Vijnaneswara and his followers Mitra Misra and 
others. For example, that bandhus are of three classes and three 
classes Only, tbat the banihus referred to are all bandhus of the 

(1) I. L. R. 6 Calce 119. 
(a) I. L. R. 22 Calci 339. 
(3) I. L. R. 42 Calc. 384. 
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Owner or propositus, that the samples given in the text of Vriddha 
Satatapa quotedin Mit. II, VI, I by way of illustration are not 
exhaustive but only illustrative, that they show that they all belong 
only tu particular families or lines. From these and other data the 
learned author formulates certain rules for finding out who are 
heritable bandkus under Mitakshara (See pp. 597—602). In this 
way he has shown that the heritable éandkus under Mitakshara 
must be confined to certain particular families (fve) viz, the 
families of the propositus and of his father, of his maternal grand- 
father, of his father’s maternal grandfather and of his mothers 
maternal grandfather, the line of agnafes of the respective maternal 
ancestors being only taken into consideration. Thus maternal 
grandfather’s mother’s father of the propositus or any descendant of 
his though within 5 degrees of the propositus would be too remote 
to be a heritable bandhu. The second principle or the “ dine” theory 
is briefly expressed by Professor Rajkumar by saying that the late 
owner and the person claiming the heritable right must be sapindas 
of each other either (1) directly through themselves, or (a) through 
their fathers or (3) through their mothers (p. 592). This theory has 
also been accepted and explained with an illustration inthe Full 
Bench case of Umaid Bahkadoor and by Mr. Justice Guru Das 
Banerjee in Babu Lals case cited above and approved by the Privy 
Council in Ram Chandra’s case. In Babu Lals case their Lordships 
(Norris and Banerjee, JJ) say “Again a sapinda (d4tnna gotra) of 
the propositus to be capable of inheriting must satisfy a further 
condition, namely, that he must be so related to the propositus, 
that the propositus is also a sapinda of him, either directly or 
through the father or through the mother. This mutuality of 
sapinda relationship is assumed as a necessary condition in the case 
of Umaid Bahadoor v. Udoi Chand (x) and the authority for this is 
to be found inthe text of Manu (Ch. IX, p. 187) cited in the 
Mitakshara II, iii, 3, as interpreted by Ballam Bhatta and Viswe- 
swara Bhatta, the two leading commentators on the Mitakshara. 
That text according to these commentators means The property 
of a near sapinda shall be that of a near sapinda.” The learned 
Judges not only adopt the result of the researches of the learned 
author but quote his very words (See pp. 443—444 and p. 592, 2nd 
Edn.). The Privy Council in Ram Chandra’s case(2) quote the whole 
of the above passage from Babu Lařs case (3) with approval and 


(1) J. L R. 6 Cale 119, 
(2) I. L. R. 42 Cale. 334 
(3) I. L. R. 22 Cale, 339. 
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point out that in that case “the otder of Sapinda relationship with’ 
its’ limitations in Rajkumar Sarvadhikari’s Tagore ‘Lectures - is 
adopted as representing a correct exposition of the’Mitakshara law.” 

There are some who would argue and Sastri Golap Chandra is 
one of them, that as bandhu is defined -in- the Mitakshara as 
bhinnagotra sapinda and as sapindaship ceases after the 7th degree 
and as Vijnaneswara has nowhere expressly restricted the heritable 
bandhus to any particular “lines” or “ families” of the propositus, 
all bhinnagotra sapindas within seven degrees indiscriminately 
would be Bandhus for purposes of inheritance and would come in 
_ after the Gofrajas. They ignore even the doctrine of mutuality of 
sapindaship asa necessary condition of heritability of Mitakshara 
bandhus. In Ram Chandra v. Vinayak (1); the Rt. Hon’ble Mr. 
Amir Aliina most able and learned judgment lays down “-The 
general conclusion to which a close examination of the authorities 
leads their Lordships may be briefly stated as follows: (a) that the 
sapinda relationship, on which the heritable right of collaterals is 
founded, ceases in the case of bhinnagotra sapindas with the ‘fifth 
degree from the common ancestor; (b) that in order to entitle a 
man to succeed to the inheritance of another he must be so related 
to the latter that they are sagindas of each other, which is onlya 
paraphrase of Manu’s rule.” As the doctrine of mutuality of 
sapindaship has thus now been unequivocally accepted by the Privy 
Council and as a consequence of that doctrine, sapindaship in the 
case of déinnagotra sap~indas or bandhus has been reduced from 
seven to five degrees as laid down by the Privy Council and explain- 
ed and illustrated by Pundit Rajkumar Sarvadhikari [See Sarvadhi- 
kari pp. 604, 605 and 611 and tablesat p. 607(a) and 607(b)j 
(except in the case of dandhus through father’s mother where 
sapindaship is extended one degree more, i. e, up to six degrees 
instead of five by the theory known as frog’s leap) (See Sarvadhikari, 
-2nd Edn. pp. 600—6o1), these critics now concentrate their attack- 
on the second doctrine, viz., the doctrine of ‘lines’ and say ‘very 
well, then, heritable dandfus are all cognate Sapindas within fve 
degrees without restriction’. Their stock argument being-as shown 
above, that as Vijnaneswara has not expressly restricted heritable 
bandhus to any particular families or “ lines” of the propositus, it is 
wrong todo so. They make short work of the decision of the 
Calcutta Full Bench in Umaid Bahadoor’s case (2) by saying that the 
decision on this point is an obifer and therefore not worthy of con- 

(1) 20 C. L. J. 573 (P. C.) at p. 611. 

(2) LL. R. 6 Cale. 119. 
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sideration ; and, all subsequent decisions such as of Mr. Justice 
Gurudas Banerjee in Babu Zaľs case(x) and even the approval 
of the Privy Council in Ram Chandra’s case (2) being based on 
Umaid Bahadoor’s case (3) must share the same fate. One is apt to 
lose all patience with critics like these, for it is really strange that 
the doctrines of “mutuality? and “lines? propounded by the 
great jurist, not only adopted by erudite sanskrit scholars like Dr. 
Bhattacharjya and by eminent judges like Sir Ramesh Chandra 
and Sir Guru Das but also approved by the Judicial Committee of 
the Privy Council should still be the subject of futile:criticisms - 
at the hands of writers who are incapable of taking the jurist’s 
broad and comprehensive view, of reading between the lines of 
the statements of Vijnaneswara about “ Bandhus” and their 
succession. Their narrow and circumscribed view leads to no- 
where and makes confusion worse confounded. They forget 
that these Commentators and Nibandhakars often contented them- 
selves with indicating only the general outlines, leaving the details 
to be filled in or worked out as occasion might arise in future. 
Often the implications of their statements are as important as the 
statements themselves. “The successive comment of jurisconsult 
upon jurisconsult” says Sir H, Maine “has played an important 
part in the development of law in eyery country.” In Hindu law 
it has been the most potent factor in its development, In the 
glowing words of Pundit Raj Kumar himself “The ball has gone. 
on rolling ever since, and each succeeding legislator—from the 
great anchorite of Kalyana to the philosophic lawyer of Zriveni— 
has been adding impetus by the force of his genius to its never 
ceasing motion. 

In the recent Full Bench case of Gajadhar Prasad v. Gauri 
Sankar (4) before the Allahabad High Court the learned Judges 
have, by independent reasonings come to the same conclusions 
as Pundit Raj Kumar in regard to the doctrine of “Hnes”. Thus 
both Mr. Justice Sulaiman and Mr. Justice Mukerjee show that 
the expressions pitri bandhu (franz, ) and matri bandhu ( qaaa, Jare 
used not in the possessive but in adjectival sense, not in the sense of 
father’s and mother’s bandhus but in the sense of owners bandhus 
through father and mother (see also Sarvadhikari p 590) in other 
words, they are compound words formed not by sastitatpurusa samasa 


(1) LL. R. 22 Cale. 339. 
© (4) 42 Cale. 384 
(3) L L. R. 6 Calc. 119. . 
(4) I L. R. 54 All. 698 (F.B); A. I R. 41992) All. 417 (F.B) 
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(astaga) but by #rizia fatpurusa (atu wages) that the conception 
in Hindu Law of sapinda relationship is primarily along the 
~ agnatic line ; that the learned Judges in Umaid Bapodoor's case (1) 
and Babu Lal’s case (2) took into consideration the mother’s ances- 
tors only in her agnatic line ; that if aX? cognatic relations, and not 
those only along particular ‘lines’ had been intended then there 
would have been no need to mention bandhus on father’s side 
and mother’s side; that if piiri and matri bandhus had meant 
father’s and mother’s bandhus and not owner’s bandhus through 
* father and through mother, then sapindaship would have to be 
counted up to the 5th degree from father and mother respectively, 
i. e., 6th degree from the propositus which would be wrong as laid 
down by the Privy Council in Ram Chandra’s case (3). Mr. Justice 
Mukerjee further points out from ‘the original text in the Mitakshara 
that according to Vijnaneswara the Sapindas through the mother 
are the maternal grandfather, his father and so on, all on the male 
line, thus Vijnaneswara interpreted the word santane ( gema ) as 
meaning only the male line (See also Sarvadhikari p. 473). On these 
and other grounds the learned Judges have come tu the conclusion 
that the ancestral lines beyond the grand parents are purely agnatic 
and .not cognatic [as shown in tables:in-Sarvadhikari pp. 6c7(a) and 
607(b)|. Inthe end, Mr, Justice Mukerjee observes “ The conclu- 
sion at which I have arrived is the same at which that eminent 
though much maligned modern writer Mr. Sarvadhikari arrived... 
that the ‘table of heirs framed by Mr. Sarvadhikari and adopted by 
all other important writers like Mayne on Hindu law is in accord- 
ance with my conclusion. ” 

Let us now revert again to the Madras decision in the case in 
question. Before examining the judgments of the learned Judges in 
detail, let it be said at once that judgments whether delivered by 
European or Indian Judges, whether'delivered in the High Courts 
in India or in the Judicial Committee of the Privy Council, involv- 
ing important questions of jwisprudence, generally evince so much 
erudition, industry and care that they form one of the most glorious 
chapters in the history of administration of Justice in British India. 
But as to err is human itis no wonder that there are occasional 
lapses. The regret is only when the blundeis are committed 
mainly through the learned Judges being unwittingly misled by 
so-called authorities, for, an accurate knowledge of ‘who is who’ is 
not to be neglected even by a Judge. Now, Mr. Justice Spencer in 


(1) I, L- R. 6 Cale, 119. (2) I, L. R. 22 Cale. 339. 
(3) 1. L.R. 42 Cale. 384. 
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his judgment in-the case in question differs from the “Zine” theory of 
Pundit Raj Kumar and holds father’s sisters son’s daughters 
son to be a heritable bandhu on the following grounds : 

(i) Refers to the authority of one Mr. Ganapathi Aiyar’s 
article in Vol. IX of the Mad. L. J.; Mr. Justice Sulaiman has 
taken the trouble to show the fallacies in the writers theory ; any 
further comment would be superfluous. 

(ii) Refers to the table at p. 785 of the 7th Edition of Mayne’s 
Hindu law and to the case of „Parot v. Mehta (1). The reference is 
wholly wrong as pointed out by Mr. Justice Sulaiman; both the 
table and the case support the contrary proposition. 

(iii) Refers to the observation in Umaid Bahadurs case as 
unnecessary and therefore a mere odjfer and to the observation that 
F in the illustration in that case was within 6 degrees from the 
common ancestor as being unintelligible. Now in that case 
the learned Judges in laying down the doctrine of heritability of 
bandhus observe “It is necessary to see whether they are sapindas 
to each other, either directly through themselves or through their 
mothers and fathers” (the same as the “dine” theory of Pundit Raj 
Kumar); and, to explain the doctrine, give an illustration to show 
that B and E would be sapindas of each other but not B and F 
(E’s- son). What is said in illustration of the doctrine itself i is 
surely not an oditey and it is doubly wrong to ignore it when it 
has been approved by the Privy Council and followed by Courts 
for more than half a century. In the recent Full Bench case 
before’ the Allahabed High Court Mr. Justice Sulaiman rightly 
observes “it is not altogether an odifer and is entitled to great 
weight.” In the recent case of Amarendra v. Sanatan (2) referring 
toa dictum of Lord Kingsdown in Bhooban Moys (3) case, the 
Privy Council observe “This dictum has stood unquestioned for 
well over half a century and it is too late now to suggest that it was 
merely an ofiter and can be disregarded.” ‘The present case is 
even a stronger example. As regards the observation that F is 
within 6 degrees from the common ‘ancestor, the learned judges 
were only referring to the limit of sapindaship as being within 7 
and 5 degrees on father’s and mother’s side respectively or as it is 
often said within 6 and 4 cegrees kaving out the common ancestor. 
Thus the observation is not only perfectly intelligible but perfectly 
correct. 


- (1) 19 Bom. 631. 
(2) 37 C. W. N. 928 (956) ; 57 Ce L. J. 593 (P. C.) ; A. L R. (1999) P. C. 155 
(3) 10 M. 1. A. 279. 
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(IV) Says the word Santane (gawa) i.e., “dine” in the Mita- 
kshara does not appear to denote only male ancestors. We have 
already shown that in the Full Bench case before the Allahabad 
High Court Mr, Justice Mukerjee has pointed out from the original 
text that the word is used in the Mitakshara is in the sense of 
the male line.. 


(V) Refers to the authority and to the views of Mr. Golap 
Chandra Sircar Sastri, We shall presently’ examine the views 
of the learned author more in detail to show how far his views can 
_ be accepted as correct. ' 


(VI) Refers to certain observations of Dr. Jolly (T. L. L. p 216) 
with regard to Pundit Raj Kumars scheme of bandhu relationship 
under Mitakshara law, observations which, in spite of the learned 
Doctor’s unfounded apprehe nsions, as proved by subsequent events 
about the ready acceptance of the scheme, can be construed 
only as very bigh compliments paid by one great jurist to 
another. 

(VII) Refers to Pundit Rajkumar’s proposition that in case of 
bandhus exparte paterna there cannot be more than ¢wo females and 
if there are fwo females they must be relatedas mother and daughter 
(vide p. 572 and see table at p. 607a). The learned Judge. ques- 
tioris the correctness of the above proposition by citing the Privy 
Council case of Adit Narain v. Mahabir(1). Here the learned 
Judge falls into a great error. Pundit Rajkumar speaks of bandhus 
exparte paterna’ such as are shown in the table at p. 607(a), 
whereas the bandhu referred to in Adit Narain’s case (1) is a bandhu 
exparte materna, being mother’s father’s daughter’s son’s son, shown 
in the table at p. 607(b). Thus there is no contradiction of Pundit, 
Rajkumayr’s proposition in Adit Narain’s case (1). 


(VIII) Refers to certain remarks of Rai Bahadoor oger 
Chandra Ghosh in his book on. Hindu law that Pundit Rajkumar 
.Sarvadhikari's mode of computation of sapindaship is wrong. Mr. 
Ghosh presumes to correct Pundit Rajkumar and to make a most 
reckless statement without. caring to read his book. The, writer, of this: 
critique_in editing the Lectures has pointed this out and observed at 

p. 500 “ Evidently the learned Rai Bahadoor was drawing upon his 
own imagination and could not, have read the foregoing pages.” 
Mode of computation as explained in Sarvadhikari’s book, has on 
the contrary, been adopted by the Privy Council and by Courts in 


Cee ts 
(1) L. R. 481. A. 46; 33C. L, J. 263. 
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ı India (vide cases cited at the. footnote at pages 499—500 and also 
„the case of Ram Sia v. Bua (1) : . 

(IX) Refers again to the authority of: Rai Bahadoor J. C: Ghosh 
and-quotes from his book at p. 146,. 3rd Edn. that the role laid 
down ‘in: Umaid Bahadur v. Udoi Chand (2) has “ not”: been 
followed.in later cases in the.same Court, and inthe High Courts 
of Madras, Allahabad and Patna, etc., etc. Here the freak of the 
printer is responsible for the learned Judge’s blunder which however 
has an element of unconscious humour about it. The word “ not? 
in the above passage is a misprint.for “ now ” and what Mr: Ghosh 
meant to say was that the rule laid down in Umaid Bahadoor’s:case 
has nxow-been followed in later cases ; the misprint however has the 
effect of giving quite the opposite meaning to what was. intended. 
If the learned Judge had taken the-trouble to examine. the above 
passage a little more carefully and to verify the cases cited he could 
have at once detected the mistake. Thus -we see that each and 
every argument advanced by Mr. due Spencer in support of his 
view is wholly untenable. yids u 

- Next coming to. the decision of Mr. Justice Venkata: Subba 
“Rao, the learned Judge in a more guarded judgment also 
dissents from the. “Hae” theory .of'Pundit Rajkumar Sarvadhi- 

- kari almost:solely on. the’ ground.as he puts it, “that no 
authority .is relied on by the ' learned author.” Besides refer- 
ring.to the :authority of Ghosh and -Sircar, the learned Judge 
is wrong in treating the -dictum in Umaid Bahadoor’s case (2) 
as merely an oditer.; in holding that the “Yine” .theory has ‘not 
received the approval.of the Judicial! Cummittee, and, in holding 
that the question did not arise in Babu Zal's.case (3). As we have 
already discussed all these.matters they need not be repeated. Then 
the learned Judge proceeds .to point out what is not at.all relevent 
viz., that there is some difference between Pundit Rajkumar 
Sarvadhikari and the Privy Councilin regard to the classification 
and position of some of the Mitakshara bandhus. .-In regard to the 
classification, the Privy Council follows in ofp Satatapa’s’ classifica- 
tion while Pundit Rajkumar makes. certain modifications. The 
reasons why Sarvadhikari did not follow blindly the text of Satatapa 
quoted in the Mitakshara have been fully explained by the author 
himself; and the writer of this criticism in editing the work has also 
ventured to point out in pages 625 etiseg of the 2nd Edition, that 

(t)I L.R 47 All. 10; A.I R. (1924) All 790, 


(2) I. L. R. 6 Cale. 119. 
(3) I. L. R. 22 Cale, 339, i 
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the Privy Council in the case of Muthuswami v. Sunambedu (1) 
by classifying father’s paternal aunt’s son as pifridandhu and in the 
case of Adit v. Mokabir (2), by classifying mother’s paternal: aunt’s - 
‘son as matri bandhu have really violated the most fundamental rule 
of succession of the Mitakshara viz, the rule of propinquity or the 
nearness of Sapindaship. Which is of more importance in determin- 
ing the order of succession according to Vijnaneswara? His own 
fundamental doctrine of propinquity which is the sheet anchor. of 
‘the law of succession in the Mitakshara School or the text of 
Satatapa described by Mr. Justice Sadasiva Ayyar as illogical, incom- 
plete and inconsistent ? Mr. Justice Subba Rao has not met the 
arguments either of the author or the editor of the Lectures 
{Tagore) on the law of Inheritance. It is very much to be regretted 
that even an experienced and careful Judge like Sir Shah Muham- 
mad Sulaiman of the Allahabad High Court, inthe recent Full 
Bench case of Gajadhar Prasad v. Gauri Sankar (3) has also 
chosen to call Pundit Rajkumar Sarvadhikari’s intentional depar- 
ture from Satatapa’s text for purposes of classification of bandhus 
‘mistakes’ without examining the grounds given in the book for such 
deviation. Mr. Justice Mukerjee however rightly observes with 
regard to Rajkumar’s classification and order of danddus that “ it is 
for the purpose of finding out the nearness of relationship, for, it is 
the nearness that gives the claim to inheritance”; and again “ The 
method (Sarvadhikari’s) has not been adopted to contradict Vijnane- 
„swara or „to improve on his method, duéitisin keeping with his 
method.” The italics are ours. However all this is not at all rele- 
vant as we have already said and as also pointed out by Mr. Justice 
Mukerjee. Inthe case before the Madras High Court and before 
the’ Allahabad Full Bench the whole question was whether herit- 
able Jandkus under Mitakshara law are confined to certain particular 
families or “ lines ” of the propositus ; in other words,. whether the 
doctrine of families or lines propounded by Pundit Rajkumar Sarva- 
dhikari is correct. 

We have reserved to the last our criticism of Mr. Golap Chandra 
Sastris’ views on Mitakshara dandhus. Sastri Golap Chandra not 
only questions Pundlt Rajkumar Sarvadhikari’s doctrine of families 
or “Zines” but also his doctrine of “mutuality” as an essential condi- 
tion of heritability. Referring to Pundit Rajkumar’s interpretation 
of Visweswar Bhatta and Ballam Bhatta’s gloss on the text of Manu 


(1) L- R. 28 L A. 83; 1. L. R, 19 Mad. 405 (P. C.), 
(a) L. R. 481. A. 86 ; 33 C. L. J. 263 (P. C.). 
(3) I. L. R. 54 All. 698 (F. B.). 
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IX, 187 (See Sarvadhikari, p. 443 et seq) Mr. Sircar Sastri at p. 571 
‘qth Edn. of his book on Hindu law says :— 

_ The discovery of the same was made by a Tagore Professor of Jaw, who puts 
forward this absurd doctrine that in order that A may b2 a cognate heir of B, 
they should b» Sapinda of each other, as if there may be any considerable (sic) 
case in'which A may b> B’s Sapinda but Bis not A’s Sapinda, It is absolutely 
impossible, as the word Sapinda isa correlative term, so there cannot but be 
mutuality: in every case without a single exception." 

We have already shown and it is a matter of mathematical 
demonstration that as Sapindaship ceases after 7th degree on 
father’s side and after 5th degree on mother’s side, in the case of 

e dbhinna gotra sapindas A may be a sapinda of B without B being a 
sapinda of A,and, it betrays great confusion of ideas to call the 
word ‘sapinda’ a correlative: term which it no doubtis only in the 
case of sagotra sapindas but not in the case of béinnagofra sapindas. 
Yet Mr. Sircar Sastri does not hesitate to call Pundit Rajkumar’s 
‘interpretation and his doctrine of “ mutuality” evolved therefrom 
“absurd” in spite of their unquestioning acceptance by eminent 
Judges, jurists, scholars and all the leading modern writers on Hindu 
law like Mayne and others. It is Pundit Rajkumar Sarvadhikari 
“who has developed with rigorous logic,” to quote the words of 
Dr. Jolly, his doctrines of ‘mutuality’ and ‘lines’ and thereby built 
up a system at once harmonious, consistent and rational and in 
“keeping with the fundamental doctrines of the Mitakshara School 
out of what was vague and nebulous in bandhu relationship in that 
School. This alone would make Pundit Rajkumars name long 
remembered in the domain of Hindu jurisprudence. “In these 
‘great lectures brought up to date” said Lord Haldane, the late Lord 
Chancellor, “one feels that jurisprudence is raised to its true level. ” 
Mr, Sircar Sastri also makes a grievance (p. 107, 7th Edn.), that the 
learned Hindu Judge in Umaid- Bakadur’s case (1), meaning Mr. 
Romesh Chandra Mitra, consulted Pundit Rajkumar. There is 
nothing wrong in it, for even the learned Judges of the Privy 
Council have been known to consult eminent authorities, as’ for 
instance, in the case of Sri Balasu v. Sri Balasu (2), Professor 
Max Muller was consulted in regard to the meaning of certain 
passages in the Mitakshara. But let all this pass. The writer of 
this criticism feels, for more reasons than one, considerable deli- 
cacy and hesitation in having to criticise adversely the views of 
Professor Golap Chandra Sircar Sastri, Of him surely, it cannot be 


(1) ILL. R. 6 Cale. 119. ' 
(a) L.R 261. A. 113. < Me 
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said in the language he is so fond of` using with legard to others 
that he was a “ Sanscritist’ without law”, or “a” lawyer without 
Sanscrit” ; for, besides being a Sansèrit scholar he was all his life a 
Professor of Hindu Law and a practising advocate of the Calcutta 
‘High’ Court. Moreover he 1s often cited as an authority on Hindu 
law. It is all the more regrettable therefore, that the views expressed 
by him in his book should be vitiated by such confusion of. ideas 
and inaccuracies. We shall therefore content ..ourselves with point- 
ing out only some instances of such inaccuracies connected with the 
present subject of saginda and bandhu relationship in the.Mitakshara 
School. 

(1) At p. 82, 7th Edition, Mr. Sircar Sastri translates the. well 
known passage in the Mitakshara as to. how husband and wife 
become safindas of each otheras “by reason of (they together) 
forming one body.” Dr. Buhler and Pundit Rajkumar translate 
it as “being the common generator of the same. body (the son).” 
‘At page 473 of Sarvadhikari’s book, znd Edn., the editor has 
explained why Sircar’s translation is wrong. Mr. Sircar Sastri-also 
questions the accuracy Of Buhler and Sarvadbikari’s translation and 
gives what appears to be a most curious reason.in support. We 
will quote his very words. At page 83, he,says:— ; 

“ According to their version the husband and. wife would not be sapindas, 
until and unless ason.be born to them, and consequently they would- not be 
sapindas at all to each other, should they be destitute of issue; wherecs they 
do become each other’s sapinda from the moment of their marriage.” , 

Now, it is well-known that it is the potential capacity and not the 
actual accomplished fact that determines status in such cates in 
every system of jurisprudence., 


. (2) At pages 103 and 104, 7th Edn., Mr. Sircar Sastri. intro- 
duces a mass of wholly irrelevent matters to show: that relations 
within prohibited degrees for marriage are not identical with 
bandhus for purposes of inheritance in the Mitakshara School. ‘Now, 
no one has ever said so; all that the Privy Council and the Courts 
in India have said is that sapindaship for marriage as defined by 
Vijnaneswara to be within 7 degrees on father’s side and 5 degrees 
on mother’s applies equally to all other purposes and therefore 
also applies to sapindship for purposes of inberitance.: In clause (5) 
at p 104 he says :— ; i oF 

t The proposition that.if A can marry. B’s sister, then B cannot be A’s Keir, is 
not correct ; for a Brahmin of Madras can marry his maternal uncle’s daughter 


whose brother is expressly recognised as an heir, and .Sudras. can marry within 
the same gotra, a girl whose brother is a samanodaka, and as such an heir, ” 


` 


x 
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In the first place, nobody has ever assertéd that no‘one can be'a 

heritable bandhu for inheritance inthe Mitakshara ‘School ‘if tbe 
propositus can marry (even by reason of spécial'custom) his sister. ' 
He himself makes the assumption and then :adduces the- special 
custom prevailing in Madras of marrying within prohibited ‘degrees 
to refute his own assumption. Now, it is an: well established ‘prin- , 
ciple of Hindu ldw that custom overrides written text of the law. 
You cannot therefore cite such special customs to -disprove the 
general law. If: the general law be that sapindaship for 
marriage and for inheritance is the‘ same: in the Mitakshara 
School i.e- ceases after 7'degrées on father’s side and 5 degrees 
on mother’s, such general law is not disproved by any special custom 
of marriage to the contrary. Thatin Southern India ‘marriage is 
permissible, by custom with mother’s sister’s or father’s sisters 
daughter does not disprove the general law tbat sapindaship’ for 
marriage and for inheritance ceases in the Mitakshara School after 
7 degrees on father’s and 5 degrees on mother’s tide. Reference to 
marriage within the same ‘gofrd amongst Sudras is equally irrelevent: 
The learned author’s argument seems to ‘be vitiated by great con- - 
fusion of: ideas—confusion in assumption, in argument and in 
conclusion. 4 a, 
- » (3) In clause (7) page 104 Mr. Sircar Saslri makes the most 
unwarranted assumption that the term “safinda” in the Mitakshara 
means for purposes of inheritance “ any relation.” ` According to 
the Mitakshara'all sagindas are no doubt ‘blood connections in the 
sense-of being connected through particles of the same body, but it 
does not follow that the converse is true viz, that all’ blood con- 
nections or relations are sapindas. “In fact. Vijnaneswara takes great 
pains to establish just the contrary proposition that for practical pur- 
poses the word saginda is to be taken in a restricted sense like the 
term “ paukaja”.( gee ) and invokes the authority of Yajnavalkya 
T, 53, to show that it is limited to blood relations within 7 degrees on 
' father’s’ side ‘and 5 degrees on mother’s. In other words, ‘says 
Vijnaneswara in Acharkanda that sapindaship ceases in the father’s 
line after the 7th degree and in the mother’s line after the sth degree. 
Then for purposes of inheritance he further restricts the term (in 
Mit 11, Sec. V, verse 5 and 6) to gofrajas or agnates within ‘seven 
degrees. Therefore it is wholly wrong on the part of the learned 
author to say that sa¢inda for purposes of inheritance in the Mitak- 
shara means “any relation ”. J 

(4) At pages 103 and roq the learned author makes an equally 
unwarranted and erroneous statement that the term “bandhu” in 
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the Mitakshara for purposes of inheritance means either‘all | dAinna- 
gotra relations or cognates without any distinction, or at any raté 
all cognates within seven degrees both on father’s and mother’s side. ” 
According to Mr. Sircar Sastri therefore a ‘bhinnagotra samanodaka’ 
would under the Mitakshara bea bandhu for inheritance—an 
assumption which we may be pardoned for observing, would make 
the spirit of Vijnaneswara shriek in agony in the next world. 
. Sircar Sastri argues as ‘saginda’ in the Mitakshara means “any rela- 
tion” which we have just shown it does not, and as bandhu is defined 
as bhinnagotra sapinda, therefore bandhu would mean and include ` 
any ‘cognate relation. In support he quotes the hackneyed couplet 
of Chanakya lispel by every boy in the village patshala “stag 
waa Ga” etc.” to show that the word bandhu (though the 
word in the couplet is Jandkava) is usel to denote ‘any relation’. 
Pundit Rajkumar has shown in his book (see Sarvadhikari, and Edn. 
pp. 221-222) that both before and after Yajnavalkya, the term 
bandhu was used in the sense of agnatic kinsmen and that Yajna- 
valkya himself has used the word indiscriminately in no -less than 
sevenicen places for relations in general,—agnates and cognates and 
even as synonymous with friends. Mr. Sircar Sastri should have 
seen that all this is wholly irrelevent. The whole question is in what 
Sense is the term ‘sandhu’ usel’ by‘Vijnaneswara in Mit. II, Ch. VI 
where he defines it as dAinnagotva safinda. We neej not repeat all 
the arguments advancel by their Lordships of the Privy Council in 
Ram Chandra’s case (x) for holding that the limitation for sapinda- 
ship laid down by Vijnaneswara in the Achkarkanda, yiz., 7 dezrees 
on father’s side and 5 degrees on mother’s was a limitation of 
sapinda relationship generally i. e, for all purposes. Therefore the 
word bandhu which is definei as bhinnagotra sapinda means and 
includes in the Mitakshara also for purposes of inheritance, all 
cognate relations within 7 degrees on father’s sidejand 5 degrees on 
mother’s which again by the operation of the rule of mutuality of 
sapindaship is reducej, as already explained, to oe relations 
within jive degrees. 
(5) Atp. req cl (8) Mr, Sircar Sastri says that in counting 
degrees of sapindaship, 

“Mitakshara distinctly says that the seven degrees on the father’s side and 
the five degrees on the mother’s side are to be computed from the father and the 
mother repectively ; hence the six descendants of the father’s Seventh ancestor 
who is eighth from the propositus are sapindas for marriage. But the eighth 
ancestor’s descendants are admittedly not sapindas for inheritance ; for the 
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Mitakshara has explained sapinda relation for inheritance to extend to seven ` 


degrees from the propositus and not from his father. This conclusively shows 
that the saplnda relationship for marriage is inapplicable to inhentance. 

Here again is hopeless confusion made worse by mistranslation 
and misrepresentation. In counting prohibited degrees of sapind- 
ship Mitakshara says begin from the father, go up to his sixth (and 
not seventh) ancestor, the propositus himself being reckoned as the 
seventh (‘ara a una: ) (see Sarvadhikari znd Edn. pp. 472-473 and 
498-500; Bannerjee’s Marriage and Stridhan 3rd. Edn. p. 61; Mandalik 
p. 347). We have already pointed out that the mode of counting 
sapindaship for marriage in the Mitakshara school as explained by 
Pandit Rajkumar in the above pages has been followed by the 
Privy Council and by Courts in India. Mitakshara nowhere says 
that the counting is to be from the father up to his seventh ancestor 
who would therefore be eighth from: the propositus. Evidently 
Mr. Sircar Sastri has made a confusion with the Bengal school 
where sapindaship for marriage extends one degree more both on 
father’s and mother’s side than in the Mitakshaua. 

Let us stop here. We think we have said enough to show that 
the decision of the Madras High Court in the above case on both 
the points, viz, (1) whether in the Madras Presidency, in the ab- 
sence of agnate kinsmen of the husband, a widow can make a 
valid adoption with the consent of her husband’s cognate kinsmen 
and, (2) whether Aeritable bandhus in the Mitakshara school are 
confined to certain particular “lines” or families of the propositus 
is erroneous, and that the learned judges were misled in both 
the instances chiefly by Mr. Golap Chandra Sircar Sastri’s views. 


NOTES OF CASES. 


Decree for monsy—Execut ion—Piecemeal, if permissible. 

One R obtained a decree against P for a certain sum and for 
_ costs of the suit and also interest at the rate of 6 per cent. per 
annum from the date of the filing of the suit. R at first filed an 
l application in execution asking for payment of the principal sums 
awarded by the decree and costs and P paid down that sum. 
Two years afterwards R filed another application for recovery of 
.the interest awarded to him by the original decree. 

Held (ger Join Beaumont, C. J. and Murphy, J.) that a party 
having a right to execute a decree for money must enforce the 
whole decree at the same time and cannot do 80 piecemeal. 

S R 


{. Le R. 57 Bom. 468. 
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NEW APPOINTMENTS. 
High Court Bench. 


We are extremely glad to learn that Mr. Justice Guha has been 
appointed a permanent Judge of the High Court in the vacancy 
caused by the retirement of Mr. Justice Pearson, It is a matter 
for satisfaction that the authorities have at last done the right thing, 
though somewhat late. 

* * kad * * * 

Another good selection is the appointment of Mr. Nasim Ali 
as an Additional Judge. His work at the Bar was extremely ` satis- 
factory. We have no doubt he will be an acquisition to the Bench. 
Our sincere congratulations go to him. 

* * + * + * 

Mr. G D. McNair has been appointed to act as a Judge in 
place of Mr. Justice C. C. Ghose, who is nowon leave. Mr. 
McNair had already acted as a Judge once before and created a very 
good impression, 

* * * * * * 


Mr. A. K. Roy has also been appointed to act asa Judge in 
place of Mr. Justice Torick Ameer Ali (on leave), Mr. Roy saton the 
Bench sometime before and his appointment was met with universal 
satisfaction. He holds an enviable place at the bar and is held in 
high esteem by his brethren of the profession everywhere. We 
have no doubt his judicial career will be equally bright. 
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' NEW HIGH + GR RULES. 
‘Re: Paper-books. 


_ Norirication—No.- 22691 G. 


_ Notwithstanding saying © contained in the Appellate Side Rules 
manner atid procèduré'of' their preparation and such reduction of 
fees and costs relating thereto ab are hereby’ notified will take effect 
on and from the 13th’ November, 1933, and until‘ further orders, and 
will apply $ ; 

(1) in the case of First Appeals from Decrees and Orders, from 
the time when thé translatiotis df vernacular documents’ for inclusion 
in the paper-books aré submitted for examination, whether on ‘or 
after that datë, and 

(2) in the case-of Second Appeals, to all such appeals filed on 
and after the aforesaid date. 

A.—(i). Paper-books in First Appeals valued at Rs. 10,000'0r 
more -will be prepared entirely-in the -Court’s office‘siive only. that the 
translation will be made by the appellant’s Advocate, the examina: 
tion being done by-the existing-panel of’ Examiners on fee system," 
as at present; 

(i). transcribing (including the examination of manuscripts) will’ 
be done by the Court’s office 5 

(iii) “printing chatgés will be‘reduced’ from-Re. 1-6 to Re. 1-3' 
per-page ; 

(iv) a list of some approved preses (including the Bengal 
Goverment Press) will'be mairitained’ and ` thé printing work will be’ 
done: by them only. 

B—(i) Paper-books in First Appeals valued at less than 
Ms. 10,000 will be prepared entirely-in-the office of the appellants 
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Advocate, the examination of translations being done on the fee 
system by a new panel of Examiners; 


(ii) this panel of Examiners will be formed from the practising 
Advocates of the Court from which the respondent will select an 
Examiner for examining the translation made by the appellant’s 
Advocate. If, however, the respondent fails to enter appearance 
by the time the appellant submits his translations for examination, 
he loses his privilege to select the Examiner. In such cases, the 
translations will be examined by the existing panel of Examiners. 


In all such appeals as come under categories A and B above, 
the entire estimates for the preparation of the paper-books will, 
however, continue to be prepared inthe office of the Court and 
served on the parties, upon their filing their “‘ Lists of Papers.” as at 
present. The Court will collect the money due on such estimates 
from the parties, and from such collection will keep the undertaking 
Advocates in funds necessary for the preparation of the paper-books, 
When the paper-books are finally prepared, the costs shall be taxed 
under the direction of the Registrar. 


C.—In the case of Second Appeals exceeding Rs. 50 in = the 
the Court have decided to dispense with printed paper-books. 
Before preliminary hearing for admission of the appeal, that is, as 
soon as the appeal is registered and given a number, the appellant 
will be required to pay Rs. ro only, and four typed copies will be 
prepared in the Court’s office, of which two will be for the Court and 
two will be given to the appellant, to be used both at the prelimi- 
nary as well as the final hearing ; and after admission, as the respon- 
dent or separate sets of respondents enter appearance through 
different Advocates, they will be charged at the rate of-Rs. 5 each. 
The appellant will have to supply a copy to the Deputy Registrar 
if there is a minor whom he represents; he can do so out of the 
copies which he has received or by purchasing a copy for Rs. 5. 


D.—dn the case of Second Appeals not exceeding Rs. 50 in value, 
the ‘existing system will continue and there will be no levying of 
compulsory charges on the litigants. After admission of the appeal, 
however, four copies of typewritten paper-books will be prepared 
(instead of two as at present) in the Court’s office, of which two will 
be kept for the use of the Court, one will be given to the Deputy 
Registrar, if there is a minor for whom he will have to appear, and 
the remaining copy will sell for Rs. 3 if the appellant or the respon- 
dent chooses to purchase the same. , 
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THE BENGAL MONEY-LENDERS ACT, 1933. 
Bengal Act VII of 1933. 


An Act to provide more effectual control of money- 
lending in Bengal.. 


» 


Whereas it is expedient to make better provision for the control 
of money-lending and to give additional powers to Courts to deal 
with money-lending in Bengal ; , 

` And whereas the previous sanction of the Governor General has 


ape been obtained under sub-section (3) of section 80A of 


6&7Geo. the Government of India Act to the passing of this Act; 


9 & ef ; It is hereby enacted as follows :— 
z EA ; 1. (z) This Act may be called the Bengal Money- 


lenders Act, 1933. 
(2) It extends to the whole of Bengal; 





Short titl 
extent an 
commencement, 


Provided that nothing in this Act shall apply to any loan made _. 


within the limits of the Ordinary Original Jurisdiction of the High 
Court or under a contract made within those limits, 

(3) It shall come into force on such date as the Local Govern- 
ment may, by notification in the Calcutta Gasette, appoint. * 

2. In this Act, unless there is anything repugnant in the subject 

> or context— 

(z) “ money-lender ” means any person who grants a: loan of 
money ; and : 

(2) “ presenibod ” means aaa X wiles: made under- this 
Act 


* This Act shall come into operation from the 1st July 1934 as notified by 
the -Local- Government ia the Calcutta Gazette on the 28th December 1993. 
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3. Where in any suit in respect of any money lent by a money- 

X of 1918. lender after the commencement of the Usurious Loans 
Act, 1918 it is found that the interest charged exceeds the rate of 

fifteen ger cent. per annum in the case of a secured loan or twenty- 

five ger cent. per annum in the case of an unsecured loan or that there 

-isa stipulation for rests at intervals of less than six months, the 
Court shall, until the contrary 1s proved, presume for the purpose of 

section 3 of the -Usurious Loans Act, 1918, that the interest charged 


- is excessive and that the transaction was harsh and unconscionable 


and was substantially unfair, but this provision shall be without pre- 


, judice to the powers of the Court under the said section where the 


Power to limit 
interest recoverable 
in certain cases. 


Maximum rate of 
interest recoverable 
under a contract 
which provides for 
the payment of com- 
pound interest. 


Bar to recovery of 
interest exceeding 
the principal. 


Money lender to 
supply debtor with 
particulars of loan. 


Court is satisfied. that the interest charged, though not exceeding 
fifteen ger cent. per annum or twenty-five per cent. per annum, as the 
case may be, is excessive. 


4. Notwithstanding anything in any other Act, where in any suit 
in respect of any money lent by a money-lender before the com- 
mencement of this Act it is found that the arrears of interest amount 
to a sum greater than the principal of the loan, the Court, unless it 
is satisfied that the money-lender had reasonable grounds for not 
enforcing his claim earlier, shall limit the amount of such interest 
recoverable in the suit to an amount equal tothe principal of the 
loan. 


5. No money-lender shall recover by suit interest of.any kind at 
a rate exceeding ten per cent. per annum in respect of any loan made 
after the commencement of this Act under a contract which provides 
for the payment of compound interest. 


6. No Court shall, in respect of any loan made after the com- 
mencement of this Act, decree on account of arrears of interest a 
sum greater than the principal of the loan. 


7. (z) Every money-lender, on demand made in the prescribed 
form by a debtor by registered post, shall supply such debtor with 
such particulars as. may be prescribed concerning any loan made by 
him to the debtor on account of which any sum is due from the 
debtor. 


(2) A money-lender who sends by registered post to the debtor 
at the address mentioned in the form of demand the particulars 
referred to in sub-section (z) shall be presumed to have complied 
with the demand made under that sub-section. | 


(3) Where a money-lender has complied with a demand made 
by a debtor under sub-section (z) the debtor shall not be entitled 


Z 


. to the money-lender, 
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to make a further demand under the said sub-section in respect of 
the same loan within a period of six months from the date of such 
compliance, 


8. Ifa money-lender to whom a demand has been made in 
accordance with the provisions of sub-section (z) of section 7 fails 
without reasonable excuse to comply therewith within a month from 
the date of the service of the demand, interest shall not be charge- 
able in respect of the loan concerning which the demand was made 
for so long as the default continues. 


9. (1) Where a debtor has sent to a money-lender by postal 
mioney-order any sum of money due from him to the money-lender 
in respect of a loan and the money-lender has refused to accept the 
same the debtor may apply in the prescribed manner to the lowest 
Civil Court having jurisdiction over the place where he resides for 
permission to deposit the said sum in Court to the account of the 
money-lender and the Court on receiving the prescribed fee from the 
debtor shall keep the said sum in deposit and shall send a notice of 
the deposit in the prescribed manner to the money-lender. 


(2) Ifa money-lender accepts money sent in the manner speci- 
fied in sub-section (7) by a debtor or withdraws money deposited 
under the said sub-section he shall not be bound by any statement 
made by the debtor in remitting or depositing the money. 

ro. (z) The Local Government may make roles for carrying 
out the purposes of this Act. 


(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may provide for all or any of the follow- 
ing matters, namely :— 

(i) the form of a demand by a debtor and the particulars to be 
supplied by a money-lender under sut-section (z) of section 7 ; 
and 


(ii) the manner in which an application for:deposit is to be made 
under sub-section (r) of section 9, the fee to be paid for such appli- 
cation, and the manner in which a notice of the deposit is to be sent 


i 


Gon 


Failure to supply 
particulars under 
section 7. 


Deposit in Court 
of money due to 
money-lender, 


Rules. 
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REVIEW. a 
Juristic Personality of Hindu Deities (Asutosh Mookerjee 


Lectures, : 1931) by Dr. S. C. Bagchi, LL, D. ; PANG by the 
University of Calcutta, 1933. 


‘ Jt is entirely in the fitness of things that this series of Asutosh 
“Mookerjee Lectures was delivered by a distinguished scholar like 
‘Dr. Bagchi and the lectures relate to a subject which was brought 
into prominenge by the epoch-making judgment of late si Asutosh 
-Mookerjee in Bhupati Nath Smritithirtha’s case. 


The subject of Person and Personality is one of the most abstract 
‘and abstruse matters ‘in the whole domain of Jurisprudence and the 
Lecturer has spared no pains in elucidating the various and somé- 
“what conflicting and puzzling theories of Juristic Personality. We 
may not bein entire agreement with him when he says that the 
' Gierke-Maitland theory of Juristic Personality fits in admirably with 
the facts of law but there can be no doubt that Dr. Bagchi supports 
his coriclusion with consummate skill and cogent reasons. 
` In his third and last lecture the learned lecturer has supported 
the decision in Bhupati Nath Smritithirtha’s case by copious 
references to the original texts and the whole treatment of the 
subject is as lucid as can be expected. 

“We recommend the book fora careful perusal by every serious 
student of law. 


‘The get up of the book leaves nothing to be desired. 
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